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ERRATA. 

In  c/bnes  v,  fbrt^  (p.  449,)  the  6th  and  8th  head-notes  are  erroneous, 
bnt  are  corrected  in  the  index,  (pp.  744-^,)  tit.  Bailmbnt. 

In  Bob^s  Heirs  v.  IStickney,  (p.  495,  par.  6,)  the  cases  of  P.  M.  Oen- 
eral  v.  I\trbeej  and  United  States  v,  Wardwell,  should  be  cited  as  from 
4th  and  5th  Mason,  instead  of  4th  and  5  th  Mass, 
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AT   JANUARY   TERM,   1860. 


WILLIAMS  &  SMART  vs.  CARPENTER  &  CO. 

[action  on  promissory  f70TB,  BT  PAYEE  AGAINST  MAKER.] 

1.  Payment ;  remittance  of  money  "by  mail, — ^.To  absolve  a  debtor  from 
the  hazard  of  loss,  in  the  transmission  of  money  by  mail  to  his 
creditor,  it  is  necessary  that  the  remittance  should  be  made  by  the 
authority  of  the  creditor,  and  in  the  manner  and  with  the  precau* 
tions  prescribed  by  him ;  .and  this  principle  is  not  affected  by  the 
impossibility  of  a  compliance,  on  the  part  of  the  debtor,  with  the 

.    conditions  and  directions  prescribed  by  the  creditor. 

2.  Error  vnthout  injury  in  eharge  to  jury, — The  correctness  of  a  charge  to 
the  jury,  which,  however  erroneous,  could  not  have  prejudiced  the 
appellant,  will  not  be  revised,  at  his  instance,  by  the  appellate  court* 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  the  Hon.  S.  D.  Hale. 

This  action  was  brought  by  Geo.  W.  Qarpenter  k  Co., 
a  mercantile  firm  in  Philadelphia,  against  S.  C.  Williams 
and  John  Smart,  and  was  founded  on  the  defendants' 
promiasory  note  for  $530  76,  -dated  the  1st  August,  1854, 
and  payable  on  the  19th  April,  1855,  with,  interest  from 
the  19th  October,  1854.  No  pleas  appear  in  the  record. 
On  the  trial,  as  the  bill  of  exceptions  shows,  after  the 
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plaintiffs  had  read  in  evideuce  the  note  on  which  the  suit 
was  founded,  on  which  were  endorsed  several  payments, 
leaving  a  balance  of  about  $200  still  due  and  unpaid ; 
"the  defendants  offered  evidence  to  show  that,  on  the 
12th  April,  1865,  they  mailed  a  letter  containing  $200  in 
bank-bills,  at  Oxford,  in  Benton  county,  (the  place  of 
their  residence,)  addressed  to  the  plaintiffs  at  Philadelphia, 
and  that  one  of  them  was  at  that  time  the  postmaster 
at  Oxford ;"  and  then  read  in  evidence,  after  proving 
their  execution,  two  letters  which  they  had  received  from 
the  plaintiffs,  dated  I'espectively  the  3d  March  and  the  2d 
April,  1855. 

The  following  extract  contains  the  material  portions  of 
the  first  of  these  letters :  "Your  esteemed  favor  of  the 
24th  ult.  cam6  duly  to  hand,  and  has  received  our  most 
especial  attention.  In  answer  to  your  inquiries,  we  would 
reply  that  you  can  send  us  money  at  our  risk,  in  sums 
of  one  and  two  hundred  dollars  at  a  time,  by  taking  the 
postmaster's  receipt,  and  paying  letter  registered  under 
the  new  post-office  regulations.  We  have  now  been  in 
business  near  thirty  years,  and  are  constantly,  and  have 
been  during  all  that  tinae,  receiving  money  by  mail,  and 
have  ncven  yet'  lost  a  dollar.  We  hope,  therefore,  that 
you  will  commence  imniediately  to  remit  to  us,  in  these 
sums,  so  that  your  note  will  be  pai-d  by  the  time  it  tails 
due  in  April." 

The  second  letter  was  in  these  words :  "Tour  esteemed 
favor  of  the  29th  ult.  came  duly  to  hand,  enclosing  one 
hundred  dollars,  which  we  have  placed  to  your  credit,  and 
for  which  please  accept  our  thanks.  We  hope  you  will 
favor  us  with  the  balance  due  shortly,  and  that  we  shall 
also  receive  your  further  orders,  which  will  at  all  times 
meet  our  most  prompt  and  especial  attention." 

The  defendants  then  read  in  evidence  the  act  of  con- 
gress of  March  3d,  1855,  entitled  "An  act  further  to 
amend  the  act  entitled  'an  act  to  redu6e  and  modify  the 
rates  of  postage  in  the. United  States,  and  for  other  pur- 
poses,' passed  on  the  3d  March,  1851,"  the  8d  section  of 
which  act  is  as  follows :  "Sec.  3.  Be  it  further  enacted,  That 
for  the  greater  security  of  valuable  letters  posted  for  trans- 
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mission  in  the  mails  of  the  United  States,  the  postmaster- 
general  be,  and  hereby  is,  authorized  to  establish  a  uniform 
plan  for  the  registration  of  such  letters,  on  application  of 
parties  posting  the  same,  and  to  require  the  pre-payment 
of  the  postage,  as  well  as  a  registration  fee  of  five  cents  on 
every  such  letter  or  packet,  to  be  accounted  for  by  post- 
masters receiving  the  same  in  such  manner  as  the  post- 
master-general shall  direct :  Provided,  however,  That  such 
registration  shall  not  be  compulsory,  and  it  shall  not  ren- 
der the  post-office  department  or  its  revenue  liable  for 
the  loss  of  such  letters  or  packets,  or  the  contents  there- 
of."— ^United  States  Statutes  at  Large,  vol.  10,  pp,  641-42. 

The  defendants  offered  to  read  in  evidence,  in  connec- 
tion with  this  act  of  congress,  a  printed  circular,  signed 
by  the  postmaster-general,  and  dated  the  16th  May,  1855, 
which  was  proved  to  have  been  sent  by  the  post-office 
department  at  Washington  to  the  post-office  at  Oxford, 
and  which  contained  instructions  relative  to  the  proper 
construction  to  be  placed  on  the  said  act,  but  gave  no 
directions  as  to  the  registration  of  valuable  letters.  The 
court  excluded  this  evidence,  on  the  plaintiffs'  objections, 
both  when  offered  separately,  and  when  offered  in  connec- 
tion with  proof  of  the  fact  that  a  similar  circular  had  been 
received  about  the  same  time  by  the  postmaster  at  Jack- 
sopville ;  g^nd  to  its  exclusion  the  defendants  excepted. 
The  defendants  then  offered  to  prove  by  the  deputy  post- 
master at  Oxford,  and  by  the  postmaster  at  Jacksonville, 
"that  under  the  law  of  March  3,  1855,  no  letters  could  be 
registered  in  either  of  said  offices  on  the  Ist  July,  1855 ; 
and  that  no  letters  were  in  fact  registered  in  either  of  said 
offices  on  said  1st  July,  1855."  The  court  excluded  each 
portion  of  this  evidence,  on  the  plaintiffs*  objections,  and 
the  defendants  excepted. 

"This  being  all  the  proof,  the  court  charged  the  jury, 
(among  other  things,)  that  under  the  law  of  the  United 
States  of  March  3d,  1855,  A  letter  could  be  registered  at 
Oxford  on  the  14th  April,  1855 ;  to  which  charge  also  the 
defendants  excepted,"  and  which,  with  the  rulings  of  the 
court  on  the  evidence,  they  now  assign  as  error. 
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Alex.  &  Jno.  White,  for  appellants. 
Jas.  B.  Martin,  contra. 

A.  J.  WALKER,  C.  J.-To  absolve  a  debtor,  who  transmits 
monej-  by  mail  to  his  creditor  for  the  payment  of  his /lebt^ 
from  the  hazard  of  loss  in  the  transmission,  it  is  necessary 
that  the  remittance  should  be  made  by  the  authority,  ex- 
press or  irtiplied,  of  the  creditor,  and  in  the  manner  and 
with  the  precautions  prescribed  by  him. — Smith's  Mer- 
cantile Law,  528-529  ;  Warwicke  v.  Noakes,  Peake's  R. 
67;  Hawkins  v.  Rutt,  ib.  186;  Townsend,  Crane  &  Co.  v. 
Henry,  9  Rich.  Law,  318  ;  3  Phillipps  on  Ev.  440-441,  note 
11,  (last  ed.);  2  Groeuleaf  on  Ev.  429,  §  625.  If  it  is  im- 
possible for  the  debtor  to  transmit  the  money  in  the  man- 
ner and  under  the  precautionary  attendant  circumstances 
directed  by  the  creditor,  he  can  not  make  the  remittance 
at  the  risk  of  the  creditor.  His  authority  is  to  remit  in 
the  manner  and  under  the  circumstances  prescribed,  and 
if  he  remits  without  pursuing  the  directions,  he  acts  with- 
out authority.  Like  an  agent,  he  must  pursue  his  author- 
ity, and  strictly  observe  its  limitations  and  qualifications. 
Story  on  Agency,  213,  §  1G5. 

From  an  application  of  the  principle  above  stated  to 
this  case,  it  must  result  that,  if  the  plaintiffs  only  author- 
ized the  remittance  to  be  made  under  certain  specified 
precautionary  observances,  the  defendants  would  not  be 
justified  in  making  the  re'mittance  without  them,  because 
they  could  not  be  performed. 

The  plaintiffs'  letter  of  3d  March,  1865,  authorizes  the 
defendants  to  transmit  the  money  by  mail,  at  their  risk, 
in  sums  of  one  and  two  hundred  dollars  at  a  time,  taking 
the  postmaster's  receipt,  prepaying  the  postage,  and  reg- 
istering the  letter  under  the  new  post-ofiice  regulations. 
The  plaintiffs'  subsequent  letter  of  April  2d,  1855,  ac- 
knowledges the  receipt  of  a  letter  enclosing  one  hundred 
dollars,  and  expresses  the  hope  of  being  shortly  favored 
with  the  balance.  This  letter  does  not  modify  the  in- 
structions of  March  3d,  1856,  nor  do  we  think  that  a  mod- 
ification of  such  instructions  can  be  implied  from  it.  It 
does  not,  in  terms,  authorize  a  remittance  by  mail,  but 
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eeeras  simply  to  pass  it  silently  by  as  a  matter  previously 
settled. 

The  question,  after  the  ascert^^inraent  of  the  fact  that' 
the  money  had  been- mailed,  was,  whether  it  was  mailed 
under  the  precautionary  circumstances  directed.  If  it 
was  not,  the  mailing  of  the  money  was  at^the  defendants' 
risk,  and  it  is  totally  immaterial  whether  the  defendants 
could  or  could  not  have  pursued  the  instructions  given. 
If  they  could  not  have  pursued  them,  they  were  without 
authority  from  the  plaintiffs  to  transmit  the  money  by 
mail.  The  evidence  offered  as  to  the  instructions  of  tlie 
postmaster-general,  and  as  totheimpossibility  of  register- 
ing letters,  pertained  to  a  totally  immaterial  matter,  and 
was  inadmissible  on  account  of  irrelevancy. 

[2.]  The  charge  given  could  not  possibly  have  preju- 
diced the  defendants.  If  it  had  been  the  reverse  of  what 
it  is,  it  would  not  have  benefited  them.  Looking  at  the 
evidence,  it  is  perfectly  clear  that^  if  erroneous,  the  charge 
has  not  prejudiced  the  defendants;  and  we  would  not, 
therefore,  reverse,  if  upon  examination  we  found  it  incoi^ 
rect. — Salmons  v.  RouLdtree,  24  Ala.  458 ;  Shepherd's 
Digest,  568-569. 

Judgment  aflBirmed. 


WATSON  vs.  TOOL&  NICHOLSON". 

[trespass  against  sheriff  for  illegal  LEVr  OF  ATTACHMENT.] 

1  Irrelevant  evidence  in  rebuttal. — The  admission  of  irrelevan t'eviden ce, 
in  rebuttal  of  iri*elevant  evidence,  is,  at  most,  error  without  injury. 

2.  Melevancy  of  evidence  rebutting  fraud  in  execution  of  conveyance. — In  tres- 
pass against  a  sheriff,  for  levying  an  attachment  on  a  stock  of  goods 
cUimed  by  the  plaintiffs  under  a  conveyance  from  the  defendant 
ixk  attachment,  which  conveyance  is  impeached  for  fraud  by  the 
defendant;  the  defendant  having  proved  that,  about  the  time  of 
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the  execution  of  the  conveyance  for  the  stock  of  goods,  the  debtor 
also  conveyed  all  his  other  property  to  the  plain  tiffs,  taking  their 
notes  for  the  purchase-money,  and  having  adduced  other  evidence 
of  fraud  in  the  execution  of  the  conveyances,  it  is  competent  for 
the  plaintiffs,  in  rebuttal,  to  prove  that  the  proceeds  of  these  not^s 
were  used  by  him  in  payment  of  pre-existing  hona-fide  debts,  and 
that  the  plaintiffs  had  paid  the  debts  which,  by  their  contract  with 
him,  th^y  had  bound  themselves  to  pay ;  and  the  fact  that  these 
payments  were  made  after  the  levy  of  the  attat^hment,  and  after  * 
the  institution  of  the  suit,  does  not  affect  the  admissibility  of  the 
evidence. 

Appeal  from  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  C.  W.  Eapier. 

This  action  was  brought  bj'-  Alfred  Tool  and  Charles 
Nicholson,  merchants  and  partners  in  trade,  doing  busi- 
ness under  the  firm  name  of  Tool  &  Nicholson,  against 
Clement  L.  Watson,  to  recover 'damages  for  the  defend- 
ant's tortious  act,  as  sheriff,  in  levying  ati  attachment 
against  .William  Nicholson,  on  a  stock  of  goods  which  the 
plaintiffs  claimed,  but  which  had  formerly  belonged  to 
W.  &  C.  Nicholson,  a  mercantile  firm  composed  of  said 
William  and  Charles  Nicholson.  The  plaintiffs  derived 
title  under  a  conveyance,  dated  the  28th  June,  1856,  by 
which  William  Nicholson  transferred  his  interest  in  the 
stock  of  goods  to  said  Tool ;  which  conveyance  the  de- 
fendant sought  to  impeach  on  the  ground  of  fraud.  The 
only  plea  was  the  general  issue,  "with  leave  to  give  in 
evidence  any  matter  that  might  have  been  specially 
pleaded.'* 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  introduced  as  a  witness  one  William  L.  Mitch- 
ell, who,  OTi  his  direct  examination,  testified,  that  he  had 
been  the  clerk  of  the  late  firm  of  W.  k  C.  Nicholson,  and 
in  the  latter  part  of  June,  1856,  had  taken  an  inventory 
of  their  stock  of  goods,  notes  and  accounts  ;  that  this  was 
done  at  the  request  of  said  partners  and  of  Alfred  Tool, 
and  was  completed  prior  to  the  28th  June ;  that  on  the 
28th  June,  after  the  inventory  had  been  made  out,  Wil- 
liam Nicholson  and  Tool  agreed  upon  the  terms  of  aeon- 
tract,  by  which  the  former  sold  and  transferred  to  the 
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latter  his  entire  interest  in  all  the  partnership  effects,  and 
mutually  promised  to  meet  at  the  house  of  Charles  Nich- 
olson on  the  morning  of  the  30th  June,  (which  was  Mon- 
day,) when  and  where  witness  was  to  meet  them  and 
write  the  conveyance ;  that  he  saw  Tool  behind  the  coun- 
ter on  the  evening  of  the  same  day  transacting  business, 
and  also  saw  a  notice  posted  on  the  door  of  the  store- 
house, stating  that  the  firm  of  W.  &  C.  Nicholson  had 
been  dissolved,  that  Williani  Nicholson  had  sold  out  his 
interest  to  Tool,  and  that  the  business  would  be  in  future 
conducted  under  the  firm  name  of  Tool  &  Nicholson; 
that  the  parties  all  met  at  the  house  of  Charles  Nicholson 
on  the  Monday  morning  following,  at  which  time  and 
place  the  conveyance  was  written  by  witness,  and  executed 
by  the  parties ;  and  that  he  dated  the  conveyance  on  the 
28th  instead  of  the  30th  June,  not  by  the  direction  of  the 
parties,  but  because  the  terms  of  the  contract  were  settled 
on  that  day.  The  conveyance  referred  to,  which  was 
signed  by  said  Mitchell,  and  two  other  persons  as  attest- 
ing witnesses,  and  was  attached  to  the  bill  of  exceptions 
as  an  exhibit,  is  as  follows  : 

"I  this  day  sell  and  transfer  unto  Alfftd  Tool  all  my 
interest  or  property  to  the  store  of  W.'  k  C.  Nicholson, 
together  with  all  books,  notes  and  accounts  which  I  have, 
jointly  with  Charles  Nicholson,  or  individually,  upon  his 
paying  the  following  notes  and  accounts  :  one-half  of  the 
indebtedness  of  W,  &  C.  Nicholson,  amounting  to  ten  or 
twelve  thousand  dollars,  the  larger  portion  of  which  is 
due  in  New  York  on  the  first  of  next  year ;  pay  note  to  J. 
M.  Dansby,  for  nine  hundred  and  twenty  dollars,  and  notA 
to  Boftwell  Turner,  (on  both  of  which  he  is  security,)  Dade, 
Huxthal  k  Co.  sixteen  hundred  and  sixty-four  dollars, 
balance  of  note  due  Ann  W.  Yance,  and  two  notes  due 
Allen  Yates,  for  about  fifteen  hundred  dollars ;  and  the 
said  Alfred  Tool  agrees  to  exonerate  me  from  all  liability 
on  the  above  named  notes;  and  I  hereby  sell  and  deliver 
unto  him  the  above  named  interest  in  all  books,  papers, 
notes,  accounts  and  store.  Given  under  my  hand  and 
Baal,  this  the  28th  day  of  June,  A.  D.  1866. 

Wm.  Nicholson,  [l.  b.]*' 
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"The  plaintiffs  then  proposed  to  show  that  the  debts 
mentioned  in  said  conveyance  had  .been  paid  by  them. 
The  defendant  objected  to  this  evidence ;  his  objection 
was  overruled,  and  he  excepted.  The  witness  was  then 
asted,  if  the  New  York  creditors  mentioned  in  said  con- 
veyance had  been  paid ;  and  replied,  that  said  creditors 
had  made  him  their  agent  in  regard  to  said  claims,  and 
had  forwarded  them  to  him,  with  full  power  and  author- 
ity to  accept  in  full  settlement  of  them  the  notes  of  the 
new  firm  of  Tool  &  Nicholson ;  that  he,  as  the  agent  of 
said  creditors,  in  the  latter  part  of  July,  1856,  took  from 
said  Tool  &  Nicholson,  in  full  settlement  of  the  notes 
held  by  said  creditors,  new  notes  payable  on  the  ist  Jan- 
uary, 1857,  and  enclosed  them  to  said  creditors  ;  and  that 
all  of  said  notes  had  since  been  paid  by  Tool  &  Nicholson, 
except  a  part  of  one  of  them,  to  pay  which  the  sheriff  had 
that  day  sold  Tool's  property.  The  defendant  objected 
to  the  testimony  of  said  witness  in  reference  to  the  pay- 
ment of  said  New  York  creditors  and  the  manner  of  it, 
on  the  ground  that  it  relates  to  transactions  subsequent 
to  the  sale  of  William  Nicholson's  interest  in  said  stock 
of  goods  to  Tool,  and  subsequent  to  the  bringing  of  this 
suit,  and  was  irrelevant ;  but  the  court  overruled  the  ob- 
jection, and  admitted  the  evidence ;  to  which  the  defend- 
ant excepted. 

"Said  Mitchell  testified,  on  cross  examination,  that  the 
goods  purchased  in  New  York,  embraced  in  th^  sale  by 
William  Nicholson  to  Tool,  cost  $9,300;  that  the  old 
stock  of  goods  on  hand  was  valued  In  the  trade  at  $4,- 
000 ;  that  the  old  debts  due  to  said  W.  &  C.  Nicliolson 
amounted  to  $2,050  ;  the  accounts  due  for  sale  of  goods 
from  the  1st  to  the  28th  June,  1856,  to  ?5,773,  and  the 
notes  and  accounts  due  to  William  Nicholson  to  $2,428;*' 
that  no  note  or  writing  of  any  kind  was  signed  by  Tool 
at  the  time  the  conveyahce  from  William  Nicholson  was 
executed  ;  that  the  parties  all  went  back  to  the  store  im- 
mediately after  the  execution  of  the  conveyance,  and  there 
found  the  deputy  sheriff,  who  said  that  he  had  come  to 
levy  an  attachment  on  William  Nicholson's  property; 
that  Tool  then  exhibited  the  conveyance  from  William 


Digitized  by 


Google 


JANUARY  TERM,  1860. 17 

,    Watson  y.  Tool  &  Nicholson. 

Xicholson,  and  claimed  the  stock  of  goods  as  belonging 
to  himself  and  Charles  Nicholson ;  and  that  the  deputy 
sheriff  thereupon  levied  the  attachment  on  a  carriage, 
somie  horses,  and  other  articles  of  inconsiderable  value, 
but  made  no  levy  on  the  stock  of  goods,  and  returned  to 
his- principal  for  instructions.  The  court  allowed  the  de- 
fendant to  further  prove,  on  cross  examination  of  the  wit- 
ness, against  the  plaintiffs*  objection,  that  on  the  Ist  July, 
1866,  William  Nicholson  conveyed  to  Tool  the  tract  of 
land  on  which  he  resided,  which  contained  about  eight 
hundred  and  twenty  acres,  and  was  worth  about  seven 
dollars  per  acre ;  that  the  consideration  expressed  in  the 
deed  was  ?10,000 ;  that  on  the  same  day  said  Nicholson 
also  sold  to  Tool  a  negro  girl  named  Viney,  at  the  price 
of  $900,  (for  which  Tool  gave  his  note,)  and  his  entire 
stock  of  cattle;  furniture,  &c.,  to  Tool  and  Charles  Nich- 
olson. The  bill  of  sale  for  the  cattle  and  furniture,  which 
was  produced  by  the  witness,  recited  a  consideration  of 
$900,  and  conveyed  all  the  grantor's  household  and 
kitchen  furniture,  "except  that  which  is  allowed  me  [him] 
by  law."  The  witness  further  testified,  that  these  convey- 
ances embraced  all  the  property  of  which  William  Nichol- 
son was  then  possessed,  except  that  on  which  the  deputy 
sheriff  had  levied  an  attachment  as  above  stated ;  that 
William  Nicholson  was  at  that  time  very  much  embar- 
rassed, if  not  insolvent;  that  he  and  his  family  continued 
to  reside,  as  before,  on  the  tract  of  land  conveyed  to  Tool, 
and  remained  in  possession  of  the  furniture;  that  the  girl 
Viney  went  into  Tool's  possession  after  the  sale,  but  sub- 
sequently returned  to  the  residence  of  said  Nicholson, 
and  continued  to  wait  on  his  family  as  a  house-servant, 
until  the  spring  of  1857,  when  she  was  sold  by  Tool,  in  the 
presence  of  said  Nicholson,  to  one  Lang;  that  Tool  was 
worth  about  $5,000  at  the  time  of  these  transactions,  and 
was  engaged  with  witness  in  the  business  of  tanning; 
that  Charles  Nicholson  was  then  worth  about  $10,000, 
but  his  wife  also  owned  a  considerable  estate,  and  he 
made  from  eighty  to  one  hundred  bales  of  cotton  an- 
nually. 
"Said  witness  was  asked  by  plaintiffs,  on  his  rebutting 
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examination,  if  he  knew  what  William  Nicholson  did 
with  the  note  given  him  by  Tool  for  the  girl  Viney ;  and 
answered,  that  said  note  was  transferred  by  William  Nich- 
olson, in  the  winter  of  1866-«7,  to  one  of  his  creditors 
named  Lang,  and  was  afterwards  paid  by  Tool  by  the  sale 
of  Viney  to  said  Lang.  To  this  question  and  answer, 
each,  the  defendant  objected,  on  the  ground  that  the  same 
was  irrelevant,  and  was  res  inter  alios  acta^  and  that  it  was 
not  competent  for  the  parties,  by  their  subsequent  acts, 
to  make  valid  their  previous  transactions  which  were  void 
as  against  attaching  creditors ;  and,  on  these  grounds, 
moyed  the  court  to  exclude  said  testimony  from  the  jury. 
*The  court  overruled  the  objections,  and  refused  to  exclude 
the  evidence  frem  the  jury ;  and  the  defendant  excepted. 
The  plaintiffs  also  asked  said  witness,  what  William  Nich- 
olson did  with  the  notes  and  drafts  which  he  received  % 
from  Tool  and  Charles  Nicholson,  for  said  land,  cattle, 
furniture,  &c.,  above  mentioned ;  and  in  reply,  testified 
to  several  payments  made  by  said  William,  by  means  of 
said  notes  and  drafts,  to  son^e  of  his  creditors,  in  the  lat- 
ter part  of  the  year  1856,  and  in  the  beginning  of  the  ye^r 
18S7.  To  this  question  and  answer,  each,  the  defendant 
also  objected,  for  the  reasons  aforesaid,  and  excepted  to 
the  overruling  of  his  objections.** 

William  Nicholson,  the  defendant  in  attachment,  was 
afterwards  introduced  as  a  witness,  and  was  permitted  to 
testify,  against  the  defendant's  objections,  to  payments 
made  by  him  in  1866-7,  with  the  proceeds  of  the  notes 
received  by  him  from  Tool  and  Charles  Nicholson,  on 
bona-fde  debts,  for  which  Charles  Nicholson  was  also  lia- 
ble, either  as  partner  with  William  or  endorser  for  him  ; 
and  to  the  admission  of  this  evidence  an  exception  was 
reserved  by  the  defendant. 

The  rulings  of  the  court  on  the  evidence,  to  which,  as 
above  stated,  exceptions  were  resei'ved  by  the  defendant, 
are  the  only  matters  assigned  as  error  in  this  court. 

A.  R.  Mannino,  for  appellant. — The  effect  of  the  rulings 
of  the  court  below,  in  admitting  the  evidence  to  whiclx 
the   appellant  objected,  is  to  enable  parties  who  aro 
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charged  with  an  act  fraudulent  towards  creditors,  after 
their  transactions  have  been  assailed  as  fraudulent,  to 
manufacture  evidence  in  their  own  behalf,  to  be  used  in  a 
suit  already  instituted.  Such  subsequent  acts  belong  to 
the  same  class  of  evidence  as  subsequent  declarations  of 
a  party,  and  are  so  treated  in  the  text-books.  ^*It  is  a 
most  general  and  extensive  rule,  that  all  a  man's  acts  and 
declarations  shall  be  admitted  in  evidence,  whenever  they 
afford  any  presumptions  against  him,"  because  such  acts 
and  conduct  frequently  afford  presumptions  as  strong  as 
express  declarations. — Starkie  on  Evidence,  vol.  2,  p.  29. 
In  such  a  case  as  this,  a  man  would  not  be  permitted  to 
offer  his  own  subsequent  declarations  in  evidence,  in  order 
to  maintain  a  suit  in  his  favor,  or  to  defend  a  suit  against 
him ;  nor  should  be  permitted  to  prove  his  subsequent 
acts  for  a  like  purpose.  "If  such  proof  were  allowed, 
there  would  be  no  end  to  the  expedients  to  which  men 
would  resort  to  fabricate  testimony,  so  as  to  meet  the 
various  exigencies  of  their  defense." — ^Falkner  y.  Leith 
k  Jones,  15  Ala.  10  ;  also,  1  Phil.  Ev.  (C.  &  H.  Notes,)  774- 
76.  "On  the  question  of  fraud  in  a  conveyance  of  per- 
sonal property,  evidence  that  the  vendee  afterwards  con- 
veyed a  portion  "of  it,  with  other  property,  to  a  creditor 
of  the  vendor,  as  a  security  for  the  debt,  (the  vendee  also 
being  liable  therefor  as  surety,)  is  inadmissible  to  rebut 
the  evidence  of  fraud." — Kimball  v.  Thompson,  4  Gush- 
ing, 441.  Ail  the  transactions  proved  were  res  inter  alios 
acta,  and,  on  that  account,  ought  to  have  been  rejected. — 
1  Phil.  Ev.  (0.  &  H.  Notes,)  748.    . 

Wm.  Botlbs,  contra. — 1.  The  contract  of  sale  was  author- 
ized by  law.— 14  Ala.  263;  18  Ala.  316;  2  Chitty's  PI.  4. 
K  Tool  was  bound  in  law  to  pay  the  debts  which  he 
assumed  to  pay  at  the  time  of  the  sale  and  delivery  of  the 
goods,  then  the  sale  had  the  same  validity  as  if  the  money 
had  been  paid  at  the  time.  It  is  a  settled  rule  of  law, 
that  if  A.  promise  B.  to  pay  a  sum  of  money  to  a  third 
person,  and  this  promise  is  founded  upon  a  sufficient  con- 
sideration, such  third  person  may  maintain  sen  action  on 
the  promise.— 8  Porter,  333 ;  14  Ala.  265 ;  Peters'  0.  0. 
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169 ;  5  Blackf.  179.     The  creditors  accepted  Tool's  prom- 
ise, and  he  paid  the  debt.— 17  Ala.  687. 

2.  If  the  contract  of  sale  was  authorized  by  law,  the 
payment  of  the  consideration  could  be  shown,  eppecially 
where  fraud  is  relied  on  as  a  defense. — 5  Stew.  &;P.  410  ; 
12  Ala.  24 ;  15  Ala.  13.  The  amount  of  the  considera- 
tion is  not  important,  nor  is  it  necessary  that  it  should 
appear  on  the  face  of  the  contract,  as  it  may  be  proved 
aliunde. — 24  Vermont,  189. 

3.  The  court  did  not  err  in  permitting  the  plaintiff's  to 
prove  the  bonafdes  of  the  sales  made  after  the  consum- 
mation of  the  sale  in  controversy.  The  evidence  of  these 
sales  was  brought  out  by  the  defendant,  against  the  plain- 
tiffs' objection.  Where  a  part  of  a  transaction  has  been 
elicited  from  a  witness  on  his  direct  examination,  the 
opposite  party  has  a  right  to  inquire  into  all  the  facts  and 
circumstances  connected  with  it,  although  they  might 
not  be  admissible  as  independent  testimony. — 18  Ala. 
625 ;  24  Ala.  9 ;  22  Ala.  476 ;  21  Ala.  797 ;  17  Ala.  65. 

STONE,  J. — All  the  questions  presented  by  the  record 
in  this  case,  arise  on  the  admissibility  of  rebutting  evi- 
dence. They  are  all  of  kindred  character.  Each  piece  of 
evidence  which  was  admitted  against  the  objection  of 
defendant,  tends  to  prt)ve  some  act  done  after  the  attach- 
ment was  levied,  and  after  this  suit  had  been  instituted. 
The  questions  may,  then,  in  the  main,  be  considered 
together. 

The  attachment  was  issued  against  the  effects  of  W. 
Nicholson.  It  was  levied  on  property  belonging,  as  ic  is 
asserted,  to  Tool  and  C?  Nicholson.  The  whole  contro- 
versy in  the  circuit  court  hinged  on  the  inquiry,  had  W. 
Nicholson  sold  the  effects  levied  on,  to  tHe  plaintiffs,  before 
the  attachnient  was  levied  ?  and  was  that  sale  bonajidej 
or  fraudulent  ?  This  inquiry  necessarily  opened  a  wide 
field  for  exploration. 

For  the  defendant,  it  was  competent  to  prove  every  fact 
and  circumsfance  which  tended  to  shov^  that  the  trausac- 
action  was  not  in  good  faith,  or  was  in  secret  trust  for  the 
benefit  of  W.  Nicholson,  the  grantor.    In  this  connection, 
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we  cannot  say  that  the  circuit  court  permitted  the  exami- 
nation by  defendant  to  take  too  wide  a  range.     The 
insolvency  of  W.  Nicholson — the  property  and  means  of 
Tool  and  C.  Nicholson — the  haste  attending  the  consum- 
mation of  the  contracts — the  fact  that,  reserving  only  the 
property  which  the  law  exempted  to  him  as  the  head  of  a 
family,  W.  Nicholson  sold  and  parted  with  every  piece  ' 
and  parcel  of  property  which  he  owned,  including  lands, 
houses,  slaves,  carriages,  house-servants  and  house-ftirni- 
ture^and  retained  the  possession  of  much  of  it,  as  ho  had 
theretofore  done ;  and  all  this  dnring  a  few  consecutive 
dajs,  and  when  the  sheriff  was  levying  upon  portions  of 
his  property  under  attachments — these  necessarily  fur- 
nished grounds  for  argument  against  the  validity  ot  the 
transfer ;  grounds  from  which,  if  unexplained,  a  jury  might 
be  urged  to  infer  that  there  was  a  secret  trust.     They  all 
tended,  by  cotemporaneous  conduct,  to  shed  light  on  the 
transaction  which  was  directly  in  issue. 

But  we  need  not  inquire  whether  each  of  these  several 
transactions  was  legal  evidence  for  defendant.  The  court 
adraitted  them  ;  and  under  a  well  settled  rule  of  this  court, 
if  illegal  evidence  be  given  in  against  a  party,  he  will  be 
permitted  to  rebut  that  evidence. — ^Nelson  v.  Iverson, 
24  Ala.  9 ;  and  see  authorities  on  the  brief  of  counsel. 

[2. 1  We  think  the  rebutting  evidence  introduced  by 
plaintiffs,  and  objected  to  by  defendant,   was,  in  each 
instance,  admissible.     It  tended  proximately  to  prove  two 
propositions,  either  of  which  justified  its  reception :  first, 
that  Tool  and  G.  Nicholson  possessed  the  requisite  means 
to  purchase  and  pay  for  the  goods;  and,  secondly,    it 
tended  to  rebut  the  imputation  that  there  was  a  secret 
trust  lor  the  benefit  of  W.  Nicholson.    The  fact  that  thele 
transactions  occurred  post  litem  motarrty  weakened  their 
influence  for  the  latter  purpose ;  "but  this  was  the  proper 
subject  of  a  charge.     We  have,  on  this  record,  to  deal 
only  with  the  relevancy  of  the  evidence.     Its  sufficiency 
and  effect  are  not  presented  for  our  consideration. — Pen- 
nington V.  Woodall,  17  Ala.  687 ;  McCaskle  v.  Amarine, 
12  Ala.  17,  24  ;  Lanier  v.  Br.  Bank,  18  Ala.  625. 
Jadgment  affirmed. 
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i«  A  WILLIAMS  vs.  McCONICO. 

[dITINUB  for  SliATBS.] 

1.  Oonstrudion  of  deed  of  gift  to  grantor's  daughter  and  the  heirs  of  her 
body, — Under  a  deed  of  gift,  by  which  the  grantor,  after  reciting 
his  wish  to  make  permanent  provision  for  an  unmarried  daughter 
and  her  children,  conveyed^  certain  slaves  to  a  trustee,  "for  the 
sole  use  of  my  [his]  said  daughter  Prudence  and  the  heirs  of  her 
body  forever ;  but,  in  case  the  said  Prudence  shall  die  without  an 
heir,  then  the  said  negroes,  together  with  their  increase,  to  return 
to  my  estate,  to  be  equally  divided  between  her  brothers  and  sis- 
ters,"— held^  that  the  interest  of  the  daughter,  whatpver  it  might 
be,  terminated  at  her  death,  and  that  the  children  then  took  the 
absolute  property  as  remainder-men. 

2.  (Jontinuance  qf  trustee's  title, — Where  slaves  are  conveyed  by  deed 
to  a  trustee,  "or  his  legal  representative,"  for  the  sole  use  and 
benefit  of  the  grantor's  unmarried  daughter  and  her  children,  for- 
ever, the  legal  title  of  the  trustee  does  not  cease  at  the  death  of 
the  daughter,  leaving  children ;  and  if  the  original  trustee  resigns, 
and  another  person  is  appointed  in  his  stead  by  the  circuit  court, 
the  death  of  the  substituted  trustee  does  not  invest  the  children 
with  the  legal  title. 

3.  AdmissihUity  of  record  as  evidence, — In  detinue  for  slaves,  by  persons 
'  claiming  as  remainder-men  under  a  deed  of  gift,  against  the  rep- 
resentative of  the  husband  of  the  first  taker,  a  transcript  from  th« 
records  of  the  circuit  court  of  the  county  in  which  the  deed  was 
recorded,  showing  the  resignation  of  the  trustee  appointed  by  the 
deed,  with  the  consent  of  the  grantor  and  beneficiary,  and  the 
appointment  of  another  trustee  in  his  stead,  is  not  admissible  evi- 
dence for  the  plaintiffs,  in  connection  with  the  proof  of  the  death 
of  the  substituted  trustee,  to  show  that  there  is  no  legal  title  out- 
standing against  them,  when  the  identity  of  the  names  of  the 
parties  is  the  only  evidence  connecting  the  record  with  the  slaves 
and  deed  in  controversy,  and  it  appears  that  the  death  of  the 
trustee  did  not  invest  the  plainti£&  with  the  legal  title  to  the 
slaves. 

Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Porter  King. 

This  action  was  brought  by  the  appellants,  who  were 
the  children  of  James  O.  and  Prudence  Williams,  both. 
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deceased,  against  Christopher  8.  McOonico,  to  recover  cer- 
tain slaves,  which  the  plaintiffs  claimed  under  a  deed  of 
gift  from  their  maternal  grandfather,  William  Thompson, 
and  of  which  the  defendant  held  possession  as  ihe  admin- 
istrator of  said  James  0.  Williams.    The  plaintiffs  read  in 
evidence  on  the  trial,  without  objection  from  the  defend- 
ant, a  certified  copy  of  the  deed  of  gift  from  said  Thomp- 
son, which  was  in  the  following  words : 
"State  of  Alabama,    1      Know  all  men,  by  these  pres- 
Morgan  county.  J  ents,  that  I,  William  Thompson, 
of  the  county  and  State  aforesaid,  for  and  in  consideration 
of  the  love  and  affection  I  have  and  beat  towards  my 
daughter,  Prudence  Bicharc^  Thompson^  and  wishing  to 
make  permanent  support  for  her  and  her  children,  I  do 
hereby  give  and  grant  unto  my  son,  Robert  A.  Thompson, 
Of  his  legal  representative,  in  trust,  and  for  the  sole  use 
and  benefit  of  my  said  daughter.  Prudence  JRichardsonj  and 
the  heirs  of  her  body  forever,  the  following  negroes,  to- 
wit :"  (specifying  them  by  name,)  "together  with  their 
increase ;  to  have  and  to  hold  the  said  negroes  to  the  said 
Robert  A.  Thompson,  trustee  as  aforesaid,  or  his  legal 
representative,  for  the  sole  use  and  benefit  of  my  said 
daughter,  Prudence  Rkfuirdsonj  and  the  heirs  of  her  body 
forever;  but,  in  case  the  said  Prudence  shall  die  without 
an  heir,  the  said  negroes,  together  with  tKeir  increase,  to 
return  to  my  estate,  to  be  equally  divided  between  her 
brothers  and  sisters.    In  testimony  whereof,  we  have 
hereuifto  set  our  hands  and  seals,  this  22d  day  of  April, 
1830." 

"William  Thompson,  [Seal.]" 
"Eg.  a.  Thompson,  [Seal.]" 
The  bill  of  exceptions  states,  that  "the  following  proof 
w^OB  also  made :  That  said  deed  was  duly  acknowledged, 
probated,  and  admitted  to  record,  in  Morgan  county,  on 
the  day  of  its  date ;  that  said  Prudence  subsequently  mar- 
ried James  O.  Williams,  who  died,  iatestate,  before  the 
bringing  of  this  suit;  that  the  plaintiffs  are  the  issue  of 
said    marriage,  all  of  whom  are  minors  and  sole  hers  of 
aaid    Prudence,  who  died  before  hep  said  husband ;  that 
some  of  the  slaves  sued  for  are  a  portion  of  those  men 
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tioned  in  said  deed,  and  the  others  are  their  increase, 
since  born ;  that  the  said  William  Thonapson  had  the 
possession  and  ownership  of  said  slaves  at  the  time  of  the 
grant,  and  the  defendant  was  in  possession  of  those  sued 
for  at  the  fime  the  suit  was  brought;  that  Robert  A. 
Thompson,  the  said  trustee,  controlled  the  property,  from 
the  time  of  the  conveyance,  until  the  marriage  between 
said  Prudence  and  James  0.  Williams.'* 

"The  value  of  said  slaves,  and  of  their  respective  hires,  # 
was  also  proved;  and  it  was  further  proved,  on  the  part 
of  the  defendant,  that  he  had  been  duly  appointed  and 
qualified  as  administrator  of  said  James  0.  Williams,  de- 
ceased, and  was  still  acting  under  said  appointment,  which 
was  unrevoked  and  of  force ;  and  that  his  said  intestate 
died  in  possession  of  said  slaves.'* 

During  the  progress  of  the  trial,  the  plaintiffs  offered 
to  read  in  evidence  a  transcript,  duly  certified,-  from  the 
records  of'the  circuit  court  of  Morgan  county,  containing 
an  entry,  made  on  the  11th  March,  1839,  in  the  following 
words  : 

^^Ex  parte  \     Whereas,  upon  the  ap- 

Robert  A.  Thompson,  trustee.  J  plication  of  Robert  A. 
Thompson,  who  has  been  heretofore  created  trustee,  by 
deed  of  record  in  the  office  of  the  county  court  of  Mor- 
gan county,  exeouted  by  William  Thompson,  conveying 
for  the  uses  and  trusts  therein  specified  certain  negroes; 
and  the  said  William  Thompson,  Prudence  Williams,  late 
Prudence  Thomnson,  who  was  the  cestui  que  use  in.  saijd 
deed,  and  James  0.  Williams,  the  husband  of  said  Pru- 
dence, coming  into  open  court,  and  consenting  to  the 
resignation  o^  the  said  Robert  A.  Thompson  of  his  said 
office  as  trustee ;  and  it  appearing  to  the  satisfaction  of 
the  court,  by  the  admissions  of  the  parties,^  that  none  of 
the  trust  property  had  come  into  the  hands  of  the  said 
trustee ;  it  is,  therefore,  ordered  and  decreed  by  the  court, 
that  the  said  Robert  ^.  Thompson  be  released  from  the 
said  office  of  trustee^,  and  it  is  further  ordered,  upon  the 
application  of  the  said  parties,  and  upon  satisfactory  evi- 
dence of  his  qualifications  therefor,  that  the  said  James 
0.  Williams  be  appointed  in  his  stead  as  trustee,  and  to 
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do  and  perform  whatever  may  devolve  upon  him  accord- 
ing to  the  provisions  and  powers  of  said  deed/' 

''Being  called  on  to  state  the  object  of  the  introduction 
of  said  record,  plaintiffs'  counsel  said,  that  it  was  for  the» 
purpose  of  thereby  showing  an  admission  on  the  part  of 
the  said  James  0.  Williams  against  any  marital  rights  of 
his  that  might  be  set  up  against  them.  The  court  refused, 
on  th*  defendant's  objection,  to  allow  the  same  to  be  read 
in  evidencei  and  the  plaintifts  thereupon  excepted.  The 
plaintiffs  then  offered  to  introduce  said  record  in  evi- 
dence, in  order  to  show  that  the  trusteeship  had  changed 
to  said  James  O.  Williams,  who  was  dead,  whereby  there 
was  no  legal  estate  outstanding  against  them ;  but  the 
court  refused,  on  the  defendant's  objection,  to  allow  the 
same  to  be  read  in  evidence,  and  the  plaintiffs  thereupon 
excepted." 

"The  foregoing  being  all  the  proof  in  the  cause,  the 
plaintiffs  requested  the  court  to  charge  the  jury,  'that  if 
they  believed  the  evidence,  the  plaintiffs  were  entitled  to 
recover.'  The  court  refused  to  give  this  charge,  and  in- 
structed the  jury,  'that  the  deed  under  which  the  plaintiffs 
claimed  did  not  convey  to  them  such  an  interest  as  that 
they  could  maintain  this  action ;'  also,  ^that  under  the 
proof  in  the  cause,  the  plaintiffs  had  not  shown  sufficient 
title  to  recover  upon,  and  they  must  find  for  the  defend- 
ant, if  they  believed  the  evidence' ;  to  which  charges,  as 
well  as  to  the  refusal  of  the  charge  requested,  the  plain- 
tiffi  excepted." 

The  rulings  of  the  court  on  the  evidence,  the  charges 
given,  and  the  refusal  of  the  charge  asked,  are  now  as- 
signed as  error. 

•  T.  B.  Wbtmorb,  for  appellants. — Whatever  estate  Pru- 
dence Thompson  took  under  the  deed,  was  a  separate 
estate,  to  which  the  marital  rights  of  her  husband  did  not 
attach.  This  is  shown  by  the  appointment  of  a  trustee, 
she  being  at  the  time  unmarried  ;  by  the  provision  made 
for  a  "permanent"  family  support,  and  by  the  use  of  the 
words  "sole  use  and  benefit."  That  part  of  the  deed 
which  goes  to  the  creation  of  the  separate  estate,  is  almost 
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identical  with  the  controlling  worda  in  Jenkins  r.  Mc- 
Conico, 26  Ala.  214;  while  in  the  appointment  of  a  trus- 
tee, and  in  the  employment  of  the  words  *'sole  use'  and 
Venefit,"  the  case  at  bar  ia  stronger  than  the  one  cited. 

The  estate  of  Prudence  is  for  life  only,  with  remainder 
to  her  surviving  children ;  for  the  latter  part  of  the  deed 
shows,  that,  if  she  dies  tvithoui  an  heir,  the  property  was 
to  be  divided  among  her  brothers  and  sisters.  The  terra 
heiTy  as  here  used,  means  issue ;  because  the  same  clause 
contains  a  provision  for  brothers  and  sisters,  who,  in  de- 
fault of  issue,  are  heirs  by  law.  The  word  is  used,  then, 
in  its  common,  and  not  in  its  legal  acceptation.  Indeed, 
tlie  term  is  always  incorrect,  when  applied  to  personal 
property.  There  can  be  no  provision  for  the  division  of 
property  on  the  death  of  a  p«*.rty,  when  that  party  takes 
an  absolute  estate. 

That  the  estate  which  Prudence  took,  whether  she  held 
in  severalty,  or  jointly  with  her  children,  lasted  no  longer 
than  her  life,  is  shown  by  the  fact  that  provision  is  made 
for  the  disposition  of  the  whole  property,  and  not  of  a 
portion  of  it  only — ^^said  negroes  to  return,''  &c.  It  is  ap- 
parent, then,  that  she  left  no  estate  to  be  administered  in 
the  property,  and  that  the  entire  interest  is  in  the  plain- 
lifts.  A  distribution  of  any  portion  of  the  property  as 
her  estate,  would  be  inconsistent  with  the  provisions  in 
the  last  part  of  the  gift,  which  make  the  property  go 
directly  as  granted ;  the  words  "return  to  my  estate,"  &c., 
being  unnecessary,  and  only  designed  ta  explain  the  con- 
ditional gift  to  the  brothers  and  sisters ;  and  showing,  at 
least,  that  no  portion  was  to  go  to  her  estate. 

Does  the  deed,  then,  vest  a  remainder  in  the  children  ? 
The  words  "heirs  of  the  body,''  denoting  an  estate-tail, 
ordinarily  convey  an  absolute  estate,  when  used  in  gifts 
of  either  real  or  personal  property ;  but,  when  "restricted 
by  some  expression  indicative  of  an  intention  that  the 
first  estate  shall  cease  on  the  first  taker's  dying  without 
issue  at  the  time  of  his  death,'*  they  do  not  create  an 
estate-tail.  Fellows,  Wadsworth  &  Co.  v.  Tann,  9  jila. 
1008.  This  deed  contains  such  a  provision  distinctly : 
Upon  the  death  of  Prudence  without  issue,  the  property 
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was  to  return  to  the  donor's  estate,  to  be  equaMy  divided 
among  her  brothers  and  sisters.  The  intention  of  the 
testator  is  manifest,  and  contravenes  no  rule  of  law. 

The  purpose  for  which  a  trustee  was  appointed,  has 
ceased  with  the  death  of  both  parents.  There  is  now 
nothing  for  the  trustee  to  do,  and  no  occasion  for  the  ex- 
ercise of  any  power.  The  conveyance  is  to  him  and  his 
personal  representative — not  his  heirs — and  contemplates 
the  existence  of  the  trust  for  a  very  limited  time ;  and,  on 
the  happening  of  a  certain  event,  there  is  a  provision  for 
the  distributi' n  of  the  property;  in  both  of  which  par- 
ticulars the  case  differs  from  that  of  Bryan  v.  Weeras, 
29  Ala.  423.  But,  even  if  a  different  construction  should 
prevail  as  to  the  estate  of  the  trustee  under  the  deed,  the 
court  erred  in  rejecting  the  evidence  of  the  resignation  of 
that  trustee,  and  the  substitution  of  a  new  one,  whose 
estate  terminated  with  his  life.  It  is  submitted  that, 
where  a  court  appoints  a  trustee,  his  estate  never  lasts 
longer  than  his  life.  The  act  of  1829,  (Aikin's  Digest, 
427,)  under  which  Williams  was  appointed  trustee  by  the 
court^  does  not  authorize  the  continuance  of  the  trustee- 
ship longer  than  the  life  of  the  trustee;  the  condition  of 
the  estate,  and  of  the  parties,  does  not  require  its  further 
continuance;  and  the  deed  contains  no  provision  which 
now  calls  for  it.  On  this  point,  see  Code,  §1323 ;  19  Ala. 
747;  3  Sneed,  231. 

If  these  views  are  correct,  the  record  which  was  excluded 
should  have  gone  to  the  jury,  and  they  should  have  been 
left  to  decide  whether  it  referred  to  the  slaves  here  in 
controversy.  The  grantor,  the  trustee  and  the  beneficiary, 
as  described  in  the  transcH^t,  are  the  same  as  in  the  deed ; 
the  species  of  property  in  each  is  the  same,  and  the  county 
in  which  the  deed  purports  to  have  been  recorded. 

The  appellants  insist,  in  brief,  that  they  are  remainder- 
men under  the  deed,  and  that  there  is  no  trust  estate  inter- 
vening to  defeat  their  action. 

S.  F.  Hale,  contra. — The  deed  conveys  either  an  abso- 
lute estate  to  Prudence  Thompson,  subject  to  be  defeated 
by  her  death  without  idsue,  or  an  estate-tail,  which  con- 
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sequently  gives  an  absolute  estate;  and  in  either  event 
the  plaintiffs  cannot  recover. — 14  B.  Monroe,  322 ;  24  Ala. 
815;  15  Ala.  373;.  18  Ala.  400;  26  Ala.  698, 676 ;  9  Leigh, 
258.  The  words  '^wishing  to  make  a  permanent  support 
for  her  and  her  children,"  in  the  introductory  part  of  the 
deed,  cannot  control  the  granting  clause. — Webb  v.  Webb, 
28  Ala.  688 ;  Densou  v.  Mitchell,  26  Ala.  360. 

R.  W.  WALKER,  J.— The  donopemplojs  three  differ- 
ent expressions,  (all  having  different  significations,  if 
technically  understood,)  to  designate  the  same  persons— 
to-wit,  at  one  place  ^^chUdreny'  at  others,  ^^heirs  of  the 
body,''  and  at  still  another,  ^^an  heir.**  This  circumstance 
very  clearly  indicates,  that  the  instrument  was  prepared 
by  a  person'  not  familiar  with  the  precise  meaning  of  the 
technical  phrases  employed  ;  and  in  construing  it,  much 
greater  latitude  is  allowable,  than  would  be  indulged  in 
the  construction  of  a  deed  bearing  upon  its  face  evidence 
of  having  been- drawn  by  one  who  was  accurate  iu  the 
use,  and  acquainted  with  the  legal  effect,  of  the  particular 
expressions  to  be  found  in  it. — 22  Ala.  438;  20  Ala.  710. 
We  think  that  the  words  ''heirs  of  the  body,"  and  **heir," 
as  employed  in  this  deed,  are  so  explained  by  the  context, 
as  to  show  that  they  were  used  as  synonymous  with 
children. — ^Robertson  t  Pettibone  v.  Johnston,  in  MS. 

The  rule  of  construction  commonly  known  as  the  rule 
in ''Wild's  case,**  is,  that' where  lands  are  devised  to  a 
person  and  his  children,  and  he  has  children  at  the  time 
the  will  is  made,  and  a1»  the  death  of  the  testator,  the 
parent  and  children  living  at  the  testator's  death  take  * 
•jointly  under  the  will;  but,  wiiere  the  devise  is  to  one 
and  his  children,  and  he  has  no  children  at  the  date  of 
the  will,  or  at  the  testator's  death,  the  parent  takes  an 
estate-tail.— 6  Coke's  R.  17  ;  2  Jarman  on  Wills,  307-8, 
and  cases  there  collected ;  Nimmo  v.  Stewart,  21  Ala.  691 ; 
Furlow  V.  Merrill,  23  Ala,  716.- 

If  this  rule  is  applicable  to  wills  of  personal  estate,  a 
bequest  to  A.  and  his  childreny  there  being  no  children 
m  esse  at  the  time,  would,  as  a  general  proposition,  give 
to  the  parent  the  absolute  interest,  according  to  the  fami- 
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liar  Hoctrine  that  the  same  terms  which,  when  employed 
with  respect  to  real  estate,  create  an  estate-tail,  carry,  if 
used  in  a  bequest  of  personalty,  the  absolute  property. 
Tn  the  English  courts,  it  has  been  occasionally  questioned 
whether  the  rale  in  Wild's  case  is  applicable  to  wills  of 
personalty. — See  Paine  v.  Wagner,  12  Sim.  188 ;  Stokes 
V.  Heron,  12  CI.  &  Fin.  161 ;  2  Wms.  Exrs.  937.  But 
our  decisions  «eem  to  settle  it  as  the  law  in  this  State, 
that  in  this  respect  no  distinction  is  to  be  recognized 
between  devises  and  bequests  ;  and  that  where  property, 
whether  real  or  personal,  <is  limited  to  one  and  his 
children,  there  being  no  children,  either  when  the  will  is 
made,  or  when  it  takes  effect,  the  general  rule  is,  that  the 
absolute  property  vests  in  the  patent. — See  Vanzant 
V.  Morris,  25  Ala.  292 ;  McCroan  v.  Pope,  17  Ala.  617. 

There  can  be  no  doubt,  however,  that  in  both  of  the 
cases  which  have  been  mentioned — that  is  to  say,  where 
there  are  children  in  esse,  and  also  where  there  are  none 
— slight  indications  in  the  context,  of  such  an  intention 
on  the  part  of  the  testator,  have  frequently  been  thought 
suflScient  to  justify  courts  in  holding,  especially  in  be- 
quests of  personalty,  that  the  parent  shall  take  for  life, 
with  remainder  to  his  children,  including  herein  all  the 
children  that  may  be  born  before  the  termination  of  the 
parent's  life-estate.  The  chief  reason  for  such  an  inclina* 
tion  on  the  part  of  the  courts,  where  the  gift  is  to  one 
and  his  children,  there  being  children  in  es%e  at  the  time, 
is,  that  the  other  construction,  resulting  from  the  applica- 
tion of  the  first  branch  of  the  rule  in  Wild's  case,  by  con- 
fining the  gift  to  those  children  who  are  living  at  the  testa- 
tor's death,  excludes  entirely  all  those  born  after  that  event 
Another  reason  which  has  been  suggested  is,  that  the 
children,  if  tenants  in  common  with  the  parrent,  might, 
on  arriving  at  ago,  demand  a  partition,  and  thus  deprive 
the  parent,  who  in  thesecasesisfrequently,  if  not  usually, 
the  primary  object  of  the  testator's  bounty,  of  the  means 
of  support  in  old  age. — Chesnut  v.  Meares,  3  Joaies* 
Eq.  417. 

Where  there  are  no  children  in  esse  at  the  time  the  gift 
jtakes  effect,  the  general  rule,  which  .vests  ithe  .absolute 
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estate  in  the  parent,  has,  in  some  instances,  been  treated 
as  even  less  stabborn,  and  still  more  easily  turned  aside 
by  the  force  of  slight  additional  expressions  in  the  wilh 
Indeed,  the  Kentucky  court  of  appeals  has,  in  a  recent 
case,  and  in  a  well  considered  opinion,  distinctly  repudi- 
ated this  second  branch'  of  the  rule  in  Wild's  case  ;  and 
the  decision  is  placed  upon  the  ground,  that  the  law  of 
that  State  having  converted  estates-tail  into  absolute /e^- 
simple  estates,  the  reason  on  which  the  rule  was  founded 
has  ceased  to  exist ;  and  in  fact,  that  the  very  policy  which 
caused  it  1o  be  adopted,  now  demands  its  abrogation. 
The  English  rule,  it  is  properly  said  by  the  court,  was 
originally  adopted  in  order  to  effectuate  the  intention  of 
the  testator.  ''The  intent  is  manifest  and  certain  that 
the  children  should  take,  and  as  immediate  devisees  they 
cannot  take,  because  they  are  not  in  rerum  natura ;  and 
by  way  of  remainder  they  cannot  take,  for  that  was  not 
his  intent,  for  the  gift  is  immediate  ;  and  therefore  such 
words  will  be  taken  as  words  of  limitation." — 6  Coke's 
R.  17  (a).  That  is  to  say,  such  a  devise  was  construed  to 
create  an  estate-tail,  in  order  to  render  the  gift  to  the 
children  effectual ;  and  under  that  rule,  in  England,  the 
gift  to  the  children  was  made  eflfectual.  But  in  this 
country,  where  estates-tail  are  converted  into  estates  in 
fee-simple,  the  very  rule  which,  according  to  the  old  com- 
mon law,  carried  out  the  intention  of  the  testator,  by 
securing  the  benefit  of  the  gift  to  the  children,  defeats 
that  intention  by  cutting  them  out  completely.  The 
court  held,  that  for  these  reasons,  and  in  order  to  effect- 
uate the  manifest  intent  of  the  testator,  a  different  rule 
•  of  construction  must  be  here  adopted  ;  and  accordingly, 
a  devise  to  a  parent  and  his  children,  the  parent  not 
having  any  -children  when  the  devise  took  effect,  was 
construed  to  give  a  life-estate  to  the  parent,  with  remain- 
der to  the  children,  because  in -no  other  way  can  the 
devise  to  the  children  be  made  effectual.  The  same  con. 
siderations  would,  of  course,  apply  to  bequests  of  person- 
alty, in  which  an  estate-tail  cannot  exist. 

Though  the  second,  as  well  as  the  first  branch  of  the 
old  rule,  has  been  recognized  as  in  force  in  this  State, 
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(25  Ala.  292,)  and  has  not  been  abandoned  in  England, 
or,  so  far  as  we  are  aware,  in  any  of  the  States  of  the 
Union,  except  Kentucky,  there  is  no  doubt  that  a  strong 
disposition  has  been  frequently  shown,  in  this  class  of 
devises,  to  consider  slight  circumstances  in  the  context 
as  justifying  the  courts  in,  confining  the  parent's  interest 
to  one  for  life,  and  giving  the  children  the  remainder; 
for  the  reason,  that  the  construction  which  gives  the 
parent  the  absolute  property,  cuts  the  children  out  com- 
pletely, although  they  are  expressly  named  as  objects  of 
the  testator's  bounty. — See  what  is  said  by  Lord  Hard- 
wicke,  in  Buffar  v.  Bradford,  2  Atk.  220;  2  Sim.  490; 
2  Jarm.  316*  in  both  of  the  classes  of  eases  alluded  to, 
the  courts  incline  to  act  upon  the  rule  to  include  as  many 
objects  of  the  gift  as  possible,  consistently  with  the 
declared  purpose  of  the  testator. — 2  Phill.  351. 

The  same  considerations  which  would  justify  a  depar- 
ture from  the  rule  in  the  construction  of  a  will,  would  be 
equally  controlling  in  the  case  of  a  deed. — See  Chesnut 
V.  Meares,  3  Jones'  Eq.  416. 

A  reference  to  some  of  the  cases  will  illustrate  and  con- 
firm what  has  been  said,  as  to  the  inclination  which  some 
courts  have  shown  to  make  this  rule  bend  to  slight  indi- 
cations in  the  context  of  an  intention  on  the  part  of  the 
testator  to  give  the  parent  an  estate  for  life,  with  remain- 
der to  the  children. 

In  Jeffery  v.  Honey  wood,  (4  Madd.  398,)  where  a  testa- 
tor fijave  certain  estates,  "to  A.,  and  to  all  and  every 
child  and  children,  whether  male  or  female,  of  hor  body 
lawfully  issuing,  and  unto  his,  her,  and  their  heirs  ur 
assigns  forever,  as  tenants  in  common ;"  A.  died  in  thci 
life-time  of  the  testator,  leaving  ten  children  ;  Sir  John 
Leach  said :  "There  are  two  gifts — one  tq  the  mother, 
without  word  of  limitation  superadded,  and  another  to 
her  children,  their  heirs  or  assigns  ;  and  these  two  gifts 
can  only  be  rendered  sensible  by  construing,  as  the  words 
import,  a  life-estate  to  the  mother,  and  a  remainder  in 
fee  to  the  children." 

In  Crawford  v.  Trotter,  (4  Madd.  361,)  a  bequest  of 
j61,000  three  per  cent,  reduced  annuities  "to  A.  and  to 


Digitized  by 


Google 


32  ALABAMA. 


Williams  v.  McConico. 


her  heirs,  (say  children,)*'  was  held  to  give  a  life-interest 
to  A.,  and  the  capital  to  her  children. 

In  Morse  v.  Morse,  (2  Sim.  485,)  where  a  testator  gave 
to  his  daughter  A.  and  her  children  £5,000  for  their  sole 
use  and  support,  <£8,000  to  be  paid  in  one  year  after  his 
decease,  and  X2,000  after  the  decease  of  his  wife,  and 
Appointed  A.  B.  trustee  of  those  sums  for  his  daughter 
and  her  children ;  it  was  held,  that  the  £5,000  was  in 
trust  for  the  daughter  for  life,  and,  after  her  decease,  for 
all  her  children,  whether  born  in  the  testator's  lifetime  or 
after  his  decease. 

In  Vaughan  v.  Marquis  of  Headfort,  (10  Sim.  639,)  the 
bequest  was  of  £40,000  "to  the  marquis  of  Headfort  and 
his  children,  to  be  secured  for  their  use,"  The  marquis 
had  six  children  at  the  death  of  the  testatrix.  SirL. 
Shadwell,  vice-chancellor,  held,  that  the  father  took  for 
his  life,  and  his  children  after  his  death;  "and  that  con- 
struction will  let  in  any  children  of  the  marquis  that  may 
be  here  after  born." 

A  testator  gave  to  his  niece  E.  G.  the  sum  of  £7,000. 
and  to  her  heirs,  for  her  separate  use  ;  the  sum  of  £7,000, 
to  be  invested  in  consols,  in  the  names  of  A.  and  B.,  who 
were  appointed  trustees  of  the  donation,  to  receive  the 
interest  of  the  stock,  and  to  be  answerable  for  the  stock, 
for  the  use  of  E.  G.  and  her  children,  and  to  apply  it  in 
the  manner  most  conducive  to  their  interest;  E.  G.  to 
pay  her  mother,  during  her  life,  the  sum  of  £40  per 
4innum.  Held,  that  E.  G.  was  entitled  for  life,  with 
remainder  to  her  children  born  at  and  after  the  death  of 
the  testator.— Ogle  v.  Corthorn,(14  L.  J.,  K  S.  S37,)  cited 
in  4  Eq.  Dig.  8099,  §  13. 

In  French  v.  French,  (11  Sim.  257,)  the  testator  gave- 
£5,000  to  his  sons,  in  trust  for  his  daughter  Mrs.  W.,  so 
as  not  to  be  subject  to  the  debts,  &c.,  of  her  husband ; 
and  he  gave  the  like  sum  to  Mrs.  A.  "in  trust  as  afore- 
said, for  the  as4  of  herself  and  her  children."  Mrs.  A. 
had  two  children  living  at  the  testator's  death.  Held, 
that  they  did  not  take  either  as  joint  tenants,  or  tenants 
in  common  with  her^  but  that  she  was  entitled  to  the 
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whole  ioeome  of  the  fund  for  her  life,  with  remainder  to 
her  children. 

Ip  Chesnat  v.  Meares,  (3  Jones*  Eq.  R.  416,)  the  queo- 
tion  was  npon  the  construction  of  a  deed,  by  whi<)h  Joab 
Meares,  for  a  nominal  pecuniary  consideration,  ^^and  for 
the  farther  consideration  of  love  and  affection  for  his  wife 
Polly  Meares,  as  well  as  for  her  better  maintenance  and 
support,"  conveyed  to  a  trustee,  in  trust  for  his  wife,  cer- 
tain negroes,  (warranting  the  same  to  the  trustee,)  '*for 
the  said  Polly  Meares  and  her  children  which  she  has  or 
may  have  by  me ;  the  trustee  never  to  dispossess  my  said 
wife  and  my  children  which  I  have  or  may  have  by  her," 
and  to  ^^sufter  her  to  enjoy,  together  with  the  children, 
the  benefit,  use  and  profits  of  the  negroes  forever."  The 
court  held,  that  the  mother  took  the  whole  property  for 
life,  with  remainder  to  all  her  children,  as  a  class. 

In  Ponton  v.  McLemore,  (2  Dev.  &  Batt.  Eq.  285,)  a 
testator  gave  a  legacy  in  trust  for  his  daughter,  ''for  the 
maintenance  of  her  and  her  children,"  to  be  applied  at 
the  discretion  of  the  trustee,  no  part  thereof  to  be  the 
subject  to  the  debts  of  her  husband.  It  was  held,  that 
there  wa8  a  bequest  to  the  sole  use  of  the  daughter  for 
life,  and  after  her  death  to  her  children. 

For  other  illustrations  of  the  leaning  of  the  courts  to 
limit  the  parent  to  a  life-estate,  and  to  giv^  the  children 
the  remainder,  where  the  gift  is  to  one  and  his  children, 
there  being  children  at  the  time,  see  Hannan  v.  Osborne, 
4  Paige,  841 ;  Wood  v.  Baron,  1  East,  269 ;  Crockett  v« 
Crockett;  2  Phill.  Ch.  556. 

In  Bridges  v.  Wiikins,  (3  Jones'  Eq.  342,)  the  material 
parts  of  the  will  were  as  follows:  "i/em  Ist.  After 
paying  all  my  just  debts  out  of  cash  on  hand,  or  debts  due 
me,  I  give  and  be<|ueath  the  balance  of  my  property  to 
my  sisters  that  may  be  living  at  the  time  of  my  death, 
and  their  lawful  usuea^  except  the  slaves.  Item  2d.  The 
slaves  of  which  I  am  seized  and  possessed,  I  give  to  my 
mother  during  her  natural  life,  and  after  her  death  to  go 
to  my  sisters  and  their  children  as  above  mentioned ; 
with  the  express  condition,  that  no  property,  of  which  I 
am  now  possessed,  or  may  hereafter  fall  heir  to,  shall  go 
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to  any  bat  my  sisters  directly,  and  their  progeny,  and  not 
their  husbands.  *  *  *  Jtem  4:th,  I  give  and  beqaeath 
to  nay  sisters,  as  before  stated,  my  life-policy  of  5^,000." 
The  testator  left  six  sisters  surviving  him,  of  whom  only 
one  was  married.  The  court  held,  that  the  words  **ts«ttc^'* 
and  ^^progeny**  were  used  in  the  sense  oi  children^  and  that 
each  of  the  sisters  took  an  estate  for  life  in  the  slaves  and 
other  property  with  remainder  to  her  children. 

In  Heron  v.  Stokes,  (2  Dr.  &  War.  89 ;  S.  C,  4  Ir.  Eq. 
R.  284,)  it  was  held,  that  a  gift  by  will  of  personal  annui- 
ties, to  A.  and  B.«  for  themselves  and  their  children,  they 
not  having  any  at  the  date  of  the  will,  or  at  the  death  of 
the  testator,  gives  them  only  a  life-interest.  In  that  case, 
Sir  Ed.  Sugden  suggested,  that  the  more  natural  .con- 
struction of  a  gift  to  one  and  his  children,  thei^e  being  no 
children  in  esse  at  the  time,  and  that  which  he  should 
have  adopted  in  the  absence  of  authority  the  other  way, 
would  be,  to  hold  it  to  be  a  gift  to  the  parent  for  life, 
with  remainder  to  the  children.  To  the  same  efiect,  see 
the  remarks  of  V.  0.  Sir  L.  Shad  well,  12  Sim.  188. 

In  Furlow's  Adm'rv.  Merrill,  (23  Ala.  705,)  the  bequest 
was  in  these  words :  "I  give  to  my  daughter  Cynthia  Hill 
one  negro  girl,  named  Ann,  together  with  all  her  increase, 
entirely  for  my  daughter's  benefit  and  her  children."  It 
did  not  appear  whether  or  not  the  legatee  had  any  chil- 
dren at  the  time  the  will  took  effect.  This  court,  after 
mentioning  this,  said  :  "This  latter  fact,  as  we  construe 
the  words  of  the  bequest,  is  absolutely  essential  to  be 
known,  in  order  to  determine  with  any  accuracy  the 
estate  which  Cynthia  Hill  took  in  the  bequest.  If  she 
was  then  unmarried,  the  bequest  would,  in  our  opinion, 
create  a  life-estate  simply  in  Cynthia  Hill,  with  remainder 
over  to  her  children ;  but,  if  she  was  married  and  had 
children  at  the  time  that  the  will  took  effect,  then  she 
would  take  absolutely  a  joint  estate  with  the  children.— 
Nimmo  v.  Stewart,  21  Ala.  682." 

"Without  wishing  to  be  understood  as  approving  of  all 
the  decisions  we  have  referred  to,  we  cite  them  for  the 
purpose  of  showing  the  strong  disposition  which  the 
courts  have  manifested,  in  cases  like  the  present,  to  con- 


Digitized  by 


Google 


JANUARY  TERM,  1860. 86 

Williams  v.  McCjonico. 

Bider  slight  circuuistaDces  in  the  context  as  fluffieent  to 
justify  them  in  holding  that  the  parept  shall  take  only 
for  life,  with  remainder  to  his  children.  See,  also, 
2  Wras.  Ex'rs,  938 ;  McCroan  v.  Pope,  17  Ala. ;  Lush- 
ington  V.  Sewell,  1  Sim.  435;  Newman  v.  Nightengale, 
1  Cox,  341 ;  Wilson  v.  Vansittart,  Ambl.  562 ;  Paine 
V.  Wagner,  12  Sim.  188;  Baine  v.  Lescher,  11  Sim.  397; 
Elmore  v.  Mustiu,  28  Ala.  809. 

In  the  present  case,  the  gift  is  to  a  daughter  and  her 
children,  the  daughter  having  no  children  at  the  time. 
The  words  are,  that  in  consideration  of  the  donor's  love 
and  afiection  for  his  daughter,  '^and  wishing  to  make  per- 
manent support  for  her  and  her  children,  I  do  hereby 
give,"  &c.;  "  but,  in  case  the  said  Prudence  shall  die  with- 
out an  heir  J  ^  (which  expression,  the-  context  shows,  is  to 
be  here  construed  in  the  sense  of  child,)  '*the  said  negroes 
to  return,"  &c.  The  vesting  of  the  absolute  property  in 
the  daughter  is  inconsistent  with  the  declared  purpose  of 
the  donor,  that  the  gift  was  to  make  permanent  support  for 
her  and  her  children.  Then  the  provision,  that  on  her 
dying  without  a  child,  her  brothers  and  sisters  should 
take  the  negroes  with  their  increase,  fortifies  the  suppo- 
sition, that  the  donor  meant  to  give  her  but  a  life-estate, 
with  remainder  to  her  children.  The  donor's  declared 
wish,  that  the  children  shall  derive  a  permanent  support 
trom  the  negroes,  is  best  accomplished  by  holding  that 
they  take,  as  remainder-men,  the  absolute  property  on 
the  death  of  their  mother. 

It  is  unnecessary  for  us  to  determine,  whether  the 
daughter  took  the  entire  interest  in  the  slaves  for  her  life, 
or  whether  her  children  had,  even  during  the  life  of  their 
mother,  a  right  to  be  supported  by  the  services  of  the 
negroes,  or  a  share  in  the  profits  of  their  labor.  Nor  do 
we  feel  called  upon  to  decide,  whether  the  terms  of  the 
deed  were  such  as  to  exclude  the  marital  rights  of  the 
husband  of  Mrs.  Williams,  (see  Furlow  v.  Merrill,  23  Ala. 
705,)  nor  whether  the  limitation  over  on  the  death  of  the 
daughter  "without  an  heir*'  (or  child)  was  too  remote,  (see 
Stone  V.  Maule,  2  Sim.  490  ;  2  Jarm.  437-8  ;  6  Day,  517 ; 
6  Rich.  Eq.  899;  25  Ala.  315.)    We  go  as  far  as  is  at  all 
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fieceesary,  when  we  hold  that,  whatever  interest  vested  in 
the  daughter  of  the  donor,  terminated  on  her  death,  leav- 
ing children,  and  that  her  children  then  took  the  entire 
property  as  remainder-men. 

[2 — 3.]  We  feel  constrained,  however,  to  hold,  that  the 
degal  title  of  the  trustee  did  not  cease  at  the  death  of 
Mrs.  Williams ;  and  consequently,  the  interest  of  her 
•children  is  eijuitable,  not  legal. — Bryan  v.  Weems, 
29  Ala.  423;  Andrews  v.  Huckabee,  80  Ala.  153-4. 
Neither  the  English  statute  of  uses,  nor  the  8th  section 
-of  our  act  of  1812,  which  was  in  force  when  this  deed  was 
made,  and  which  was  probably  designed  as  a  substitute 
for  the  English  statute,  has  any  application  to  personalty. 
Lewin  on  Trusts,  p.  7  ;  Hill  on  Trustees,  63,  230;  Olay'e 
Digest,  166,  §85.  The  legal  title  not  being  in  the  plain- 
tifl&,  the  court  did  not  err  in  tko  charge  given.  If  the 
children  of  Mrs.  Williams  wish  to  proceed  in  their  own 
names,  they  must  assert  their  rights  in  another  forum. 

It  was  not  shown  that  the  record,  which  the  plaintiflfe 
oftered  in  evidence,  had  any  connection  whatever  with 
the  property  in  controversy,  or  with  the  deed  under  which 
they  claimed  title  ;  and  if  such  connection  were  shown, 
we  do  not  perceive  the  relevancy  of  the  evidence  to  any 
of  the  issues  in  the  cause.  Even  if  it  were  admitted  that 
the  first  trustee  had  resigned,  and  that  Mr.  Williams  had 
been  duly  appointed  trustee  in  his  place,  we  do  not  per- 
ceive that  the  death  of  the  substituted  trustee  would  have 
the  effect  of  vesting  the  legal  estate  in  the  children,  so  as 
to  enable  them  to  recover  the  possession  of  the  slaves  by 
suit  in  their  own  names. 

Judgment  ^affirmed. 
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NEWSOM  vs.  BUEY. 

"S     37| 
[action  for  BRSACH  of  WABBANTY  OFSOU1II»rS88  OF  SLAYS.]  il5    374| 

1.  Presumption  in  fawnr  of  regulariiy  of  pleadings, — When  a  demurrer 
hM  been  sustained  by  the  primary  court,  the  appellate  court  will 
presume^  unless  the  record  affirmatiTely  shows  the  contrary,  that 
the  causes  of  demurrer  were  specified,  as  required  by  the  statute. 

2.  Effiti  of  demurrer. — Under  section  2253  of  the  Code,  which  requires 
a  specification  of  the  grounds  of  demurrer,  a  demurrer  to  a  plea 
cannot  be  visited  upon  the  complaint. 

3.  Who  t>  proper  party  plaintiff, — It  is  not  necessary,  under  section 
2129  of  the  Code,  that  an  action  for  a  breach  of  warranty  of  the 
soundness  of  a  slave  should  be  brought  in  the  name  of  the  party 
really  interested. 

4.  Form  and  requisites  of  plea, — A  plea  which  assumes  to  answer  the 
whole  complaint,  but  does  not  negative  the  cause  of  action  Bet  out 
in  one  of  the  counts,  is  demurrable. 

5.  Waiver  of  objection  to  competency  ofvntness, — After  the  testimony  has 
been  closed,  and  the  argument  of  the  cause  has  commenced,  a 
party  cannot  claim,  as  a  matter  of  right,  that  the  testimony  of 
interested  witnesses,  who  were  examined  without  objection  on  his 
part,  abould  be  excluded  from  the  jury. 

G.  General  objection  to  evidence. — A  generaL objection  to  evidence,  a  part 
of  which  is  admissible,  may  be  ovef  ruled  entirely. 

Appeal  from  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  John  Gill  Shoktbr. 

This  action  was  brought  by  James  G.  L.  Huey,  against 
Silas  Newsom,  and  was  commenced  on  the  23d  February, 
1858.  The  complaint  contained  two  counts;  the  first 
claiming  |1800  damages  for  a  breach  of  warranty  of  the 
soundness  of  a  slave,  named  Jack,  which  had  been  sold 
by  defendant  to  plaintiff  on  the  16th  March,  1857 ;  and 
the  second  claiming  |1100,  with  interest  from  the  16th 
March,  1857,  as  so  much  money  had  and  received  by 
defendant  for  the  use  and  benefit  of  plaintiff.  The  defend- 
ant filed  three  special  pleas,  each  averring,  in  substance, 
that  the  plaintiff  was  not  the  party  really  interested  in 
the  suit.    The  judgment  entry  shows  that  the  plaintiff 
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demurred  to  these  pleas,  and  that  his  demurrer  was  sus- 
tained by  the  court ;  but  the  demurrer  itself  is  not  set  out 
in  the  record,  nor  does  it  appear  what  (if  any)  causes  of 
demurrer  were  specified.  The  defendant  then  pleaded 
the  general  issue,  "in  short  by  consent,  with  leave  to  give 
in  evidence  any  matter  that  might  be  specially  pleaded  ;'* 
to  which  the  plain  tiff  filed  a  replication,  "with  like  leave/' 
On  the  trial,  the  defendant  reserved  several  exeeptious  to 
the  rulings  of  the  court  on  the  evidence,  which,  however, 
require  no  special  notice ;  and  he  now  assigns  as  error  all 
the  rulings  of  the  court,  adverse  to  him,  on  the  pleadings 
and  evidence. 

John  T.  Heflin,  for  appellant. 

L.  E.  Parsons,  and  John  White,  control. 

A.  J.  WALKER,  0.  J. — We  cannot  sustain  the  appel- 
lant's assignment  of  error,  that  there  was  no  specification 
of  the  grounds  of  demurrer  to  the  appellant's  pleas.  The 
record  does  not  affirmatively  bhow  that  the  demurrer  was 
defective  in  that  particular,  and  we  cannot  presume  such 
deficiency. 

[2.]  There  was  no  error  in  the  failure  to  visit  the 
demurrer  to  the  pleas  upon  the  complaint.  The  visitation 
of  demurrers  upon  the  antecedent  pleadings  of  the  party 
demurring  is,  in  effect,  abolished  by  the  Code. — Henly 
V.  Bush,  83  Ala.  636. 

[8-4.]  The  first  count  of  the  complaint  was  for  a  breach 
of  the  warranty  of  the  soundness  of  a  slave.  It  was  not 
a  count  upon  "a  promissory  note,  bond,  or  other  contract, 
express  or  implied,  for  the  payment  of  money  ;"  and  sec- 
tion 2129  of  the  Code  does  not  require  that  a  suit  upon 
the  cause  of  action  set  forth  in  that  count  should  be  *'in 
the  name  of  the  party  really  interested." — Henly  v.  Bush, 
33  Ala.  686 ;  Skinner  v.  Bedell's  Adm'r,  82  Ala.  44 ;  Bryan 
V.  Wilson,  27  Ala.  203.  There  was,  therefore,  no  error 
in  sustaining  the  demurrer  to  the  defendant's  three  special 
pleas,  which  went  to  the  entire  action,  and  contained  no 
matter  of  defense  to  the  first  count. 

[5.]  After  the  testimony  had  been  closed,  and  the  argu- 
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ment  of  the  caaso  had  commeneed,  the  appellant  could 
not  claim,  as  a  right,  that  the  testimony  of  interested 
witnesaes,  who  were  examined  without  objection,  should 
be  excluded. — Borland  v.  Ma^-o,  8  Ala,  104;  Prosser  y. 
Henderson,  11  Ala.  484. 

[6*]  If  any  of  the  testimony  objected  to  by  the  appellant 
was  inadmissible,  the  objection  was  a  general  one,  to  the 
admission  of  it  in  connection  with  other  evidence  which 
was  legal. 

The  judgment  of  the  court  below  is  aflSrmed. 


McTTER  vs.  Mcdowell. 

[real  action  IK  NATURE  OJT  EJECTMENT.] 

1.  Powers  of  commissioner  of  general  land-office^  under  act  of  congress  of 
Avgusi  3rf,  1846,  and  validity  afsale  ordered  by  him, — Under  the  act  of 
congress  of  August  3d,  1846,  '^providing  for  the  adjustment  of  all 
suspended  pre-emption  land-claims/'  (U.  S.  Statutes  at  Large,  vol. 
9,  pp.  51-2,)  the  commissioner  of  the  general  land-office  heing 
authorized  to  order,  absolutely  and  unconditionally,  the  sale  of 
lands  which,  under  the  provisions  of  that  act,  shall  have 
reverted  to  the  United  States,  the  fact  that  he  instructed  the  offi- 
cers of  the  district  land-office  to  offer  such  lands  for  sale,  "if,  after 
a  careful  examination  of  the  books  and  mai)8  in  their  office,  there 
appeared  on  them  no  objection  to  offering  the  same  for  sale,"  doe» 
not  affect  the  validity  of  the  purchaser's  title,  when  it  is  not  shown 
that  any  valid  objection  to  the  sale  appeared  on  the  books  and 
maps  of  the  district  office.  Moreover,  the  said  act  of  congress 
having  confided  the  question  of  sale  velnon  to  the  discretion  of  the 
oommissioner  of  the  general  land-<^ce,  and  having  failed  to  pre- 
scribe any  mode  of  ascertaining  the  existence  of  the  facts  on 
which  depended  the  propriety  of  a  sale,  the  ordering  of  the  sale 
by  the  commissioner  is  evidence  that  the  facts  existed  which  ren- 
dered such  sale  proper. 

2,  Transfer  of  pre-emption  W^y^^.— Under  the  act  of  congress  of  May 
29th,  1830,  granting  pre-emption  rights  to  »ettlers  on  the  public 
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Iftndfl,  (U.  S.  Stetat«B  at  Lurge,  toL  4,  pp.  420-21,)  an  assignment 
or  transfer  of  the  right  of  pre-emption,  prior  to  the  issue  of  a  patent, 
Ls  declared  to  be  "null  and  void/'  and  does  not  pass  the  right  of 

pre-emption  to  the  transferree ;  consequently,  euoh  transferree  can- 
not defeat  a  recovery  by  one  claiming  under  subsequent  patent 
from  the  United  States,  by  simply  showing  that  the  transferror, 
prior  to  his  assignment,  had  a  pre-emption  right  to  the  land,  and 
•ffiered  to  pay  the  entrancenoioney  to  the  proper  land-^fficers,  but 
that  they  reftised  to  receive  it,  and  would  not  let  him  perfect  his 
entry. 
3.  Error  wilhovi  injury  in  rulingt  of  primary  court. — Where  the  defend- 
ant's title  is  affirmatively  shown  to  have  been  wholly  insufficient  to 
overturn  the  plaintiff's  prima-facie  case,  the  appellate  court  will 
not,  at  his  instance,  inquire  into  the  correctness  of  any  of  the 
rulings  of  the  primary  court  adverse  to  him. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon,  C.  W.  Rapier. 

This  action  was  brought  by  Thomas  C.  McDowell, 
against  Robert  A,  McTyer,  to  recover  a  tract  of  land 
containing  two  hundred  and  forty  acres,  which  is  described 
in  the  complaint  as  "the  south-west  quarter,  and  the  west 
half  of  the  north-west  quarter,  of  section  thirty-two  (82), 
in  township  ten  (10),  range  twenty-nine  (29),  in  the  dis- 
trict of  lands  subject  to  sale  at  Montgomery."  The  evi- 
dence adduced  on  the  trial,  and  the  rulings  of  the  court 
thereon,  are  thus  stated  in  the  bill  of  exceptions. 

"The  plaintiff  introduced  a  patent  for  the  locus  in  quo^ 
from  the  United  States  to  himself,  dated  April  10th, 
1860 ;  and  proved,  that  the  entry  was  made  on  the  10th 
January,  1860.  The  defendant  then  proved,  that  in 
November,  1849,  he  bought  the  lands  in  question,  for 
valuable  consideration,  from  John  H.  Howard,  (who  was 
then  in  possession,)  and  immediately  took  possession, 
and  from  thence  hitherto  has  been  in  possession,  claim- 
ing said  lancis  as  his  own  under  Howard's  title-bcmd, 
which  was  given  to  him  at  the  time  of  his  said  purchase. 
The  defendant  further  proved,  that  John  Nolan  and  Dan- 
iel Nolan,  in  and  during  the  years  1838  and  1834,  resided  ; 
on  and  oultivated  the  east  half  of  the  north-west  quar&er 
of  sftid  section,  and  James  Nolan  resided  on  and  culti- 
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vftted  the  east  hatf  of  the  south-west  quarter  of  said 
tection ;  that  said  ^Nolans  were  so  residing  on  and  culti- 
yatiog  their  respective  tracts  at  the  passage  of  the  pre- 
emption act  of  1834,  and  were  then  in  possession  as 
above  stated ;  that  they  all  duly  applied,  within  the  time 
prescribed  by  law,  to  the  land-officers  at  Montgomery, 
whose  duty  it  was  to  entertain  such  applications,  for  leave 
to  enter  said  lands  as  pre-emptions,  and  made  all  neces- 
sary affidavits  and  proof  to  show  their  right  of  pre-emp- 
tion, and  offered  to  pay  the  purchase-money,  and  to  do 
everything  preliminary  to  the  allowance  of  their  pi'e- 
emption  right  in  said  lauds;  th^t  said  officers  would  not 
permit  them,  nor  either  of  them,  to  enter  said  lands,  nor 
to  prove  or  take  any  right  of  pre-emption  thereto,  or  to 
any  part  thereof,  on  the  ground  that  said  lands  had  been 
reserved  and  set  apart  to  Creek  Iinlian  reservees,. under 
thetreaty  of  1832  with  the  Creek  Indians ;  that  at  the 
time  of  said  application  by  said  Ilfolans,  and  thenee  up 
to  plaintiff's  entry  of  said  lands,  the  public  books  and 
maps  in  the  land-office  at  Montgomery,  relating  to,  show- 
ing and  exhibiting  said  lands,  were  marked,  :in  red  ink, 
with  the  capital  letters,  i.  R.;  that  the  section  embracing 
the  hcus  in  quo  was  bo  marked  on  said  maps ;  that  said 
letters  stood  for  and  meant  Jndian  Reservation^  and  indi- 
cated that  said  entire  section  was  reserved  and  set  apart 
to  Creek  Indians  under  said  treaty,  and  were  so  under- 
stood in  said  land-offices,  and  by  every  one  inspecting 
laid  maps  and  books ;  and  that  said  map  was  epen  to  the 
inspection  of  the  public.  It  was  further. proved,  that 
said  Nolans  sold  all  their  said  pre-eooption  claims,  about 
the  last  of  the  year  1834,  to  said  John  BL  JHoward,  who 
paid  them  a  valuable  consideration  therefor,  took  posses- 
sion of  said  lands  during  the  same  year,'Claiming  them 
as  his  own,  and  held  and  cultivated  them  from  that  time 
until  his  sale  to  the  defendant  in  this  case. 

"  The  plaintiff*  proved,  in  reply,  that  said  lands  were 
offered  for  sale,  in  1847,  nnder  the  act  of  congress 
approved  August  3,  1846,  and  under  instructions  from 
the  commissioner  of  the  general  land-office  to  the  land- 
officers  at  Montgomery ;  by  which  instructions,  said  officers 
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in  Montgomery  were  ordered  to  offer  said  lands  at  public 
sale,  if,  after  a  carefal  examination  of  the  books  and 
maps  in  their  offices,  there  appeared  on  them  no  objection 
to  offering  the  same  for  sale.  It  was  conceded,  that  said 
lands  were  never  offered  at  public  sale  by  the  United 
States,  except  under  the  act  and  instructions  above  men- 
tioned. The  plaintiff*  also  introduced  copies  from  the 
books  of  the  land-office  at  Washington,  containing  a 
statement,  or  memorandum,  that  a  pre-emption  certifi- 
cate had  issued  in  the  year  1842,  in  favor  of  Daniel  iNTolan, 
for  the  east  half  of  the  north-west  quarter  of  said  section; 
another,  in  favor  of  John  and  Daniel  Nolan,  for  the  west 
half  of  the  north-east  quarter  of  said  section ;  another, 
in  favor  of  James  Nolan,  for  the  west  half  of  the  south- 
east quarter  ot  said  section ;  and  that  the  east  half  of  the 
south-east  quarter  was  located  to  Kotchimiko,  an  Indian. 
The  said  Nolans,  who  were  witnesses  for  the  defendant, 
testified,  that  neither  of  them  had  ever  applied  for, 
received  or  accepted  from  the  United  States  government 
any  certificate,  patent,  or  other  evidence  of  title  to  any 
land  in  said  section,  and  had  never  got  any  other  land  in 
lieu  of  their  said  pre-emption  claims.  Before  the  intro- 
duction of  said  copies  in  evidence,  the  defendant  objected 
to  their  admission,  if  offered  to  prove  the  relinquishment 
of  pre-emption  to  the  lands  in  suit  by  said  Nolans,  or 
that  they  or  either  of  them,  as  pre-emptors,  had  in  fact 
entered  the  lands  therein  specified ;  but,  though  offered 
with  such  view,  the  court  overruled  the  objection,  and 
admitted  said  copies  in  evidence.  The  defendant  also 
offered  in  evidencie  a  copy  of  the  original  map  en  file  in 
the  department  of  Indian  affairs  at  Washington,  embrac- 
ing the  whole  of  said  section  thirty-two;  on  which  map, 
the  whole  of  said  section,  including  the  lands  here  iu 
suit,  was  colored  with  red  ink.  Accompanying  said 
map,  were  the  following  certificates."  (The  first  certifi- 
cate is  that  of  '^  Charles  E.  Mix,  acting  commissioner  of 
Indian  affairs,"  to  the  effect  that  'Hhe  above  is  a  correct 
extract  from  the  map  exhibiting  the  location  of  the  Creek 
lands  in  Alabama,  under  the  treaty  of  March,  1832 ;  that 
said  map  designates  township  t^n  (10),  range  twenty-nine 
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(29),  and  that  portion  colored  ia  red  was  assigued  by  Col. 
Abert  to  Creek  Indian  reservees."  The  other  certificate 
is  that  of  Robert  McClelland,  secretary  of  the  interior, 
as  to  the  official  character  of  Charles  E..  Mix.)  *^  The 
plaintiff  objected  to  these  certificates,  on  th6  ground  that 
the  keeper  of  the  map  could  only  certify  to  the  truth  of 
the  copy,  and  not  that  the  lands  colored  in  red  were 
Indian  reservations,  or  that  the  red  color  meant  Indian 
reservation.  The  coart  sustained  the  .objection,  and 
excluded  the  map;  to  which  the  defendant  excepted." 

^^This  being  all  the  evidence  in  the  cause,  the  defend- 
ant asked  the  court  to  charge  the  jury  as  follows : 

^'  1.  That  [if]  good  objections  to  oftering  the  lands  in 
question  for  sale  appeared  on  the  books  and  maps  of  the 
land-office  at  Montgomery,  at  and  before  the  advertising 
and  offering  of  the  same  for  sale,  then  the  offering  for 
sale  was  unauthorized. 

"2.  That  if  they  believed  the  evidence  in  relation  to 
the  land  being  marked  /.  JR.,  and  in  relation  to  its  being 
an  Indian  reservation,  and  in  relation  to  the  evidences 
thereof  existing  in  the  land-office  at  Montgomery,  then 
they  might  find  that  go6d  objections  to  offering  the  said 
land  for  sale  did  appear  on  the  maps  in  the  land-office  at 
Montgomery,  at  and  before  the  advertising  and  ofiMng 
said  land  for  sale. 

"  8.  That  if  the  offiBring  of  said  lands  at  public  sale  by 
the  United  States  officers  was  unauthorized,  then  the 
same  was  not  subject  to  private  entry,  and  the  patent  is 
void,  as  against  McTyer,  if  he  was  in  adverse  possession, 
under  bona-Jide  color  of  title,  at  the  time  of  said  entry ; 
and  that  if  they  find  the  offering  for  sale  unauthorized, 
and  that  McTyer  was  in  actual  possession  under  bond-Jide 
color  of  title,  then  they  must  find  for  the  defendant. 

"4.  That  if  they  believed  all  the  evidende,  they  must 
find  that  the  lands  in  dispute  were  set  apart  to  an  Indian 
reservee,  under  the  treaty  of  1882 ;  and,  if  so,  they  may 
find  for  the  defendant. 

"  5.  That  if  they  find  there  was  no  Indian  reservation, 
and  that  the  Nolans,  or  some  one  of  them,  acquired  a  pre- 
emption right  to  the  land  in  dispute,  or  to  some  part  of 
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it,  and  offered  to  make  proof  and  pay  the  purchase-money 
for  the  same,  aud  to  do  all  the  law  required  to  perfect 
their  title,  and  were  not  permitted  to  do  so  by  the  land- 
officers,  because  of  the  lands  being  an  Indian  reservation, 
or  of  their  saying  or  believing  eo, — then,  as  to  the  land  in 
that  predicament,  the  plaintiff  ia  not  entitled  to  recover. 
"  6.  That  if  Howard  bought  the  lands  in  dispute  from 
the  2f  clans,  and  McTyer  was  in  actual  possession  thereof, 

•  at  And  before  the  time  of  plaintiff's  entry,  under ,bo^ct-Jide 
color  of  title,  for  which  he  had  paid  a  valuable  consider- 

•  ation,  then  the  plaintiff's  entry  of  the  land  was  irregular, 
and  the  patent,  fji%  against  McTyer,  is  void. 

"7.  That  if  they  believed  the  evidence  in  relation  to 
the  pre-emption  right  in  the  Nolana,  then  they  must  find 
tor  the  defendant. 

"8-  That  if  they  believed  the  evidence  in  relation  to 
the  lands  in  controversy  being  an  Indian  reservation, 
they  must  find  for  the  defendant. 

"9.  .That  if  they  believed  all  the  evidence,  they  must 
find  for  the  defendant. 

"The  court  refused  each  of  these  charges,  and  in- 
structed the  jury,  in  lieu  tbereof,^  that  in  order  to  invest 
the  Nolans  with  such  legal  title  as  would  defeat  the  plain- 
tiff's patent,  they  must  have  aetaally  paid  the  entrance- 
money,  ani  received  a  certificate. 

"To  all  of  which. said  several  rulings  of  the  court,  as 
to  the  introduction  of  evidence,  refusals  to  charge  as 
requested)  and  charge  given,  the  defendant  excepted ;" 
and  he  now  assigns  the  same  as  error. 

J.  L.  PuoH,  for  appellant, 
John  Cochran,  contra. 

STONE,  J. — ^It  may  be  oouceded,  for  the  purt)oses  of 
this  opinion,  that  a  patent  which  issues  for  lauds  which 
are  reserved  from  sale,  is  void,  and  may  be  so  declared  in 
a  proper  case,  either  in  chancery  or  at  law. — See  Stephens 
V.  Westwood,  20  Ala.  275-8;  Ladiga  v.  Rowland,  2  How. 
Sup.  Ot.  U.S.  581;  Orommelin  v.  Minter,  9  Ala.  594; 
Baltmarsh  v.  Orommelin,  24  Ala.  847 ;  Stoddard  v.  Cham. 
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bers,  2  How.  U.  S.  317 ;  Hit-tuk-ho-mi  v.  Watts,  7  Sra. 
k  Mar.  368-6 ;  Gonzalees  v.  Hoover,  6  Serg  &  R.  118 ; 
Gingrish  v.  Polt27,  19  Penn.  38,  41 ;  Wxight  v.  Rutgers, 
14  Missouri,  585. 

The  land  in  controversy  in  this  suit  was  ordered  into 
market,  and  sold,  under  the  authoTity  conferred  on  the 
commissioner  of  the  general  land-office,  by  the  act  of 
congress  of  Aug.  8d,  1846. — 9  Statutes  at  Large,  51-2. 
By  that  statute,  the  commissioner  was  authorized  to 
order  into  market,  after  due  notice,  and  without  the  for- 
mality and  expense  of  a  proclamation  of  the  president, 
all  lands  of  a  certain  class — this  being  within  the  class — 
which,  in  his  judgment,  it  would  be  proper  to  expose  to 
sale.  Under  this  statute,  the  commissioner  of  the  gen- 
eral land-office  instructed  the  land-officers  at  Montgomery 
to  offer  said  lands  at  public  sale,  if,  after  a  careful  exami- 
nation of  the  books  and  maps  in  their  offices,  there^ 
appeared  on  them  no  objection  to  offering  said  laudd  for 
sale.  They  ottered  these  lands  for  sale,  and  no  person 
purchasing  them  at  said  public  offer,  the  plaintiff  in  this 
suit,  some  two  or  three  years  afterwards,  purchased  them 
at  private  sale,  and,  obtaining  the  patent  of  the  general 
government,  instituted  this  suit  against  the  defendant  to 
recover  the  possession. 

It  is  contcmded  for  appellant,  that  this  sale  is  void, 
because  the  commissioner  of  the  general  land-office  did 
not  himself  order  the  lands  into  market,  without  refer- 
ring any  question  to  the  land-officers  at  Montgomery, 
From  anything  that  appears  in  the  present  record,  we 
can  not  learn  that  there  was  in  the  land-office  in  Mont- 
gomery any  evidence  which  showed  that  said  lands  should 
not  be  offered  for  sale,  except  the  letters  I,  £,  marked 
on  the  map  of  said  section.  These  letters,  J.  i?.,  it  is 
shown,  when  employed  as  in  this  case,  are  the  initials  of 
Indian  Reservation^  and,  unexplained,  denote  that  the 
lands  thus  marked  are  covered  by  locations  to  heads  of 
Indian  families,  under  the  Creek  treaty  of  1882.  It  is 
manifest  that  the  marking  of  these  letters,  i.  i2.,  on  the 
entire  section  32,  10,  29,  was  the  result  of  mistake ;  and 
as  to  the  lands  in  controversy  in  the.  present  suit,  it  does 
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not  appear  that,  "  on  a  careful  examination  of  the  books 
and  maps  in  the  land-office  at  Montgomery,  there  ap- 
peared on  them  aliy  objection  to  offering  said  lands  for 
sale/*  Under  these  circumstances,  from  any  thing  which 
appears  to  us,  the  commissioner  of  the  general  land- 
office,  so  far  as  evidence  was  afforded  by  the  books  and 
maps  in  ihe  land-office  at  Montgomery,  was  authorized 
to  order  the  said  lands  into  market,  absolutely  and  uncon- 
ditionally. Having  the  absolute  right  to  order  the  sale, 
it  certainly  camiot  vitiate  the  title  that  he  exercised 
greater  circumspection  than  the  law  required  at  his  hands. 
The  legal  import  of  his  order  was,  hi  my  judgment,  these 
lands  should  be  ordered  into  market^  and  I  direct  you  to  offer 
.them,  If^  however^  on  a  careful  exammation  ,qf  the  booh  and 
maps  in  >jOwr  office^  you  discover  ajf^y  sufficient  cause  for  xciih- 
holding  the  sale^  then  you  are  instructed  not  to  put  them  into 
market. 

Bat  there  is  another  answer  to  this  objection,  which 
we  think  full  and  complete.  It  will  be  observed  that, 
under  the  act  of  congress  of  Aug.  8d,  1846,  the.  ques- 
tion of  sale  vel  won,  was  confided  to  the  judgment — dis- 
crefion — of  the  commissioner  of  the  general  land-oftce. 
No  limits  were  prescribed  to  the  exercise  of  his  judgment 
or  discretion.  He  was  made  the  sole  judge  of  the  pro- 
priety of  a  sale,  and  no  rules,  or  mode  of  ascertaining 
the  existence  of  the  facts,  were  prescribed  for  him.  The 
case  is  within  the  rule  which  declares,  that  where  an  offi- 
cer is  ctothed  with  authority  to  do  an  act  upon  certain 
exigencies,  and  no  rule  is  laid  down  for  ascertaining  that 
the  exigency  has  arisen,  the  doing  or  performance  of  the 
act  by  the  officer  is  evidence  that  the  exigency  exists. 
Martin  v.  Mott,  12  Wheat.  19 ;  Vanderheyden  v.  Young, 
11  Johns.  150;  Stuyvesapt  V.  Mayor  &c.  of  New  York, 
7  Cow.  588. 

[2.]  What  we  have  said  above  is  applicable  to  this  case 
as  made  bj-  the  plaintiff's,  title,  and  the  acts  of  the  land- 
officers  which  led  to  the  sale.  It  does  not  reach  the 
question  of  the  pre-emption  right  as  claimed  by  the  No- 
lans. The  bill  of  exceptions  reciteSj  that  one  of  the 
Nolans  lived  on  and  cultivated  the  east  half  of  the  south- 
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west  quarts  of  eectioo  32,  township  10,  range  29,  during 
the  years  1833  and  1834 ;  and  that  he  was  so  occupying 
and  cultivating  said  half  quarter-section,  when  the  act 
of  congress  of  June  19th,  1834,  was  passed. — 4  Stat,  at 
Large,  678.  That  act  revived  the  pre-emption  act  of 
May  29th,  1830,  and  continued  it  in  force  for  two  years 
from  June.- 19th,  1834,  The  bill  of  exceptions  further 
recites,  that  Nolan,  within  the  time  prescribed  by  law, 
offered  to  make  to  the  land-officers  at  Montgomery  proof 
of  his  cultivation  of  said  land.in  1833,  and  occupation  on 
June  19th,  1834 ;  that  he  offiared  to  pay  the  entry-money, 
and  that, the  land-officerg  refused  to  receive^  the  proof  or 
the  money,  because  the  land  stood  in  their  offices  as  an 
Indian  reserve.  The  bill  oi*  exceptions  does  not  ihform 
us  that  any  offer  was  made  to  enter  any  of  the  lands  in- 
volved in  this  suit,  except  the  said  east  half  of  the  south- 
west quarter  of  section  32.  Said  Nolxins,  about  the  last 
of  the  year  1834,  gold  their  said  pre»emptiou  claims  to 
one  Howard,  who  paid  them  a  valuable  consideration, 
and  the  same  year  took  possession,  ciaiiping  the  lands  as 
his  own;  and  he  continued  in  possession  until  he  sold  to 
McTyer,  in  1849,  since  which  time  McTyer  has  held  pos- 
session of  the  lands  liadcr  said  purchase.  McTyer,  when 
he  purchased  from  Howard,. received  from  him  a  bond  to 
make  title,  and  hplds  possession  under,  claim  of  right. 
Under  his  possession  and  claim  thus  acquired,  it  is  con- 
tended that  plaintiff  can  not  recover  in  this  suht. 

It  is  not  pretended  that  Nolan,  or  any  one  claiming 
under  him,  has  ever  received  any  patent,  or  other  evidence 
of  title,  from  the  federal  government.-  This  being  the 
case,  under  the  act  of  congress  of  .29th  May,  1880,  (4  Stat. 
at  Lafge,  421,)  the  sale  by  Nolan  to  Howard,  in  1834,  was 
inoperative  and  void  as  a  iramfei^  of  Nolan's  right  of  pre- 
empiio?u — See  last  clause  of  §  3;  If,  then,  there  existed  in 
any  one  a  right  to  enter,  by.  pre-emption,  said  land  at  the 
'/nm^r/l^^m  government  price,  that  right  was  in  Nolau,  and 
was  not  transferred  either  to  Howard  or  McTyer,  because 
the  right  to  enter  could  not  be  transferrecL  Whether, 
uflder  the  statutes  of  1830  and  1S34,  the  aiba-ndonment  of 
•  the  possession  by  Nolan,  and  the  sale  by  iiim  to  Howard 
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of  all  that  Mras  vendible  in  his  clftim  to  said  land— viz., 
his  right  as  against  other  private  persons  to  ocJcnpy — was 
a  surrender  of  his  right  to  cfuter  the  land  ae  a  pre-emptor 
under  the  acts  of  congress  of  1830  *and  18&4,  we  need 
not  inquire.  That  question  is  not  presented  by  this 
record. 

Th«  nature,  extent  and  valne  of  the  right  or  claim  con- 
ferred by  the  pre-emption  atatcrtes  on  actual  settlers  oh 
the  public  landa,  is  a  question  upon  which  the  adjudged 
cases  do  uat  agree.  In  some,  it  is  held  to  be  mote  than 
a  mere  privilege. — See  Lyttle  v.  Arkansas,  9  How.  IT.  S: 
815-33^.  Cunningham  v.  Ashley,  14  ft.  877,  388,  et  seq. ; 
McAfee  v.  Keim^  7  Sm.  k  Mar.  780;  Threadgill  v.  Pin- 
tardj  12  How.  U.  S.  24;  Ghigrish  v.  Fultz,  19  Penn.  38; 
March  v.  Qonsoulin,  16  La.  84;  U.  8,  v.  Fitzgerald, 
16  Pet.  407;  Perry  v.  O'Haolan,  llMe.  885;  Glauton  v. 
Anthony,  16  Ark.  648;  Wynn.v.  Morris,  16  t*.  414  y.  U.  8. 
V.  Stanley,  6  McL.  409;  Griffith  v.  Deerfelt,  VI  Mo.  81. 
See,  also,  Glenn  v.  Thistle,  28  Miss.  42 ;  Nelson  v.  Sims, 
ib.  383;  Wright  v.  Rutgers,  14  Mo.  585;  12  i*.  383.  On 
the  other  hand,  there  are  many  anthorities  which  hold, 
that  the  settler  or  pre-emptioner  has  no  title  which  h© 
can  sell  or  incumber. — Craig  v.  Tappin,  2  Sandf.  Ch.78; 
Wilkinson  v».  Mayfield,  27  Miss,  642;  Brown  v.  Throdc- 
morteui  liaiL  629;  Gr.  Gulf  R.R.  &  Bank.  Co.  v.  Bryan, 

8  Sm;  &  M.  284;  Doelittle  v.  Harrington,  1  Morris,  226; 
Delamay  V.  Burnett,  4  Oilman^  454;  Bowen  v.  Iligbee, 

9  Mo.  269. 

In  this  State,  this  subject  has  been  frequently  consi^ 
ered.  In  Rhea  v..  Hughes,  (1  Ala.  219,)  this  court,  in 
spefiking  of  the  interest  which  a  settler  on  the  public 
lands  acquires,  said:  "His  interest  in  the  land  is  a  mere 
permission  to  occupy  it,  personal  to  himself,  and  not  capa- 
ble of  transfer  so  as  to  give  any  legal  right  to  any  otiier 
person."  In  another  place,  the  court  had  said:  **It  [hi» 
elaim]  is  neither  «u  estate  by  sufterance,  at  will,  or  for 
years,  nor  can  the  continued  occupation  of  the  land  ever 
operate  so  as  to  create  a  legal  title."— See,  also,  Johnson, 
V.  Collins,  12  Ala.  822;  McElyea  v.  Hayter,  2  Por.  148 ; 
Land  v..  Hopkins,,.  7.  AIa.  115;.  Elmore  v..  Harris,   IS  ibi 
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360;  Haden  v.  Ware,  16  ib:  149 ;  Cruise  v.  Riddle,  21  ib^ 
791;  Pettit  v.  Pettit,  32  i6.  288;  Cothran  v.  McCoy^ 
33  lb.  65;  Burns  v.  Hamilton's  Adm'r,  33  ib.  210. 

We  do  not,  however,  deem  it  necessary,  in  this  case,  to 
determine  whether  Nolan  has  forfeited  all  rfght  to*  the 
lands  jn  controversy,  or  whether  he  has  any,  and  what 
remedy.  The  plaintiff  below,  by  the  production  of  his 
patent,  made  out  a  prima-facie  case  for  recovery,  and  the 
defense  offered  was  insufficient  to  overturn  it,  as  we  will 
now  proceed  to  show. 

The  plaintiff',  McDowell,  by  his  patent  from  the  United 
States,  proved  himself  to  be  the  owner  of  all  the  title 
which  the  federal  government  possessed,  or  could  convey. 
He  had  purchased  the  land,  and  paid  the  government 
price  for  it.  Nolan  has  paid  nothing,  and  we  can  not 
know  that  he  ever  can  or  will  pay  the  purchase-money 
for  tlue  land.  Neither  the  United  States,  nor  the  plaintiff 
in  this  suit,  has  any  power  to' compel  him,  either  in  law 
or  equity,  to  pay  the  purchase-money.  Neither  McTyer 
nor  Howard  is  the  ow»er  of  Nolan's  pre-emption  right — 
we  mean,  his  right  to  enter  the  land  at  the  minimum 
price — because  such  riglit,  before  patent  issues,  is  not  the 
subject  ol  sale.  If,  then,  this  mere  privilege  in  Nolan,. 
and  possession  in  Howard  and  McTyer  under  him,  can^ 
at  law,  defeat  a  recovery  by  McDowell,  the  patentee,  then 
McTyer  or  Nolan  has  acquired  a  perfect  and  independant 
title  to  this  land,  without  paying  the  government  or  xMc- 
Dowell  anything  for  it,  and  without  incurring  any  liabil- 
ity to  pay  anything.  An  argument  which  leads  to  sucb 
results,  is  not  sound. — Iverson  v.  Dubose,  27  Ala.  418. 

[3.]  We  hold,  that  the  defense  relied  on  in  this  case  is 
wholly  insufficient  to  overturn  the  plaintiff's  prima-facie 
case,  and  the  court  would  have  been  justified  in  pro- 
nouncing it  so.  This  being  the  case,  we  will  not  inquire 
whether  the  court  may  or  may  not  have  Committed  errors 
in  the  various  rulings  on  the  trial. — Gilmer  &  Taylor  v^ 
City  Council  of  Montgomery,  26  Ala.  665 ;  Bhep.  Dig-. 
568-9,  §§  82,  108. 

Judgment  of  the  circuit  court  affirmed.- 
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,         SANDERS  vs.  GODLEY'S  ADM'R. 

[bill   in    KQITITT  AGAINST   LEGATEE   BY  JUDGMENT  CREDITOR  OF  TESTATOR.] 

1.  Conclusiveness  of  judicial  demione. — Under  a  bill  filed  by  a  creditor, 
agunst  the  personal  representative  and  several  legatees  of  his 
deceased  debtor,  seeking  satisfaction  of  his  debt  out  of  the  pro- 
perty in  the  hands  of  the  legatees,  the  guardian  ad  litem  of  the 
infant  legatees  put  in  a  formal  answer,  denying  all  the  allegations 
of  the  bill ;  one  of  which  allegations  was,  that  the  testator  was  in- 
debted to  the  complainant.  The  only  evidence  of  indebtedness 
adduced  by  the  complainant  was  a  judgment  against  the  testator'^ 
executor,  rendered  after  the  executor's  assent  to  the  defendants* 
legacies.  On  writ  of  error  from  the  chancellor's  decree,  one  of  the 
assignments  of  error  by  the  defendants  was,  the  rendition  of  a 
final  decree  for  the  complainant  without  any  proof"  of  the  testa- 
ter's  indebtedness  to  him.  Tn  the  opinion  of  the  supreme  court  it 
was  said, ''  The  debt  against  the  testator  is  well  established."  Held^ 
on  a  second  appeal  by  the  defendants,  after  the  infante  had  at- 
tained their  majority,  and  had  put  in  an  answer  requiring  proof  of 
the  testator's  indebtedness  to  the  complainant,  that  this  opinion 
precluded  inquiry  into  the  legal  question,  whether  a  judgment 
against  the  executor,  rendered  after  his  assent  to  the  defendantef* 
legacies,  was,  as  against  them,  evidence  of  the  testator^s  indebted- 
ness to  the  complainant  , 

'2  Marshallfig  assets  between  legatees  and  Jteirs-atAaw, — A  creditor  will 
not  be  allowed,  in  equity,  to  enforce  satisfaction  of  his  debt  out  of 
slaves  specifically  bequeathed,  when  the  legatee  shows  that  there  are 
descended  lands,  which,  as  between  himself  and .  the  heir-at-law, 
ought  to  be  first  subjected,  but  will  be  required  first  to  exhaust 
the  latter  fund  ;  but,  when  the  efiect  of  such  arrangement  would 
be  to  lessen  or  impair  the  obligation  of  the  creditor's  contract,  or 
to  subject  his  claim  to  any  additional  peril,  or  to  unreasonably  de- 
lay him  in  the  enforcement  of  it,  the  court  will  not  thus  interfere; 
consequently,  when  it  is  not  shown  who  the  heirs-at-law  are,  nor 
whether  they  are  within  the  jurisdiction  of  the  court,  and  it  ap- 
pears that,  while  the  specific  legatees  are  precluded  by  a  former 
decision  of  the  court  from  contesting  the  justice  of  the  creditor's 
demand,  the  testator  was  in  fact  an  infant  when  the  liability  wa^ 
contracted,  and  that  the  only  evidence  of  the  debt  is  a  judgment 
rendered  against  the  executor,  the  creditor  will  be  allowed  to  pup- 
.•4U6  his  remedy  against  the  specific  legatees. 
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Appeal  from  the  Chancery  Court  of  Madison. 
Heard  hefore  the  Hon.  John  Foster. 

Thb  original  bill  in  this  case  was  filed  by  Grandin  F. 
Godley,  on  the  23d  October,  1841,.  against  Mrs.  Sarah 
Bandera,  James  T.  Kimble,  and  Nathaniel  Terry  as  admin- 
istrator de  bonis  non  of  John  B.  Fox,  deceased ;  and  sought 
to  subject  certain  slaves  in  the  hands  of  Mrs.  Sanders  and 
Kimble,  to  whom  they  were  specifically  bequeathed  by 
said  Fox,  to  the  satisfaction  of  a  judgment  which  the 
complainant,  in  the  name  of  Horner,  Blocker  &  Co.  for 
his  use,  had  obtained  against  Robert  A.  High,  as  the  exec- 
utor of  said  Fox,  in  February,  1841.  After  Mrs.  San- 
ders had  answered,  giving  the  names  of  her  children, 
who  took  a  vested  remainder  in  the  slaves  bequeathed  to 
her  for  life,  the  bill  was  so  amended  as  to  make  the  chil- 
dren parties;  and  their  guardian  ad  litem  afterwards  put 
in  a  formal  answer  for  them,  denying  all  the  allegatious 
of  the  bill.  Answers  wer^  also  filed  by  the  other  defend- 
ants. At  the  July  term,  1850,  the  cause  was  submitted 
for  final  decree,  on  bill,  answers,  exhibits,  and  proofs ; 
and  the  chancellor  thereupon  rendered  a  decree  on  the 
merits  for  the  complainant,  and  ordered  a  reference  of 
the  matters  of  account  to  the  maater.  At  the  July  term., 
1851,  the  master's  report  was  confirmed,  and  a  final 
decree  rendered  for  the  complainsmt.  From  this  decree 
the  defendants  prosecuted  a  writ  of  error  to  this  court, 
where  an  opinion  was  pronounced,  at  the  June  term, 
1853,  reversing  the  chancellor's  decree,  and  remanding 
the  cause. — See  the  case  reported  in  23  Ala.  473. 
.  After  the  remandment  of  the  cause,  the  death  of  the 
complainant  was  suggested  in  the  chancery  court,  and 
the  suit  was  revived  in  the  name  of  James  Throgmorton, 
as  his  administrator;  and  other  parties  were  subsequently 
brought  in,  in  consequence  of  deaths  and  marriages 
among  the  children  of  Mrs.  Sanders.  At  the  December 
term,  18/^6,  the  marriage  of  Mrs.  Sanders  with  Thomas 
Travis  was  suggested,  and  said  Travis  was  joined  as  a 
defendant  with  his  wife.  At  the  June  terra,  1867,  leave 
was  granted  to  the  children  of  Mrs.  Sanders  (then  Travis), 
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who  had  in  the  meantime  attained  their  majority,  to  file 
new  answers;  but  similar  leave  was  refused  to  Travis  and 
wife.  In  the  answer  then  filed  by  the  children  it  was 
averred,  that  the  testator's  executor,  before  the  rendition 
of  the  complainant's  judgment  against  him,  had  assented 
to  the  legacy  to  themselves  and  their  mother,  and  had 
delivered  the  slaves  to  the  trustee  appointed  for  their 
mother;  that  there  was  a  large  surplus  of  personal  assets 
belonging  to  the  testator's  estate,  not  specifically  be- 
queathed, which  was  more  than  sufficient  to  satisfy  the 
complainant's  demand,  and  which,  if  not  in  the  execu- 
tor's possession  at  the  time  of  the  renditimi  of  the  com- 
plainant's judgment,  bad  been  wasted  and  misapplied  by 
him ;  that  the  testator  was  seized  and  possessed,  at  the 
time  of  his  death,  of  valuable  real  estate  more  than  suffi- 
cient to  satisfy  the  complainant's  demand,  which  was  not 
devised  by  him,  but  descended  to  his  heirs-at-law ;  and 
that  the  testator  was  an  infant  at  the  time  of  his  death, 
and  they  pleaded  his  infancy  in  bar  of  the  suit.  They 
also  incorporated  in  their  answer  a  demurrer  to  the  bill — ^ 
"  1st,  for  want  of  equity ;  2d,  because  it  d  ^es  not  show 
that  the  complainant  has  exhausted  his  legal  remedies ; 
3d,  because  it  does  not  allege  that  the  administrator  de 
bonis  noli  of  the  testator  had  not  assets  sufficient  for  the 
payment  of  his  alleged  debt;  and,  4th,  because  it  does 
not  show  that  the  testator  had  not  undevised  real  estate 
sufficient  in  value  for  the  payment  of  said  debt." 

At  the  December  term,  1857,  the  cause  was  again  sub- 
mitted for  final  decree,  on  pleadings  and  proof;  and  at 
the  ensuing  May  term,  1858,  the  chancellor  pronounced 
his  decree,  in  favor  of  the  complainant,  holding  himself 
precluded  by  the  former  decision  of  this  court  from  exam- 
ining the  defenses  set  up  in  the  answer  of  the  children. 
From  this  decree  all  the  defendants  appeal,  and  liere 
assign  the  same  as  error. 

R.  C.  Brickell,  for  appellants.— 1.  The  judgment 
against  the  executor,  rendered  in  February,  1841,  is  the 
only  evidence  adduced  of  an  indebtedness  by  the  testator 
to  the  complainant;  and  this  judgment  is  shown  to  have 
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been  rendered  after  the  slaves  bequeathed  to  Mrs.  San- 
ders had  been  delivered  by  the  executor  to  her  trustee. 
If  this  judgment  had  been  rendered  before  the  executor's 
A86eut  to  the  legacy,  it  would  have  been  evidence  against 
the  legatee;  for,  until  that  assent  was  given,  the  executor 
was  vested  with  the  legal  title,  and  the  legatee  with  an 
equity  only,  and  the  relation  of  trustee  and  cestui  que  trust 
existed  between  them.  But,  by  the  assent  of  the  execu- 
tor, this  relation  is  destroyed,  and  the  legatee  becomes 
clothed  with  the  legal  title :  they  are  henceforth  strangers, 
and  a  judgment  against  the  executor  is  res  inter  alios  acta 
as  to  the  legatee. — ^Redmond  v.  Coffin,  2  Dev.  Eq,  443 ; 
Sturges  V.  Beach,  1  Conn.  508 ;  Marr's  Executor  v.  South- 
wick,  2  Porter,  372;  Darringtoa  v.  Borland,  3  Porter,  10. 

2.  The  proof  shows,  that  the  testator  was  an  infant  at 
the  time  of  his  death ;  and  his  infancy  is  one  of  the 
defenses  relied  on  in  the  answers.  The  promissory  note 
of  an  infant  is  voidable. — Reed  v.  Bachelder,  1  Metcalf, 
559;  Jefford  ▼.  Ringgold,  6  Ala.  548.  Infancy,  although 
a  personal  privilege,  may  be  pleaded  by  the  legal  repre- 

'  sentative  of  the  infant.  .  Thus,  a  guardian  may  avail 
himself  of  his  ward's  infancy,  to  avoid  a  conveyance  of 
bis  lands;  and  a  purchaser  from,  or  devisee  of  the  infant, 
m$y  al^. take  advantage  of  it. — ^Freeman  v.  Bradford, 
5  Porter,  270;  Jackson  v.  Burchin,  14  Johns,  124;  Breck- 
inridge v.  Ormsby,  1  J.  J.  Mar.  248. 

3.  The  proof  furthjer  shows,  that  the  testator  had  a 
large  real  estate,  which  descended  to  his  heirs-at-law,  and 
which  was  of  value  sufficient  to  pay  the  complainant's 
demand.  Descended  lands  are  liable  to  the  payment  of 
debts,  before  specific  legacies,  or  general  pecuniary  lega- 
cies.—Lightfoot  V.  Lightfoot,  27  Ala.  351.  The  slaves 
soDght  to  be  subjected  in  this  case  were  specifically  be- 
queathed.—2  White  &  Tudor's  L.  C.  397  (top).  This  suit 
is  of  the  nature  of  a  bill  for  marshaling  assets.  The 
equity  of  the  creditor  is  to  have  contribution  from  the 
legatees  for  the  paymieht  of  his  debt,  because  there  is  no 
other  fund  which  he  can  subject.  It  is  a  remedy  to  which 
he  is  not  entitled  until  he  has  exhausted  all  other  reme- 
dio8,  or  8bt)ws  by  his  bill  that  a  pursuit  of  them  would 
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be  fruitless.  To  a  suit  of  tbis  cbaracter,  all  the  legatees 
who  have  received  their  legacies  must  be  made  parties; 
the  several  legatees  are  only  ratably  liable,  according  to 
the  value  of  their  respective  legacies;  and  if  any  one 'of 
them  is  insolvent,  his  portion  of  the  debt  is  not  charge- 
able on  the  others,  although  their  legacies  may  be  of  value 
sufficient  to  satisfy  the  entire  debt. — 2  Lomax  on  Ex'rs, 
m.p.  176;  Darrington  v.  Borland,  8  Porter,  10;  Pyke  v, 
Searcy,  4  Porter,  52.  It  follows,  therefore.,  that  when 
there  is  shown  to  be  another  fund  within  the  creditor's 
reach,  which  is  primarily  liable  for  the  debt,  and  which 
he  has  not  pursued,  his  equity  against  the  legatee  fails. 
The  adoption  of  any  other  principle  would  arm  the  cred- 
itor with  the  power  of  changing  the  administration  of 
the  estate,  and  of  nullifying  the  will  of  the  testator.  The 
expressions  in  the  former  opinion  pronounced  in  this  case, 
seemingly  opposed  to  this  position,  are  mere  dietaj  and 
are  contrary  to  principle  and  authority. 

4.  The  former  opinion  delivered  in  this  case,  (see  23  Ala. 
478,)  does  not  preclude  a  decision  of  the  legal  questions 
above  presented.  The  general  principle  invoked  by  the 
appellee,  and  Which  the  chancellor  considered  decisive  of 
the  case,  is  not  controverted ;  but  it  is  insisted,  that  that 
principle  only  applies  when  the  case  is  presented  a  secdnd 
time  on  the  same  pleadings  and  proof  as  at  first,  and  that 
it  does  not  prevent  the  parties  from  placing  upon  the 
record  in  the  primary  court  facts  "which  the  justice  of 
the*  case  required  should  be  there.*' — ^Kenan  v.  Strang, 
12  Ala.  294.  When  a  case  returns  to  this  court  on  a^  di^ 
ferent  state  of  facts  from  the  first,  the  court  will  decide  it 
as  thus  presented,  without  regard  to  the  former  decision. 
Walker  v.  Forbes,  81  Ala.  10.  When  thi«  case  was  for^- 
merly  before  the  court,  there  was  nothing  to  show  that 
the  executor  had  assented  to  the  defendants'  legacies  . 
before  the  rendition  of  the  judgment  jtgainst  him.,  nor 
could  that  assent  be  presumed;  and  hence  the  court  mi^t 
then  properly  declare,  that  the  debt  against  the  testator 
was  established.  .Nor  did  the  record  then  show  that  the 
testator  was  an  infant  at  the  time  of  his  death,  or  that  he 
died  seized  of  real  estate  which  was  sufficient  for  the  pay* 
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ment  of  this  debt,  and  which  descended  to  his  heirs-at- 
law.  As  the  record  then  stood,  evidence  of  these  facts- 
would  not  have  been  admissible,  because  the.  pleadings 
did  not  allege  them.  The  fortner  answer  of  the  guardian 
ad  litem  was  only  a  denial  of  the  allegations  of  the  bilL 
After  the  remandment  of  the  cause  by  this  court,  the 
infants,  having  become  of  age,  were  allowed  to  put  in 
new  answers^  alleging  these  facts. — 6  Paige,  858. 

D.  O.  Humphreys,  centra. — The  former  decision  of  this 
court,  AS  reported  in  28  Ala  478,  is  the  law  of  this  case, 
and  precludes  further  inquiry  into  the  questions  argued 
by  the  aj^ellant's  counsel.^— See  the  cases  collected  in 
Shepherd's  Digest,  574,  §  178-74. 

R.  W.  WALKER,' J.— Th«  only  evidence  adduced  by 
the  complainant  of  an  indebtedness  by  the  testator  is 
the  judgment  described  in  the  original  bill,  rendered 
against  High',  the  executor,  in  1841.  It  i€i  shown  that  the 
slaves  bequeathed  to  the  legatees,  who  are  parties  to  this 
suit,  had  been  delivered  to  them  by  the  executor  before 
the  rendition  of  that  judgment ;  and  it  is  now  said,  that, 
this  being  the- case,  the  judgment  against  the  executor  is 
not  evidence,  as  against  the  legateed,  of  an  indebtedness 
by  the  testator.  This  may  be  a  correct  legal  proposition, 
but  we  feel  constrained  to  hold,  that  the  former  decision 
of  this  court,  delivered  when  the  case  was  here  t)efbre, 
precludes  us  from  considering  the  question. 

At  the  former  hearing,  the  answer  of  the  guardian  dd 
Utem  deoied  and  put  in  issue  all  of  thQ  material  allega- 
tions of  the  bill;  one  of  which  was,  that  the  testator  was 
indel^ted  to  the  eomplainant.  On  that  hearing,  the  only 
evidence  ofibred  of  the  testator's  indebtedness  was  the 
judgment  ergainst  the  executor;  and^  construing  the  orig- 
inal bill  most  strongly  against  the  complainant,  it  was 
sufficiently  apparent  from  its  allegations,  that  the  slaves 
bequeathed  to  the  legatees  were  in  fact  delivered  to  them 
.  before  the  rendition  of  that  judgment.  The  bill  alleges, 
that  the  slaves  bequeathed  to  the  defendants  '^have  been 
distributed  to  them,  and  are  now  in  their  possession*'; 
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and  that  when  the  judgment  was  rendered  against  Iligh^ 
"  he  had  ncgoods  or  chattels,  lands  or  tenements,  which 
could  be  reached  by  process  of  law,  either  in  his  own 
right,  or  as  -executor  of  the  said  Fox."  One  of  the  errors 
assigned  on  the  former  appeal  was,  "  that  a  decree  was 
rendered  in  favor  of  complainant  without  any  proof  of  the 
indebtedness  of  John  B.  Pox."  Such  was  the  condition 
of  the  record  when  this  cause  was  first  here;  and  this 
court  then  said:  ''The  debt  against  the  testator  is  well 
established;  the  insolvency  of  the  executor  and  of  the 
executor's  sureties  is  also  well  established ;  and  the  third 
fact  necessary  to  complete  the  right  to  relief  is  just  as 
clear,  namely!',  &c. — See  Sanders  v^.Godley,  28  Ala.  473- 
476.  If  the  debt  was  then  Established  by  the  proof,  it  ia 
so  now.  In  proving  that  the  slaves  bequeathed  to  the 
legatees  were  delivered  to  then^  before  the  rendition  of 
the  judgment  against  the  executor,  the  defendants  have 
i^ot  introduced  into  the  record  a  new  fact  not -shown  by 
it  when  the  case  was  before  in  this  court.'  They  have 
only  proved  what  was  already  sufficiently  apparent  from 
the  allegations  of  the  original  bill  filed  by  the  complain- 
ant. The  former  decision  is  the  law  of  the  case,  and  can- 
not be  questioned,  or  reversed,  on  a  second  appeal. 

,It  is  proper  to  remark,  however,  that  it  does  not  appear 
that,  when  the  former  appeal  was  tried,  the  court  specially 
considered  the  question,  whether  the  fact  that  the  judg- 
ment, against  the  executor  was  rendered  after  his  assent 
to  these  legacies,  would  destroy  its.  effect  as  evidence 
against  the  legatees,  of  the  indebtedness  of  the  testator. 
Hence,  although  we  must  adhere  to  that  decision  as  the 
law  (x£this  case,  we  might  not  consider  ourselves  bound  by 
it  as  a  precedent  in  another  case.  As  to  the  effect  of  a 
judgment  against  the  executor,  as  evidence  against  the 
legatees,  see  Redmond  v.  Cofiin,  2Dev.  Eq.  443;  Lyonv- 
Vick,  6  Terger,  42 ;  Mason  v.  Peters,  1  Munf.  437-446; 
Atwell  V.  Mikon,  411.  &  M.  263;  2  Williams'  Ex'rs,  1181- 
1189,  and  note;  Nunn  v.  Owens,  .2  Strob.  101;  2  Lomax 
on  Executors,  184-5. 

2.  In  the  new  answer  filed  by  the  children  of  Mrs.  San- 
ders, after  the  ease  was  reversed  by  thia  •courts  it  is  alleged. 
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that  the  testator  died  seized  of  a  -valuable  real  estate^  «ita- 
ated  in  Lime^tonecoonty,  which  wae'iiot  devisad  by  him, 
bat  descended  to  his  beirs^t-law,  and  was  o^  valjae  suffi- 
cient for  the  payment  of,  his  j  ast-  debts*   The  proof!  shows, ; 
that  the  testator  did  die  possessed  of'  lap  da  in  liimestODO 
county,  which  were  not  disposed  of  by  his  will,  and  which, 
were  of  value  sufficient  to  pay  the  oo^uplamant'Bdebt^ 
These  facts  were  not  in  the  ease  when  itu'aa  here  before, 
and  they  raise -a  new  q[ajestion  jiot  then  presented .    There 
are  expressions  in  the  opifnion  then  delivei^ed,  w];)ioh  the 
chancellor  eonsidered  as  favoring  the  idea  that,  ipasimiieh 
as  the  heirs*at-law  were  ndt  parties  to- tba  suit,  it  was 
proper  for  .the  court  to  decree  against  the  tegateesi  and. 
leave  tbeni  to  adjost  their  equities  with  the,  heirs,  in  another 
snit.    Thns,  it  is  said i  ^If  there  had  been  tio  other  lega^ 
tees,  who  received  property  or  effects  of  the  testikton,. 
parties  to  the  bill,  inasm«eh  as  Mrs*  Bandera  and  Kimble 
were  each  shown  to  have  received  m^re  property  thaa 
would  satisfy  die  debt,  the  decree  might  have  been  sup^ 
ported,  and  they  ieflb  to  adjust  between  themselves  the' 
questton  of  oontribati^n."   A^ain :  ''If  they'-  (the remain* 
der-men)  ^^  were  not  partiea  to  this  bill,  and  their  mother  . 
and  £imb}e  should  be-  decreed  to.  pay  it,  there  would  be 
a  way  open  to  recover  contribution  of  them.'*— 23  Ala.473;. 
We  do  not  think  that  the  expressions  we  have  .quoted  are 
susceptible  of  the  construction  placed  upon  them  by  the 
chancellor.  *  Tho  question  arising  upon  this  bran  oh  of 
the  ease  i%  therefore^  not  settlcyd  by  the  former  opinion. 
The  general  doctrine  is,  that  the  personal  property  of  a 
testator  or  intestate'  ,is  the  primary  fund  for  the  payment 
of  his  debt9 ;  and  wJiere  a  creditor  has  exhausted  his  legal 
remedies  against,  the  exeoutor  and  his  sureties,  he  may^ 
proceed  in  equity  to  subject  the  property  in  the  hands  of 
the  legatees  to  the  satis&ction  of  his  demand* — Sanders 
V.  Godley,  28  Ala.  476;  Darrington  v.  Borland,  8  Por.  9; 
Ledyard  v.  Johnston,  16  Ala.  648. 

In  this  State,  although  the  personalty  is  the  primary 

fund  for  the  payment  of  debta,  yet  the  real  estate  is  also 

bound  for  them,  irrespective  of  their  character,  to  the^ 

«arae  extent  that  recognizances  and  debts  by  specialty 
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boand.reiil  assets  in  EnglatHl;  and  id  marshaling  the 
assets  among  the  repreeon^atives  of  the  realty  and  per- 
sonalty, descended  lands  will  be  subjected  to  the  debts,  of 
the  testator,  in  exoneralion  of  specific  legacies,— Light- 
foot  v.  Lightfoot,  27  Ala.  851;  2  Lomax  on  Ex'rs,  marg. 
pp.  24a.-249;  ^2  Spence's  Eq.  Jut.  880. 

It  is  an  undoubted  prineiple  of  equity,  that  the  election 
of  a  party  who  has  a  right  to  recoursa  [tgainet  two  funds, 
shall  not  be  allowed  to  defeat  the  rights  of  another  per- 
son who  has  recourse  to  or  an  iutere<)t  in  but  one  of  them. 
Aldrieb  v.  Cooper,  8  Vesey,  383;  White  &  Tudor'sLead. 
Gases,  voL  2,  part  1,  p«  185;  l.Btory's  Eq.,  §§  558-9. 

^ome  .diversity  of  opinion  has  existed  aa  to  the  mode 
in  which  the  court  will  guard  t^e. rights  of , the  person, 
whose  claim  is  confined  tq  the  single  fund.  AH  of  the 
authorities  agreo,  that  if  a  creditor,  having  a  choice  of  two 
funds,  exhausts  tha(  one  to  which  alone  another  claimant 
can  resort^  the  latter  will^  in  a  eoiirt  pi  equity^  be  subro- 
gated' to  the  rights  of  the  former  against  the  fund  which 
is  left  untouched;  and  satisfied  out  of  it  to  the, extent  to 
which  the  fund  pursuM  by  the  creditor  has  l»eeu  e^sbausted. 

Many  courts  have  gone  a  step  beyond  this,  and  held 
that,  where  one  claimant  has  more  than  one  fund  to  resort 
to,  and  another  claimant  only  one,  the  first  will  pe  con- 
fined in  the  first  instance  to  that  which  is  beyond  the 
reach  of  the  secoNdi.  Other  courts  declare  the  rule  to  be, 
that  equity  will  not  interfere  with  the  election  of  a  credi- 
tor in  the  first  instance,  unless  he  has  been  guilty  of  some 
.  meglect  y>r  default,  althou^  it  will  iK>t  allow  that  election 
to  be  the  means  of  ultimate  dumppointment  to  other 
clttimants.  The  practice  of  the  courts  last  alluded  to  is, 
not  to  interfere  for  the  purpose  of  excludiug  a  creditor 
^ft*om  one  fund,  and  restraining  him  to  another,  but  to 
protect  other  claimants  of  the  fund  which  he  has  chosen 
to  pursue,  by  subrogating  them  to  his  remedies  against, 
and  satisfying  them,  pro  tonto,  out  of  that  which  he  baa 
left  untouched. 

The  question,  whether  the  protection  afforded  by  courts 
of  equity  in  such  cases  may  be  by  restraint,  as  well  as 
subrogation,  is  thoroughly  discussed  by  the  Americaa 
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editors  of  White  &  Tudor's  Leftding  Cases,  (vol.  2,  pt.  1, 
pp.  229-^5,)  where  the  principal  decisions  upon  the  sub- 
ject will  be  found  collected  and  cl^sified.— -See^  also, 
1  Speoce's  Eq.  Jur.  827,  et  seq.;  1  Story's  £q.  §§  559, 686. 

The  decisions  of  this  court  seem  to  recognize  the  rule 
first  stated — namely,  that  where  a  creditor  has  two  funds 
oat  of  which  he  can  satisfy  his  debt,  and  another  party 
has  a  claim  on  only  one  of  them^  &  court  of  equity  will 
compel  the  creditor  to  resort  in  the  first  instance  to  that 
fund  which  the  other  party  cannot  reach. — Nelson  &  Hatch 
v.  Dunn,  15  Ala.  517;  Chapman  v.  Hamilton,  19  Ala.  126. 

But  the  present  case  doefs  not  require  us  to  decide 
whether  a  court  of  equit^y  will  so  far  interfere  with  a  credi- 
tor, who  has  the  choice  of  two  funds,  as  to  restrain  him  in 
the  exercise  of  his  purely  legal  remedies  against  either  of 
them.  The  right  of  the  creditor  of  the  testator  to  follow 
legacies  assented  to,  is  a  metp  equiijfj  aud  should  not  be 
enfoiced  inequitably. — McLure  v.  Askew,  5  Rich.  Eq.  162. 
K  a  legatee,  who  is  thus  pursued  in  equity,  shows  that 
there  is  another  fund  subject  to  the  satis&ction  of  the 
creditor's  demand,  and  which,  as  between  the  legatee  and 
the  person  in  possession  of  it,  ought  to  bear  the  burden 
of  the  debt,  it  is  only  equitable*  we  think,  to  require  the 
latter  fund,  on  which  the  legatee  has  no  claim,  to  be 
exhausted  before  th*e  legacy  is  subjected. — See  Cornish  v. 
Wilson,  6  Gill,  299;  1  Story's  Eq.  §557;  Chapman  v. 
Hamilton,,  19  Ala.  126;  McElw^y  v.  N.  Eng.  Man.  Com- 
pany,  1  Stockton's  R.  36.  The  mere  subrogation  of  the 
legatee  to  the  remedies  of  the  creditor  against  the  other 
fund  would  often  be  inadequate  relief,  specially  in  cases 
like  the  present,. where  the  legacy  is  of  slaves,  the  loss  of 
which  would  not,  perhaps,  be  fully  compensated  for  by 
the  recovery  of  their  mere  pecuniary  value. . 

It  must,  however,  be  borne  in  mind,  that  equity  will 
not  control  a  creditor  in  the  use  of  any  remedy  to  which 
ho  may  be  entitled,  except  when  it  can  be  done  without 
injury  to  him,  and  is  necessary  fpr  the  protection  of  others. 
Great  care  must  be  taken,  in  making  such  an  arraqge- 
ment,  Qot  to  lessen.or  impair  in  any  manner  whatever  the 
obligation  of  tl^e  Qreditor's  contract,  nor  to  subject  ^is 
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claim  to  any  additional  peril,  nor  to  anpeasOnably  delay 
him  in  the  euforcement  of  it.-Poat  v.  MackaU,  3Biaiid,511; 
Dorr  v.Sbaw,  4  Johiia.  Cb.  17;  Wright  v.  Simpson, 
6  Vesey,  714,  and  note  to  p.  7S7,  (Sumner's  ed.);  Morrison 
y.  Kurtz,  15  111.  193j  Briggs  v.  Planters'  Bank,  1  Freem. 
Ch.  R.  674 ;  2  White's  Lead.  C,  pt.  1,  pp.  282,  et  seq.  / 
Adams' Eq.  272,  hote2;  1  Story's  Eq.  §560;  IT.  States 
V.  Duncan,  12  III.  623;  Behn  v.  Young.  21  (J^.  2ffJ]  Gen. 
Ins.  Co.  V.  U.  8.  Ids.  Co.,  10  Maryland,  517. 

ilow  in  this  case,  the  former  decision  of  this  court  pre- 
cludes the  legatees  from  contesting  the  justice  of  the  com- 
plainant's demand,  as  a  debt  of  the  testator.  But  the 
judgment  iagainst  the  executor  is  not  evidence  of  the  debt, 
as  against  the  heirs, — 2.Lomax's  Ex'rs,  m.  p.  252;  -4  Phil. 
Ev.  (C.  k  H.'s  ed.  I860,)  p.  7;  3  Porter,  10.  Th^  record 
of  that  judgment  is  the  only  ovidence  which  is  furnishccl 
of  the  creditor's- demand.  Besides  this,  it  is  shown  that 
the  testator  was  a  minof  at  the  time  he  contracted  the 
liability  which  i»the  foundation  of  the  judgment.  Under 
these  circumstances,  while  we  are  constrained  by  the  for- 
mer decision  of  this  court  to  hold  that  the  legatees  are 
precluded  from  disputing  the  existence  of  the  complain- 
ant's debt,  we  are  not  prepa^ed,  upon  the  evidence  shown 
by  this  record^  to  say  that  his  demand  is  one  of  which  he 
could  enforce  satisfaction  out  of  the  testator's  descended 
lands  in  the  hands  of  the  heirs^at-law.  BesideSjit  is  not 
shown  who  the  heirs-at-law  are,  nor  whether  they  are 
within  the  jurisdiction  of  the  court. 

If  we  concede  that  the  claimant  of  a  fund  which  is 
pursued  by  a  creditor  can,  in  any  case,  compel  the  latter 
in  the  first  instance  to  seek  satisfaction  of  his  demand 
out  of  another  fund,  it  must  at  least  be  shown  that  this 
other  fund  is  bound  for  the  creditor's  demand,  (unless, 
indeed,  it  hai  been  released  from  its  liability  by  his  neglect 
or  default,)  and  that  his  remedy  for  reaching  it  is  prompt 
and  efficient. — Authorities  supra;   1  Story's  Eq.  §  562. 

Those  appellants,  therefoi;e,  had  no  right  to  turn  the 
complainant  aside  from  his  pursuit  of  them,  and  compel 
htm  to  seek  satisfaction  oat  of  the  heirs,  unless  it  appears 
from  the  record  that  the  complainant  had  the  right  to 
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-subject  the  testator's  descended  lands,  to  the  satisfaction 
of  his  deniancl^  and  that  he  can  now  be  excluded  from 
resort  to  the  legacies,  and  turned  over  to  pursiie  liis 
reinedj  against  the  heirs  or  the  descended  lands,  without 
•danger  of  tofiing,  or  bein^  unreasonably  delayed  in  the 
the  collection  of  his  claim.  \As  we  cannot  assert  that 
thcsjC  essential  facts  are  sliown  by  the  record,  we  do  not 
perceive  that  the  chancellor  erred  in  his  decree  against 
the  defendants.  If  the  heirs-at  law,  or  the  descended 
landaf,  were,  in  point  of  fact,  liable  for  this  debt,  it  may 
be  that  the  legatees  can  proceed  against  them  for  indem- 
nity in  another  suit. 


Decree  affirmed. 


FAIL  &  MILES  r^.  McREE. 
[action  fob  breach  of  speci.vi.  contract.] 

1.  Wkut  constitutes  poj'tncrship. — A  contract,  by  which  thp  plain tiflf 
agret'd  to  let  the  defendants  have  all  the  pine  timber  on  his  lands 
that  *vas  suitablft  for  good  lamber,  and  the  defendants  agreed  to 
pay  him  therefor,  annually,  in  money,  one-fifth  of  the  gross  pro- 
oeeds  of  the  lumbcor  sold  and  collected  by  them,  does  not  consti- 
tute the  parties  partners  in^  sese. 

2.  Conslruciion  of  special  contract  for  sawing  lumber  ;^  performance ,  and 
Ireach. — Under  a  contract  by  which  the  plaijitiff  agreed  to  let  the 
defendants  have  all  the  pine  timber  on  his  lands  that  was  suitable 
for  good  lumber,  and  the  defendant?  agreed  to  saw  the  same  into 
lumber  and  sell  it  as  soon  as  they  could,  to  saw  no  other  lumber 
until  it  was  done,  and  to  pay  the  plaintiff,  annually,  in  money,  one 
fifth  of  the  gross  proceeds  of  the  lumber  sold  and  collected  by 
them, — ^ntrither  the  dissolution  of  the  partnership  in  the  mill 
business  between  the  defendants,  nor  the  sale  of  the  mill  under  a 
mortgage  executed  by  oile  to  the  other  of  them,  discharges  them 
from  the  further  performance  of  their  contract,  which  is  continu- 
ous and  entire,  ajod  which  binds  them  to  performance  within  such 
time  as  will  suflBce  for  its  accomplishment  by  the  use  of  a  reasona- 
ble investment  and  effort 
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3.  Dama^ea^ — For  the  breach  of  such  a  contract  by  the  delendaBts* 
in  failing  and  refusing  to  saw  all  the  timber  on  the  plaintiff's  land, 
but  one  action  lies  in  favor  of  the  plaintiff;  in  which,  although  the 
time  of  performance  may  not  then  have  elapsed,  he  is  entitled  to 
recover  damages  for  the  continued  and  prospective  faihir6  of  per- 
formance, to  be  assessed  npon  the  basis  of  Taloe  at- the  time  of  the 
breach ;  and  the  measure  of  his  recovery  is  the  profits  which  would 
have  accrued  .to  him  from  the  defendants'  performance  of  their 
contract,  to  be  ascertained  by  deducting  the  value  of  the  timber 
left  unsawed  froin  one-fifth  the  value  of  the  timber  which  it  would 
have  made. 

4.  Relevancy  iff  evidence  to  prove  performanee.^^ln  an  action  to  recover 
.damages  for  a  breach  of  one  of  the  stipulations  of  a  coatraot,  evi" 

dence  showing  th«  defendant's  performance  of  another  distinct 
stipulation  is  irrelevant 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  th-e  Hon.  Nat.  Cook. 

This  action  was  brought  by  W.  P.  McRe'e,  against  the 
appellants,  late  partners  doing  business  under  the  firm 
name  of  Fail  &  Miles;  was  commenced  on  the  13th 
March,  1857,  and  was  founded  on  the  defendants'  breach 
of  a  written  contract  between  them  and  the  plaintiff,  in 
the  following  words : 

"Agreement  between  W.  F.  McRee  and  Jeremiah  Fail 
and  E.  J.  Miles:  Said  McUee  agrees  to  let  said  Fail  & 
Miles  have  the  saw-pine — all  the  pine  suitable  to  make 
good  lumber — on  all  of  his  land,  including  eighty  acres 
lately  bought  by  him  from  J.  M.  Bark.  Said  Fail  & 
Miles  agree  to  pay  said  McRee,  annually,  in  clear  money, 
one-fifth  of  the  gross  proceeds  of  all  sold  and  collected, 
and  that  they  will  saw  and  sell  said  lumber  as  soon  as 
they  can — no  other  timber  will  they  saw  until  it  is  done. 
May  2l8t,  1854." 

(Signed  by  all  the  parties.) 

The  complaint  alleged  the  following  breach  of  this 
agreement :  "Plaintiff  avers,  that  he  has  performed  said 
agreement  on  his  part,  but  that  said  defendants  have  not 
performed  the  same  on  their  part,  in  this — that  said 
defendants  did  not  saw  all  the  pine  suited  to  make  good 
lumber  on  the  plaintiff's  said  land,  referred  to  in  said 


Digitized  by 


Google 


JANUARY  TERM,  I860. 63 

Fail  4  Miles  V.  McRee. 

agreement;  and  plaintiff  avers,  that  defendaiits  could 
have  sawed  all  the  pii>e  suited  to  make  good  lumber  oii 
plaintiff's  said  land,  of  which  th^re  was  a  large  qua^itity 
on  said  land ;  bat  said  defendantes  well  knowing  this, 
have  oevertheksfi  &i}ed  and  positively  refused  to  saw  said 
pine,  though  specially  requested  by  plaintiff  so  to  do^ 
whereby  plaintiff  has  sustained  damage/*  &c.  The  defend- 
ants demurred  to  the  complaint,  on  the  speaified  ground 
(with  others)  ^^that  the  contract  declared  on  shows  a 
partnership  between  said  plaintiff  and  defendants,  and, 
consequently,  no  action  at  law  can  bo  maintaiQ^d  thereon." 
The  court  overruled  the  demurrer,  .and  the  defendanta 
then  pleaded — Ist,  the  gi^neral  issue ;  2d,  a  special  plea, 
averring  that  the  contract  sued  on  created  a  partnership 
between  the  parties;,  and,  3d,  pcrformanee,  A  demurrer 
was  sustained  to  the  2d  plea,  and  issue  was.  joined  on  the 
Ist  and  3d  pleas.       .     , 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plain- 
tiff ofiered  in  evidence  the  contract  deejared  on,  after 
proving  ita  execution,  *f  and  then  proved  that,  before  and 
at  the  time  of  the  making  of  said  agreement,  he  was  the 
owner.in  foe  of  about  four  hundred  acres  of  land,  on  most 
of  which  there  was  pine  timber  suitable  for  sawing;  that 
said  land  was  situated  near,  a  steam*  saw-milL,  which  the 
defendants  were  then  erecting  and  about  to  put  in- opera- 
tion ;  that  said  defendants,  as  partners,  comnienced  to  run 
their  said  mill  in  June,  1854,  and  continued  so  to  operate 
it  until  about  the  7tb  March,  1857,  when  it  was  sold  at 
public  auction,  under  a  mortgage  eiecuted  by  said  K.  J. 
Miles  to  said  Jeremiah  Fail,  and  was  bought  at  the  sale 
by  one  J.  W.  Bridges ;  and  that  the  defendants  had  not 
ran  or  operated  any  other  saw-mill  since  that  time*  The 
plaintiff  further  proved,  that  he  had  a  conversation  with 
Jeremiah  Fail  about  said  sale,  just  before  it  tpok  place, 
in  which  he  asked  said  Fail,  whether,  if  the  mill  was  sold, 
the  said  contract  would  be  carried  out  and  completed,  by 
sawing  up  and  selling  the  remaining  unsawed  timber  upon 
his  lands  suitable  for  sawing;  that  said  Fail  replied,  that 
it  would  not — that  he  should  sell  the  said  mill,  and  did 
not  consider  that  the  contract  required  him  to  do  anything 
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more  towards  carrying  it  out;  that  th6  contract  would  be 
at  an  end  npon  the  sule  of  eaid  mill,  and  that  he  would 
not  saw  np  any  niore  of  8ai<l  timber.  Thfe  pro^f  ftirther 
allowed,  that  the  partnership  between  the  defendants  was 
dissolved  on  or  about  the  day  said  mill  was  sold  as  afore- 
said; and  that  the  plaintiff,  after  the  institution  of  this 
suit,  had  nine  hundred  pine  trees,  suitable  for  sawing  up 
into  lurrtber,  still  standing  upon  his  said  lands.  The 
plaifitift'  then  offered  to  prove  the  value  of  said  trees  as  they 
stood  during  the  y^ar  1867, — istating  to  the  court,  that 
the  object  of  said  testimony  was  to  arrive  at  the  proper 
■measure  of  damages  for  the  -alleged  breach  of  said  con- 
tract by  the  defendirits  in  foiling  and  refusing  to  saw  said 
pines;  that  he  expected  to  prove  the  average  value  of 
each  of  said  trees,  the  average  quantity  of  lumber  each 
would  make  when  sawed  up,  and  the  market  price  of  the 
lumber  at  the  said  mill ;  and  that  by  deducting  the  value 
of  the  trees  from  the  value  of  the  lumber  which  they 
would  make  when  sawed  up,  and  estimating  one>iifth  of 
the  remaining  gross  aggregate  value  of  the  lumber,  the 
true  measure  of  danoages  for  the  alleged  breach  would  be 
arrived  at.  The  court  admitted  the  evidence  for  this 
purjxiee,  against  the  defendants*  objection,  and  the  defend- 
ants excepted.  The  plain titt  then  proved,  that  the  average 
value  of  said  trees  was  between  fifty  and  sixty  cents  each, 
as  they  stood  upon  the  land ;  that  each  tree  wouM  make 
between  four  hundred  and  fifty  and  five  hundred  feet  of 
lumber,  iind  that  the- lumber  would  have  been  worth  at 
the  mill  about  ten  dollars  per  thousand  feet." 

♦*  The  defendants  then  proved,  that  they  entered  upon 
the  execution  of  said  agreemeiit  in  June,  1854;  that  at 
the  time  of  the  executidn  of  said  agreement,  as  the  plain- 
tift*  knew,  they  wore  building  said  mill  as  partners,  and 
were  about  to  start  and  run  the  same  as  copartners;  that 
plaintiff's  said  lands  were  convenient  and  near  to  said 
mill;  that  the  copartnership  between  defendants  was 
dissolved  about  the  time  of  the  sale  of  said  mill  as  afore- 
said, sind  that  they  had  run  th^  same  as  copartners  up  to 
that  time.  The  defendants  also  proved  and  read  in  evi- 
dence the  plaintift^'s  receipt,  dated  the  6th  June,  1857, 
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for  J640,  in  full  for  his  share  (one-fifth)  of  the  lumber 
sawed  at  the  mill  during  the  years  1856  and  18-^7.  The 
plaintiff  claimed  damages  only  for  an  alleged  breach  of 
said  contract  by  the  defendants  in  failing  and  refusing  to 
saw  and  sell  the  said  nine  hundred  trees  remaining  on 
said  lands ;  and  the  proof  above  set  forth  was,  in  sub- 
stance, all  the  evidence  introduced  in  relation  to  said 
alleged  breach. 
"The  court  thereupon  charged  the  jury  as  follows: 
"  1.  That  the  legal  construction  of  the  agreement 
between  the  plaintiflL"  and  defendants  was,  that  the  plain- 
tiff thereby  obligated  himself  to  furnish  all  the  pine  trees 
on  his  said  lands  suitable  for  making  good  lumber,  and 
that  the  defendants  obligated  themselves  to  saw  it  all  into 
lumber,  and  to  sell  the  same,  within  a  reasonable  time, 
and  to  saw  no  other  lumber  until  they  had  sawed  all  of 
the  plaintiff's  said  timber,  and  then  to  pay  him  in  money^ 
annually,  one-fifth  of  the  gross  proceeds  of  all  the  said 
lumber  sold  and  collected  j  and  that  the  defendants  were 
bound  by  law,  under  said  contract,  to  saw  the  whole  of 
said  timber  within  a  reasonable  time  after  the  making  of 
said  contract,  without  any  discretion  on  their  part  as  to 
whether  they  would  do  so  or  not;  and  that  this  was  the 
law,  notwithstanding  the  proof  might  show  that  the 
defendants*  mill  had  been  sold  under  mortgage,  and  that 
they  had  dissolved  their  copartnership,  and  had  not  since 
carried  on  the  business  of  sawing  and  selling  lumber; 
and  although  they  might  further  believe  that  the  defend- 
ants, up  to  the  time  when  their  mill  was  sold  and  their 
copartnership  dissolved,  had  fully  carried  out  their  said 
contract. 

"2.  That  if  they  believed  irom  the  evidence  that  the 
defendants  had  not,  prior  to  the  institution  of  this  suit, 
sawed  up  and  sold  trees,  to  the  number  of  nine  hundred, 
standing  on  the  plaintiff's  lands  embraced  in  the  contract, 
but  had  refused  to  saw  up  the  same,  and  had  repudiated 
the  said  contract,  and  had  refused  to  proceed  further  in 
its  execution, — then  they  were  guilty  of  a  breach  of  their 
said  contract ;  and  that  if  the  proof  showed  what  said 
trees  were  worth,  as  they  stood  upon  the  lands,  in  1857, 
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and  what  quantity  of  lumber  they  would  have  made  if 
sawed  up  into  lumber  by  the  defendants  under  their  said 
contract,  and  what  said  lumber  would  have  been  worth  if 
it  had  been  thus  sawed, — then  the  proper  measure  of 
damages  for  said  breach  would  be,  one-fifth  of  the  aggre- 
gate gross  amount  of  the  value  of  such  lumber,  after 
deducting  therefrom  the  aggregate  value  of  the  trees  as 
standing  upon  said  lands,  as  shown  by  the  proof. 

"  3.  That  the  plaintiff's  receipt,  which  had  been  offered 
in  evidence  as  above  stated,  had  no  relation  to  the  alleged 
breach  of  said  contract  for  failing  or  refusing  to  saw  said 
trees  on  plaintiff's  lands,  if  such  failure  or  refusal  was 
proved ;  and,  therefore,  if  they  believed  the  facts  stated 
in  this  bill  of  exceptions  to  be  true,  said  receipt  should 
have  little  or  nothing  to  do  with  their  verdict. 

<*  To  each  of  these  charges  the  defendants  excepted, 
and  then  requested  the  court  to  instruct  the  jury,  that 
although  they  might  believe  the  facts  sot  out  in  this  bill 
of  exceptions  to  be  true,  yet,  if  there  was  no  evidence 
showing,  or  tending  to  show,  that  tha  defendants  coi^ld, 
before  the  commencement  of  this  suit,  in  the  ordinary 
progress  of  such  a  business  at  a  saw-mill,  have  sawed  up 
the  said  trees  into  lumber, — then,  according  to  the  measure 
of  damages  ruled  by  the  court  (in  its  second  affirmative 
charge)  to  be  correct,  they  cannot  find  for  the  plaintiff. 
The  court  refused  to  give  this  charge,  and  the  defendants 
excepted." 

The  rulings  of  the  court  on  the  pleadings,  on  the  evi- 
dence, and  in  the  charges  given  and  refused,  are  now 
assigned  as  error. 


Watts,  Judgb  &  Jackson,  for  appellants. 
D.  W.  Bainb,  with  Alex.  White,  contra. 

A.  J.  WALKER,  C.  J.— The  only  objection  taken  in 
the  defendants*  demurrer,  which  is  applicable  to  the  com- 
plaint as  amended,  is,  that  the  agreement  between  th€ 
plaintifi  and  defendants  created  a  partnership.  The  same 
question  is  also  raised  by  the  defendants*  second  plea. 
Hence,  the  overruling  of  the  demurrer  to  the  complaint, 
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and  the  sustaining  of  the  demurrer  to  the  2d  plea,  present 
the  single  point,  whether  a  partnership  resulted  from  the 
agreement  between  the  parties.  The  agreement  gives  to 
the  plaintiff  one-fifth  of  the  gross  proceeds  of  the  sales 
of  lumber,  as  a  compensation  for  the  timber  supplied ; 
and,  upon  principles  settled  in  Moore  v.  8mith,(19  Ala.774,) 
does  not  constitute  the  parties  partners  inter  sese.  The 
rulings  of  the  court  upon  the  pleadings  were,  therefore, 
correct.— Smith  v.  Garth,  82  Ala  368. 

[2.]  It  was  an  obligation  of  the  defendants,  under  the 
contract,  to  saw  all  the  pine  timber  on  the  plaintiff's  land, 
suitable  for  making  good  lumber,  as  soon  as  they  couldy 
and  to  saw  no  other  timber  until  they  had  done  so.  There 
is  no  reservation  to  the  defendants  of  a  discretion,  as  to 
whether  they  should  comply  with  those  obligations ;  nor 
is  the  duty  of  compliance  with  them  made  to  depend 
upon  a  continuance  of  the  partnership ;  nor  is  there  any- 
thing in  the  terms  of  the  contract,  which  absolves  the 
defendants  from  their  obligation  upon  a  sale  of  their  mill 
under  a  mortgage.  To  give  the  cpntract  such  an  effect, 
would  be  inconsistent  with  the  mutuality  of  duty  which 
it  was  the  design  of  the  contract  to  create.  The  obliga- 
tion to  allow  the  timber  to  be  taken,  and  the  obligation 
to  take  and  saw  it,  are  reciprocal ;  and,  as  the  plaintiff* 
had  no  discretion  as  to  whether  he  would  supply  the 
timber,  and  no  authority  to  discontinue  the  supply  in  any 
given  contingency,  so  the  defendants  could  have  no  dis- 
cretion as  to  whether  they  should  take  the  timber,  and  no 
legal  right,  in  either  of  the  contingencies  above  specified, 
to  cease  to  take  it.  There  being  no  specified  time  for  the 
performance  of  the  contract  on  the  part  of  the  defend- 
ants, the  law  implied  an  obligation  to  perform  within  a 
reasonable  time,  to  be  determined  in  the  light  of  all  the 
circumstances.  When  the  contract  says,  that  the  defend- 
ants should  perform  their  contract  as  soon  as  they  couldj 
it  means,  neither  that  they  should  perform  it  as  soon  as 
it  was  physically  possible  by  the  aid  of  every  conceivable 
means  promotive  of  expedition,  nor  within  such  time  as 
would  suit  their  interest,  convenience  or  inclination ;  but, 
within  such  time  as  would  sufiice  for  its  accomplishment 
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by  the  use  of  a  reasonable  investment  and  effort. — -'Gar- 
nett  V.  Yoe,  17  Ala.  74;  Watts  v.  Slieppard,  2  ib.  425; 
Dickson  v.  Briggs,  12  ib.  217;  Allen  v.  Green,  lH  ib,  34; 
Skinner  V.  Bedell,  32  ib.  24;  Drake  v.  Goree,  22  *.  209; 
Adams  v.  Adams,  26  ib.  272 ;  Hussey  v.  Roquemore,  27  ib. 
281 ;  Wolfe  v.  Parham,  18  ib.  441. 

The  refusal  of  the  defendants  to  proceed  with  their 
contract,  according  to  its  requisitions,  was  certainly  a 
breach  of  it,  and  gave  rise  to  an  immediate  cause  of  action 
in  favor  of  the  plaintiff. — Davis  v.  Ayres,  9  Ala.  292; 
George  v.  Cahaba  &  Marion  R,  R.,  8  ib.  234;  Ramey  v. 
Holcombe,  21  ib.  567;  Fowler  &  Prout  v.  Armour,  24  26.194. 
Thecontract  on  the  part  of  the  defendants  was  continuous 
in  its  character;  it  was  also  entire,  and  the  performance 
is  not  by  the  contract  divided — different  parts  assigned  to 
different  periods  of  time. 

[3.]  For  the  breach  of  such  a  contract,  but  one  action 
lies,  and  the  plaintiff  must  recover  in  a  single  action  his 
entire  damages. — Ramey  v.  Holcombe,  21  Ala.  567;  Snedi- 
cor  V.  Davis,  17  ib.  472 ;  Sedgwick  on  the  Measure  of 
Damages,  224.  Notwithstanding  the  period  ol  perform- 
ance had  not  expired  at  the  time  of  the  breach  of  the 
contract,  and  at  the  time  of  action  brought,  the  plaintiff 
must  recover  in  the  single  action  the  damages  which 
would  result  from  the  continued  and  prospective  failure 
of  performance,  for  he  cannot  bring  a  second  action. 
Perhaps,  if  the  time  within  which  the  contract  might 
have  been  performed  had  elapsed  before  the  trial,  and  the 
amount  of  performance  which  would  have  transpired  each 
year  could  have  been  ascertained,  the  value  of  the  timber 
and  lumber  which  would  have  been  consumed  and  sold  each 
year,  estimated  as  of  that  year,  would  have  been  adopted 
in  determining  the  damages;  and  thus  injury  to  either 
party  from  fluctuation  in  value  would  have  been  avoided. 
But,  as  this  case  is  not  shown  to  have  presented  such 
features,  the  damages  ought  to  be  assessed  upon  the  basis 
of  value  at  the  time  of  the  breach.  The  authorities, 
which  we  cite  below,  fully  sustain  our  propositions,  as  to 
the  plaintiff's  right  to  recover  the  prospective  damages, 
and  as  to  the  time  for  taking  the  estimate  of  damages. 
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Sedgwick  on  the  Meas.  of  Damages,  225-226-227-228-229; 
Seaten  v.  Second  Municipality  of  New  Orleans,  3  Ann. 
(La.)  44;  Masterton  v.  Mayor,  &c.,  7  Hill,  61;  New  York 
t  Harlem  R.  R.  v.  Story,  6  Barb.  S.  C.  R.  419;  Shaffer  v. 
Lee,.  8  ib.  412. 

The  measure  of  the  plaintiff's  recovery  was,  the  profits 
which  he  lost  by  the  refusal  of  the  defendants  to  perform 
their  contract;  and  those  profits  are  to  be  ascertained,  by 
deducting  the  value  of  the  timber  from  one-fifth  the  value 
of  the  lumber  which  he  would  have  received,  if  the  con- 
tract had  been  performed. — Ramey  v.  Ho^combe,  5M/>m; 
George  v.  Cahaba  R.  R.,  8  Ala.  234. 

[4.]  The  action  was  brought  to  recover  damages  for  the 
breach  of  the  contract  by  a  refusal  to  continue  to  perform 
it,  and  not  to  recover  a  sum  of  money,  which  was  due  on 
account  of  the  use  of  timber  in  the  past  performance  by 
the  defendants.  The  plaintiff's  receipt,  showing  a  pay- 
ment to  him  for  timber  which  had  been  taken  in  the  past 
performance  of  the  contract,  was  irrelevant. 

Judgment  affirmed. 


PIKE  V8.  ELLIOTT. 

[tRBSFASS   QUARE   CLAUSDM    FltEGIT.] 


1.  Form  and  ayfficiengy  of  complaint. — In  trespass  for  injuries  to  land,  it 
is  not  neoessary  that  the  complaint  should  allege  that  the  \tmd  is 
situated  in  the  county  in  which  the  action  is  brought:  1i  it  odn- 
-lorms  substantially  with  the  form  given  in  the  Code,  (p.  555,)  it  is 

sufficient. 

2.  UeUcanexf  tf  evidence  distinguished  from  jufficienci/. — In  trespass  quare 
elausum  fregit,  the  evidence  of  a  witness  who  testifies  to  a  trespass 
committed  by  defendant  on  lands  belonging  to  plaintiff,  but  cftn- 
not  id^ntiiy. those  lands  as  the  lands  described  in  the  eomi^aist, 
cannot  be  excluded  from  the  Jury  on  motion. 

3.  Admmhilky  cf  party's  own  declarations, — The  declai'ations  of  a  party, 
not  constituting  a  part  of  the  res  gestae  are  not  competent  evidence 
in  his  favor. 
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Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Nat.  Cook. 

The  complaint  in  this  case  was  as  follows : 
** John  C.  Elliott  ^     The  plaintiff  claims  of  the  defendant 
t;^.  >five  hundred  dollars,  as  damages  for 

James  A.  Pike,  i  trespasses  by  defendant  to  the  close 
situated  on  the  following  lands,  to-wit — the  south-east 
quarter  of  section  twenty-five,  township  seventeen,  range 
fourteen — which  said  close  was  in  the  possession  of  the 
plaintiff;  and  for  pulling  down  the  fence  around  said 
close,  treading  down  the  grass  and  corn  of  the  plaintiff^ 
and  with  cattle  eating  up  and  destroying  the  said  grass 
and  corn,  then  and  there  being  in  said  close,  to-wit,  on 

the  —  day  of ,  1859.  and  on  divers  other  days  between 

that  and  the  bringing  of  this  suit.'' 

The  defendant  demurred  to  the  complaint,  and  assigned 
the  following  causes  of  demurrer:  "Ist,  that  the  close 
mentioned  in  said  complaint  is  not  sufficiently  described; 
and,  2d,  that  the  locality  of  the  close  is  nowhere  indicated 
in  the  complaint^*'  The  court  overruled  the  demurrer, 
and  the  defendant  then  pleaded  the  general  issue,  "  with 
leave  to  give  in  evidence  any  special  matter  of  defense." 

"  On  the^trial,'*  as  the  bill  of  exceptions  states,  "the 
plaintiff  introduced  as  a  witness  one  Rutledge,  who  tes- 
tified, that  he  sold  to  the  defendant,  in  the  spring  of  the 
year  1859,  a  piece  of  land  containing  eighty  acres,  the 
numbers  of  which  according  to  the  government  surveys 
he  did  not  know;  that  he  had  rented  to  the  plaintiff, 
some  time  before  the  said  sale,  fourteen  acres  of  the  said 
land,  which  the  plaintiff  had  planted  in  corn ;  that  the 
defendant  took  possession  of  the  entire  tract,  except  the 
part  which  had  been  rented  to  the  plaintiff;  that  the 
defendant  had  a  piece  of  corn  in  a  stubble-field,  in  which 
were  growing  grass  and  volunteer  oats,  under  the  same 
fence  that  enclosed  the  field  rented  by  plaintiff*;  that  there 
was  no  fence  between  the  defendant's  field  and  the  plain- 
tiff's corn,  but  they  were  separated  by  a  creek,  upon 
whose  banks  were  weeds,  bushes  and  brambles,  through 


Digitized  by 


Google 


JANUARY  TERM,  1860. 71 

Pike  V.  Elliott. 

which  stock  might  well  have  passed,  and  which  was 
crossed  at  one  place  by  a  road,  and  the  crossing  secured 
by  a  fence.  The  witness  farther  testified,  that  he  had 
seen  defendant's  horses  in  the  stabble-field,  on  the  side  of 
the  branch  opposite  to  the  plaintiff's  corn-field;  that 
plaintiff's  corn  was  well  planted,  and  his  entire  field,  if 
well  cultivated,  would  have  produced  fifteen  bushels  per 
acre,  but  his  entire  crop,  after  getting  somewhat  advanced, 
had  been  destroyed  by  stock;  that  the  fence  around  the 
field  containing  plaintiff's  corn  was  low  and  rotten,  and 
stock  could  easily  have  jumped  over  it ;  and  that  he  saw, 
daring  the  summer,  one  place  at  which  stock  had  jumped 
into  the  field.  The  defendant  then  moved  the  court  to 
exclude  the  evidence  of  this  witness  from  the  jury,  because 
he  could  not,  and  did  not,  state  that  the  land  of  which  he 
testified  was  the  same  as  that  described  in  the  complaint. 
The  court  overruled  the  motion,  and  the  defendant 
excepted. 

*'  The  plaintiff  introduced  evidence  tending  to  show, 
that  he  had  cultivated  his  corn  well ;  that  corn  was  worth 
fifty  cents  per  bushel  during  that  summer,  and  had  risen 
to  one  dollar  per  bushel  in  the  fall ;  that  the  plaintiff  and 
defendant  had  a  conversation,  in  which  plaintiff  told 
defendant,  that  a  free  negro  who  was  living  on  defend* 
ant's  place,  and  whom  plaintiff  had  frequently  seen  about 
defendant's  house,  had  turned  horses  into  the  stubble- 
field,  and  that  he  intended  to  whip  him  for  it;  that 
defendant  replied,  he  had  better  not  do  that,  as  the  negro 
had  leave  to  turn  them  in.  The  defendant  then  intro- 
duced as  a  witness  one  Barry  Rutledge,  who  testified,  that 
he  one  day  went  to  defendant's  bouse  after  his  father's 
oxen,  and  fbund  them  in  defendant's  lot,  with  poles  tied 
across  their  heads,  in  front  of  their  horns.  Defendant 
asked*  said  witness,  what  he  (defendant)  said  about  the 
oxen  having  poles  on  their  heads.  To  this  question  the 
plaintiff  objected,  because  it  called  for  the  defendant's 
declarations ;  the  court  sustained  the  objection,  and  the 
defendant  excepted.  The  defendant  then  asked  said  wit- 
ness, whether  be  (defendant)  did  not  say  he  had  tied  the 
poles  on  the  oxen  to  keep  them  out  of  the  plaintiff's  field. 
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The  plaintiff  objected  to  this  question,  and  the  court 
sustained  the  objection;  to  which  the  defendant  excepted." 
The  overruling  of  the  demurrer  to  the  con\plaint,  and 
the  rulings  of  the  court  on  the  evidence,  are  now  assigned 
as  error. 

Taul  Bradford,  for  appellant. 
Jas.  B.  Martin,  contra. 

STONE,  J. — It  is  objected  to  the  complaint  in  this 
case,  that  it  does  not  aver  that  the  land  on  which  the 
alleged  trespass  was  committed  is  in  Talladega  county. 
We  have  compared  the  complaint  with  the  form  furnished 
by  the  Code,  (page  555,)  and  find  that  it  contains  every 
material  requisite  expressed  in  the  form.  The  form,  like 
the  present  complaint,  omits  all  mention  of  the  venue,  or 
situs  of  the  locus  in  quo.  The  complaint,  being  a  substan- 
tial copy  of  the  form  given  in  the  Code,  must,  under  our 
previous  decisions,  be  held  sufficient. — Noles  v.  The 
State,  24  Ala.  672 ;  Letondal  v.  Iluguenin,  26  ib.  552 ; 
Pickens  V.  Oliver,  29  *.  528, 

[2. J  The  defendant's  motion  to  exclude  the  evidence  of 
the  plaintiff's  witness,  Rutledge,  was  rightly  overruled. 
True,  that  evidence  may  not  have  been  sufficient,  of  itself, 
to  make  out  the  plaintiff's  ease.  There  is  a  wide  differ- 
ence, however,  between  the  relevancy  and  the  sufficiency 
of  evidence.  The  testimony  tended  proximately  to  prove 
certain  material  points  in  the  plaintiff's  right  of  recovery, 
and,  for  that  reason,  it  was  relevant.  If,  after  the  plaintiff 
had  closed  his  evidence,  it  failed  to  make  out  his  case, 
either  by  an  entire  omission  of  testimony  to  some  indis- 
pensable fact,  or  in  some  other  way,  it  was  the  privilege 
of  the  defendant  to  have  the  judgment  of  the  court  on 
such  question.  In  this  case,  we  are  not  informed  what 
additional  proof  the  plaintiff  offered.  The  proof  being 
relevant,  the  court  did  right  in  refusing  to  exclude  it  from 
the  jury. — Bryant  v.  Hutcheson,  30  Ala.  441;  Paulling  v. 
"Watson,  21  ib.  279. 

[3.]  To  have  admitted  the  testimony  of  Barry  Rutledge, 
would  have  been  to  allow  the  defendant  to  give  his  own 
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declaratioo&m  eFideace.    Thej  were  oot4idmiwbl«  ood^ 
the  doctrine  of  re9  gesUe. 
Th»  jadgciMiQt  of  the  joirenit  emit  ie .  nflirmed. 


PlTLLEaa  m.  DXTREW. 
[APTftAL  vao<  iranm^s  oouw,  on  ooxioir  4X>inm  or  aasuvmit.] 

1.  When  asmmpaH  liea. — If  the  defendant  has  wxongfuUy  sold  iho 
plftintiflf '8  property,  and  receired  for  it  money,  or  something  ek^ 
as  money,  the  plaintiff  may  waive  the  tort,  and  maintain  assump- 
dt  for  the  Inoney ;  but  this  principle  does  not  apply,  where  the 
detoadantJiag  siiapiy  ezekatiged  the  pvoperty,  and  hat  mft  adld^Hr 
«4heiwiee  jdisf^aed  of  the  property  ohMned  in  esehange. 

2,  When,  remiMry  moff  hi  htd  undur  cormmn  oMUtfv.r-Under  a  oamplaint 
ootttaining  only  the  oommon  counts  for  money  had  and  reoeiTed,  , 
and  for  goods  sold  and  delivered,  a  recovery  cannot  be  had  for  the 
breach  of  a  special  contract,  by  which  the  plaintiff  authorized  the 
4etedattt  to  sell  a  .horse  belonging  to  tiiem  both  jehttly,  and 
whldi  the  defendant  vii^ted  by  exchangteg  the  horae  lor  another, 
and  retaining  the  latter  as  hia  own  property* 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Bobbet  Doughbrtt. 

This  action  was  brought  by  Mrs.  Malila  Dureo,  a^nst 
Oallatia  Fuller,  and  was  eoiumeaced  in  a  justice's  court. 
After  the  removal  of  the  cause  to  the  circuit  court,  the 
plaintiff  there  filed  a  complaint  in  the  foUowing  words : 
"The  plaintiff  clain;i8  of  the  defendant  fifty  dollars,  for 
goods,  wares  and  merchandise,  sold  by  plaintiff  to  defend- 
ant on  the  Ist  of  January,  1857 ;  and  the  further  sum  of 
fifty  dollars,  for  money  had  and  received  by  the  defendant, 
to  and  for  tho  use  of  the  plaintiff,  on  the  1st  January, 
1857,  with  interest  thereon."  The  defendant  pleaded 
the  general  issue,  "  in  short  by  consent,  with  leave  to  give 
anything  in  evidence  that  might  be  specially  pleaded  in 
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bar,  and  with*  like  leave  to  the  plaintiff  by  way  of  rep- 
lication. 

<' On  the  trial/'  as  the  bill  of  exceptione  states,  ''the 
te&timony  offered  in  behalf  of  the  plaintiff  tended  to 
show,  that  she  was  a  widow  when  the  sait  wag  com- 
menced ;  that  her  late  hnsband,  a  short  time  before  his 
death,  applied  tt»  the  proper  department  at  Washington 
ior  a  forty-acre  land-warrant,  but  died  before  the  warrant 
was  reeeive\],  and  before  the  result  of  his  application  was 
known ;  that  the  warrant  came  to  hand  soon  after  his 
death,  and  the  plaintiff  endeavored  to  dispose  of  it,  bat 
was  ttttftble  to  do  so,  l^cause  there  had  been  no  admini»- 
tration  on  his  estate,  which  was  too  small  to  bear  the 
expense  of  an  administration ;  and  that  she  then  requested 
the  defendant  to  assist  her  in  disposing  of  said  land- 
warrant,  or  to  dispose  of  the  same  for  her^  In  conse- 
qoence  of  this  request,  as  the  evidence  further  showad, 
the  defendant  did  assist  plaintiff  to  dispose  of  said  iasd* 
warrant  in  tlie  following  manner :  Defendant  met  with 
one  Pike,  who  wished  to  trade  a  small  pony  filly  for 
land-warrants,  and  told  him,  that  he  had  a  warrant  of  his 
own,  and  thought  he  knew  where  he  could  get  itnother; 
that  he  was  indebted  to  the  plaintiff^  and  that  she  had  a 
warrant  of  her  own.  Defendant  and  said  Pike  thereupou 
went  to  plaintifi's  house,  where  the  trade  was  consum- 
mated for  the  filly ;  each  of  the  land-warrants  being  esti- 
mated at  (50,  and  the  filly  at  $100.  The  proof  tended 
to  show,  that  the  filly  was  delivered  by  Pike  to  the 
plaintiff,  that  the  trade  was  made  with  her,  and  that  the 
defendant  let  her  have  his  land-warrant  for  that  purpose; 
while,  on  the  other  hand,  the  proof  tended  to  show,  that 
the  trade  was  made  by  defendant,  in  the  presence  of 
plaintiff,  with  her  knowledge  and  consent,  and  for  their 
mutual  benefit;  that  the  defendant  put  in  his  warrant 
merely  to  enable  plaintiff  to  dispose  of  hers,  and  that  the 
filly  was  delivered  by  Pike  to  defendant,  or  to  him  and 
plaintiff  jointly.  The  proof  further  tended  to  show,  that 
the  plaintiff  did  not  at  that  time  owe  the  defendant  any- 
thing ;  that  he  said  this  merely  to  afford  a  reason  for 
letting  her  have  his  warrant;  and  the  plaintiff  herself 
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admitted,  while  testifying  in  the  case,  that  the  defendant 
did  not  owe  her  anything  at  that  time.  The  proof  tended 
to  show,  also,  that  while  the  filly  was  in  the  defendant's 
possession,  he  traded  or  swapped  her  off  for  another  horse, 
before  the  commencement  of  this  suit;  that  the  defend- 
ant's land-warraut,  which  was  regalar  in  all  respects,  was 
worth  in  market  $44  at  the  time  the  trade  with  said  Pike 
was  made^in  January  or  February,1864, while  the  plaintiff*8 
warrant  was  worth  nothing  in  market.  The  plaintiff's 
eTidence  tended  to  show,  that  the  filly  was  worth  from 
180  to  8100;  the  defendant's,  that  she  was  worth  from 
|70  to  875.  The  plaintiff's  evidence  further  tended  to 
show,  that  the  defendant  had  proposed  to  pay  her  for  her 
interest  in  the  filly  after  he  had  swapped  her  off;  that  the 
plaintiff  refused  to  accept  what  he  offered  her,  but  had 
received  $25  from  him.  The  defendant's  evidence  tended 
to  show,  that  he  had  paid  plaintiff  $30  on  account  of  her 
interest  in  the  filly;  and  that  the  filly  and  horse  were  each 
worth  from  $70  to  $75.  The  proof  tended  to  show,  also, 
that  the  plaintiff  had  no  use  for  the  filly  obtained  from 
Pike,  and  had  requested  defendant  to.  sell  it,  and  to  pay 
her  one-half  the  money  he  might  obtain  ;  that  defendant 
tried  to  do  so,  but  could  not  get  $70  for  her;  that  Ke  sold 
one  of  his  own  horses,  of  which  he  had  a  surplus,  and 
used  the 'filly  a  week  or  two  in  making  his  crop  before  he 
swapped  her  off;  that  defendant  and  Pike  both  kn0W 
how  plaintiff  came  into  the  possession  of  the  land-war* 
rant,  and  that  there  was  no  administration  on  the  esttfle 
of  plaintiff's  husband.  Pike  testified,  that  he  sold  the 
land-warrant  obtained  from  plaintiff  at  a  profit,  and  bod 
always  been  satisfied  with  the  trade.  The  proof  showed, 
also,  that  the  defendant  had  not  received  any  money  for 
the  filly,  or  the  one  he  swapped  for. 

"Thereupon,  the  court  charged  the  jury,  that  if  they 
believed  .from  the  evidence,  that  defendant  told  Pike, 
thM  he  owed  plaintiff  some  money,  that  he  and  plaintiff 
each  had  fk  land-warrant,  and  that  if  Pike  would  go  with 
him  to  plaintiff's  house,  he  would  let  her  have  his  war- 
rant in  payment  of  what  he  owed  her,  and  that  plaintiff 
conid,,  with  that  and  the  warrant  she  held  in  the  name  of 
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her  deceased  huaband,  give  Pike  a  trade  for  his  fillj;  that 
Pike  and  defendant,  in  pursaanee  of  this  repreaentatioD 
on  the  part  of  the  defendant,  did  go  over  to  plaintiff '» 
house,  and,  with  full  knowledge  of  the  fact  that  the 
warrant  held  by  plaintiff  was  issued  in  the  name  of  her 
deceased  husband,  and  that  there  had  been  no  adminis- 
tration on  his  estate,  induced  the  plaintiff  to  part  with 
said  warrant,  and  agreed  that  it  should  be  valued  at  $50 
in  the  trade ;  and  that  the  same  was  so  valued  in  the 
trade;  and  that  Pike  took  both  warrants,  valuing  each 
at  $50,  in  payment  for  the  horse,  the  defendant  consent- 
ing thereto ;  and  that  plaintiff  and  defendant  agreed  that 
the  horse  should  belong  to  both  of  them  equally;  and 
that  Pike  has  since  sold  at  a  profit  the  warrant  obtained 
Irom  plaintiff,  and  is  satisfied  with  the  trade, — then  the 
defendant  is  estopped  from  saying  that  no  part  of  the  title 
to  the  filly  is  in  the  plaintifi,  and  the  latter  would  have 
an  equal  interest  with  him  in  the  filly ;  and  that  if  the 
defeudabt  afterwards  took  said  filly,  at  the  request  of 
pliintifl^  to  sell  and  pay  her  one-half  the  amount  realized 
fix>ia  the  sale,  and,  instead  of  selling  her,  sold  one  of  his 
own  horses,  and  worked  the  filly  a  week  or  two  in  making 
his  Qwn  crop,  and  then  swapped  her  off,  taking  another 
horse  in  exchange  for  her,  then  plaintiff  would  be  entitled 
to  recover  of  defendant  ene^half  the  value  of  the  said 
filly,  with  interest  on  the  same  from  the  time  defendant 
«w«pped  her  oft*  to  the  present." 

This  chai^ge,  to  which  the  defendant  excepted,  is  now 
aasigtted  as  error. 

L.  E.  Pabsons,  and  J.  Falkner,  for  appellant. 
Brock  &  Barnes,  corUra^ 

Ri  W*  WALKER,  J. — Inasmuch  as  assumpsit  lies  only 
upon  a  promise^  express  or  implied,  and  not  to  recover 
damages  for  torts  or  trespasses,  a  mere  conversion  of  the  - 
goods  of  the  plaintiff,  without  any  sale  of  them,  will  not 
support  the  action.  The  doctrine  of  waiving  a  tort  and 
bringing  assumpsit  is  confined  to  cases  where  the  defend- 
ant has  disposed  of  the  plaintifi 's  property,  and  received 
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either  money,  or  some  article  or  thing  as  money. — Pike 
y.  Bright,  29  Ala.  336 ;  Crow  v.  Boyd,  17  ib.  51;  Strother 
T.  Butler,  17  ib.  738.  If  the  property  has  been  sold,  it 
makes  ao. difference  whether  the  price  is  received  in 
money,  or  in  a  chattel  at  an  estitnated  price,  for  money. 
Arms  V.  Ashley,  4  Pick.  71;  Mason  v.  Waite,  17  Mass.  660; 
Stewart  v.  Conuer,  9  Ala.  81S;  Cameron  v.  Clarke, 
11  ib.  259. 

But  there  is  a  material  distinction  hetween  a  sale  and 
an  exchange,  or  a  bargain  of  barter;  and  where  one  chat- 
tel is  exchanged  for  another,  no  price  being  attached,  it 
is  not  a  sale. — Gunter  v.  Leckey,  30  Ala.  596.  The  trans- 
action by  which  the  defendant  disposed  of  the  filly,  was 
«trictly  an  exchange,  not  a  sale.  There  is  nothing  from 
which  we  can  infer  that  the  defendant  received  the  horse 
he  obtained  in  exchange  as  so  much  money,  for  it  does 
not  appear  that  the  value  of  either  chattel  was  measured 
in  money  terms ;  nor  is  the  fact,  that  the  defendant  paid 
the  plaint^iff  some  |25  or  |80  on  account  of  her  interest 
in  the  filly,  at  all  inconsistent  with  the  idea,  that  he  had 
not  sold  the  property  for  money,  or  for  anything  else 
which  waa  taken  as  money. 

If  it  was  shown,  or  could  be  feurly  inferred  from  the 
evidence,  that  the  horse  substituted  for  the  filly  had  been 
aold  hy  the  defendant,  the  plaintiff  would,  perhaps,  be 
entitled  to  recover  in  this  suit. '  But  the  bill  exceptions 
expressly  negatives  this,  and  repels  any  inference  that  the 
horse  had  been  converted  into  money,  by  the  explicit 
statement  that  ^Hhe  defendant  had  not  received  any 
money  for  the  filly,  or  the  one  he  swapped  for." 

If,  therefore,  the  gravamen  of  the  action  is  the  conduct 
of  the  defendant,  first  in  working  the  filly  on  his  farm, 
and  then  in  exchanging  her  for  a  horse,  which  be  appro- 
priated to  his  own  use,  there  can  be  no  recovery  in 
assumpsit.— Willet  v.  Willet,  8  Watts,  277;  Jones  v.  Hoar, 
5Piek.285;  6Bich.  159. 

[2.}  If  it  be  said,  that  the  facts  supposed  in  the  charge 
of  ike  eofut  show  that  there  was  a  contract  between  the 
parties^  which  the  defendant  has.  broken,  the  answer  is, 
that  tliongh  ^  plaiatifiT  piight  reoover  for  such  9k  Weach 
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in  assumpsit,  she  can  only  do  so  under  a  special  count 
alleging  the  contract  and  breach.  The  complaint  in  this 
case  contains  only  the  common  counts,  for  money  had 
and  received,  and  for  goods  sold.  The  rule  that  the  plain- 
tiff cannot  recover  by  proving  s^  cause  of  action  different 
from  that  alleged,  applies  in  appdal  cases,  as  well  as  other 
suits.— Smith  v.  Causey,  28  Ala.  655-658.  Whether  the 
plaintiff's  right  of  recovery  be  rested  on  the  defendant's 
conversion  of  her  property,  or  on  the  breach  of  a  special 
contract,  is,  therefore,  immaterial,  for  neither  one  of  these 
causes  of  action  was  alleged  in  the  complaint. 

We  are  constrained  to  hold,  that  the  court  erred  in  the 
charge  given. 

The  judgment  must  be  reversed,  and  cause  remanded. 


KELLY  vs.  CUOTflNGHAM. 

[action   for   breach  of  WARRANTT  of  S017NDNBS8  OF  SLATB.J 

1.  Admissibiliti/  of  dedaratkns  of  akk  slave, — The  declanatiozis  of  a  alave 
whose  soundness  is  in  controversy,  made  to  a  person  who  was  not 
a  physician,  to  the  effect  **  that  he  had  the  dropsy,  that  it  was  an 
old  disease,  and  had  been  on  him  a  long  time/'  are  not  competent 
eyidence. 

2.  DatfUMffes.-^ln  an  action  to  recover  damages  for  a  breachof  war- 
ranty of  the  soundness  of  a  slave,  the  right  to  recover  the  reason- 
able chargee  of  the  physicians  who  have  attended  the  slave,  does 
not  depend  on  the  fact  that  they  have  been  paid. 

Appeal  from  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Lewis  Cunningham,  against 
Christopher  Kelly,  to  recover  damages  for  a  breach  of 
warranty  of  the  soundness  of  a  slave,  named  George, 
who  was  sold  by  defendant  to  plaintiff  in  January,  1864* 
The  defendant  pleaded,  in  short  by  consent — ^^  Ist,  nan 
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assumpsit ;  2d^  want  of  consideration  in  the  warranty  i 
and,  8d,  failure  of  consideration  in  the  warranty."  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  plain- 
tiff introduced  one  Brown  as  a  witness,  who  testified^ 
'Uhat  he  had  known  the  slave  George,  frojm  1851,. up  ta 
the  time  of.  his  death,  in  November  or  Decembe»,  1857;, 
that  he  had  frequently  seen  said  slave,  daring  that  tim<f 
at  church ;  and  that  said  slave  told  him,  on  one  occasion^ 
that  he  had.  the  dropsy,  that  it  was  an .  old  disease^  and, 
had  been  on  him  along  time.*'  It  being  shown  that  this 
witness  was  not  a  physician,  the  defendant  moved  to 
exclude  from  the  jui:y  what  he  had  said,  about  the  slave*i^ 
d^larations  to.him;  but  the  court  overruled  the  motion, 
and  the  defendant , excepted.  The  plaintiff  also  intro- 
duced as  witnesses  two  practicing  physicians,  each,  of 
whom  testified  to  the  performance  and  value  of  proies-* 
sional  services  rendered  to  the  slave  while  aiek,  '^  and  tliat 
the  same  had  not  been  paid,  but  secured  by  the  plaintiff; 
and  this  was  all  the  evidence  in  regard  to  the  payment  of 
said  physicians'  fees."  The  defendant  asked  the  court  to 
instruct  the  jury,  that  before  they  could  allow  the  plaintiff 
anything  for  physicians' fees,  they  must  be  satisfied  from 
the  evidence  that  said  fees  bad  been  paid  before  the  com- 
mencement of  this  suit";  which  charge  the  court  refused 
to  gi^e,  and  the  defendant  excepted. 

The  rulings  of  the  court  to  which  exceptions  were 
reserved,  as  above  stated,  are  now  assigneii  as  error. 

Smith  k  Ajkbk,  for  .appellant. 

Hbflth  k  FoRKBT,  With  WaldbIj  &  B6WIB,  eontra. 

A.  J.  WALKER,  0-  J.—"  Whenever  the  bodily  or 
mental  feelings  of  an  individual  araroateii^totbe  proved, 
tfae  usual  expressions  of  mich  feelings,  made  at  ihe  time  in 
question,  are  original  evidence.  So,  also,  the  representa- 
tions by  a  sick  person,  of  the  nature,  symptoms  and  eftects 
of  the  malady  under  which  he  is  laboring  at  the  tima,are 
received  as  original  evidence."-^Rowland  v.  Walker^ 
18  Ala.  749;  Eckles  &  Brown  v.  Bates,  26  V6.  655;  Phil- 
lips  V.  Kelly,  29  ft.  628 ;  JHolloway  v.  jCotten^  38  *.  629 ; 
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Blackraan  v.  Johnson,  85  ib.  252,  These  declarations  are 
admitted,  to  the  extent  indicated,  on  a  principle  of  neces^ 
sity,  and  as  a  part  of  the  res  gestce^  whether  made  to  a 
physician  or  not,  and  whether  made  by  a  slave  or  a  free 
person.  But  the  principle  does  not  inclode  declarations 
which  do  not  describe  the  feelings  of  the  declarant,  or 
the  symptoms  and  effects  of  his  malady,  but  which  simply 
declare  the  existence  and  past  duration  of  a  disease,  io 
the  (tetectioo  add  proper  denominatiotl  of  which  some 
degree  of  skill  u  necessaryi  The  declarations  of  the 
slave,  ^^that  he  had  the  dropsy,  that  it  was  an  old  disease, 
and  had  b^en  on  him  a  lon|f  tiuie'^,  were  inadmissible! 

[2-3  The  plaintiff's  right  to  recover  the  reasonable 
charges  of  the  physicians  who  attended  upon  the  diseased 
slave,  did  not  depend  upon  the  fact  of  his  having  paid 
them.— Garrett '&;  Hill  v.  Logan,  19  Ala.  844;  Miller 
V.  Oarrett,  85  ib.  96. 

The  judgment  is  reversed,  and  the  cause  remanded. 


BISHOP  vs,  BLAIE. 

[TRBSrASS  QVARS  CLAUSUX   fKSGIT.] 


1.  Error  wUfumi  injurp  in  odmMon  </  4U^  fedundmU  evidence, — The 
admission  of  evi<i#Qoe,^hiob,  tliongh.  ille^  is  simply  redundant 
or  superfluous,  is,  at  most,  error  without  injury. 

2.  JurUdiethn  C(f  probate  court  to  sell  real  eaictte, — The  probate  court 
has  no  Jurisdiction  to  order  the  sale  of  lands,  for  the  purpose  of 
divisfoii  fttAong  a  dMecistti's  hom^Mese  or  devisees,  wh^a  ihm 

vdas<d»nfcllftd»  at  Iha  immoi  lii«  death,  no  title  whntever  te  tbe 

liui4,  either  legal  or  equitable. 
8.   TTAen  action  lies  between  joint  tenaitts, — Where  there  has  been  no 

actual  ouster,  one  joint  tenant  of  land  cannot  maintain  an  action 

of  trespass  againsl  his  covenant. 
4.  Miuhapiid*emcarUAfiigh^Uwif^9  tetM^  acquirea,  l^ 

tlie  marriage^  tba  riglit  to  use  and  c^ooapy,  dmng  coverture,  lands 

belonging  to  the  wife,  whether  her  titlis  be  governed  by  thft 

"  woman's  law**  or  not. 
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ft.  JEttoppel  6y  record,  and  by  acU  en  pait, — A  decree  of  sale  by  the  pro- 
bale  courts  for  the  purpose  of  division  among  heirs  or  devisees, 
does  not  operate  an  estoppel  against  a  party  thereto,  when  the 
proceedings  are  void  for  want  of  jurisdiction  in  the  court ;  nor  is 
the  party  estopped,  at  law,  from  disputing  the  title  of  the  purcha- 
ser, by  the  fact  that  he  stood  by  and  permitted  the  sale  without 
eiijeotion^  afterwards  refused  to  let  the  purohaaer  surrender  his 
purchase,  received  a  part  of  the  purchase-money  in  distribution, 
and  subseqnently  bought  from  the  purchaser  a  right  of  way  over 
the  land. 

6.  Estoppel  against  tenant  from  denying  landlord's  title, — An  order  of  the 
commissioners'  court,  granting  to  the  defendant  a  private  right  of 
wwj  through  the  pluntiff 's  lands,  does  not  estop  the  defenduit, 
when  sued  forihe  commission  of  a  trespass  on  lands  outside  the 
track  of  the  private  road,  from  disputing  the  plaintifif 's  title  to  the 
land. 

Appbal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  Jno.  Gill  Shorter. 

This  action  was  brought  by  Wesley  Bishop,  against 
William  Blair,  and  was  coinmeDeed  in  a  justice's  court. 
On  tbe  trial  in  the  circuit  court,  as  appears  from  the  bill 
•f  €xceptioD6,  it  was  shown  that  the  plaintiii'  and  the 
defendant's  wife  were  children  of  Mrs.  Nancy  Bishop^ 
who  was  the  widow  and  administratrix  of  William  Bishop, 
deceased ;  that  the  land  on  which  the  alleged  trespass  was 
oommitted,  was  entered  by  Mrs.  Bishop,  after  the  death 
of  her  said  husbapd,  in  her  own  name,  but  with  iunds 
belonging  to  the  estate  of  her  said  husband ;  that  it  was 
rffcerwards  sold,  under  an  order  of  the  probate  court,  on 
the  petition  of  said  administratrix,  for  the  purpose  of 
division  among  the  parties  interested  under  the  decedent's 
trill;  that  it  was  bought  at  the  sale  by  the  plaintiff,  who 
afterwards  paid  the  purchase-money,  and  received  a  deed 
from  the  administrator  de  bonis  non  ;  that  the  defendant 
was  present  at  the  sale,  made  no  objection  to  it,  refused 
to  let  the  plaintiff  relinquish  his  bid,  and  afterwards 
received  from  the  administrator  de  bonis  noUj  in  right  of 
his  wife,  a  distributive  share  of  the  purchase-money  paid 
by  the  plaintiff;  that  after  the  plaintiff  had  entered  into 
the  possession  of  the  land  under  his  purchase,  the  defend- 
ant instituted  proceedings  before  the  comnaissionera'  court 
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of  the  coanty,  and  obtaiDed  a  decree  establiBhiog  for  him- 
self a  private  right  of  way  through  the  said  land ;  that 
he  paid  the  damages  assessed  by  the  jury,  and  opened  the 
road;  and  that  he  afterwards  entered  on  the  plaintiff's 
land,  and  cut  up  and  carried  off,  after  being  warned  by 
the  plaintiff  to  desist  from  doing  so,  ^^a  fallen  tijnber  tree 
which  lay  entirely  outside  the  said  road." 

"  The  evidence  above  recited  was  introduced  in  the  fol- 
lowing order:  The  plaintiff  first  proved,  that  Mrs.  JN"ancy 
Bishop  entered  the  land  in  her  own  name,  but  with  funds 
belonging  to  the  estate  of  her  deceased  husband ;  then 
introduced  the  petition  to  the  probate  court,  the  order  of 
sale,  and  the  administrator's  deed  to  the  plainti^  to  prove 
title  to  the  land ;  and  then  the  record  of  the  commis- 
sioners' count,  showing  the  grant  of  a  private  road  to  the 
defendant,  and  the  evidence  tending  to  showthe  acts  of  the 
defendant  in  cutting  up  and  removing  the  tree.  The 
defendant  then  offered  in  evide»ee  the  deposition  of 
Thomas  0.  Glasscock,  the  register  of  the  land-ofiice  at 
Montgomery,  for  the  purpose  of  showing  an  outstaading 
title,  in  connection  with  proof  that  defendant's  wife  was 
one  of  the  children  and  heirs-at-law  of  Mrs.  Nancy  Bishop, 
who  was  shown  by  the  testimony  of  said  Glasscock  to 
have  entered  the  land.  In  rebuttal,  the  plaintiff  read  in 
evidence  the  will  of  William  Bishop,  deceased,  and  a  deed 
of  relinquishment  by  Mrs.  Kancy  Bishof  to  her  children, 
and  proved  the  manner  and  circumstances  of  the  sale  at 
which  he  had  bid  off*  the  land;  and  it  was  admitted,  that 
one  of  the  children  and  heirs  of  Mrs.  Nancy  Bishop  ihea 
was,  and  still  is,  a  minor.  The  plaintiff  then  offered  .to 
prove,  that  Mrs.  Bishop,  executrix,  after  the  death  of  her 
said  husband,  bought  three  negroes  and  some.land,  besides 
the  forty-acre  tract  here  in  controversy,  with  the  funds  of 
said  estate;  that  the  land  was  sold  in  the  same  mannei:, 
and  the  defendant  bid  for  one  of  the  tracts;  that  the 
negroes  were  divided  among  the  heirs,  and  that  the  defend- 
ant, in  right  of  his  wife,  received  one  of  them  on  said 
division.  This  evidence  the  court  excluded,  on  the  defend- 
ant's motion,  as  illegal  and  irrelevant;  to  which  the 
plaintiff'  excepted." 
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The  deposition  of  Glasscock  was  taken  on  interrogato- 
ries and  cross  interrogatories.  He  was  asked  to  state, 
who  entered  at  the  land-office  in  Montgomery  the  tract 
of  land  here  in  controversy,  and  to  whom  a  certificate 
or  patent  was  issued ;  and  to  give  copies  of  all  entries 
in  said  land-office  relating  to  the  same.  To  each  of  these 
questions  the  plaintiff  objected,  when  crossing  the  inter- 
rogatories, on  the  ground  that  they  called  for  secondary 
and  illegal  evidence;  and  he  renewed  his  objections  when 
the  deposition  was  offered  on  the  trial.  The  court  over- 
ruled the  objections,  and  the  plaintiff  excepted. 

"  Upon  the  facts  above  recited,  the  plaintiff  asked  the 
court  to  instruct  the  jury — 

'^  1.  That  if  the  defendant  stood  by,  and  witnessed  the 
sale,  and,  after  the  land  was  bid  off  by  plaintij^  objected 
to  plaintiff's  giving  up  the  land,  and  afterwards  accepted 
a  part  of  the  proceeds  of  sale  in  respect  of  his  wife's 
interest  in  the  land, — then  the  law  presumes  that  the  crier 
who  sold  the  land  was  the  agent  of  the  defendant  in  that 
respect,  and,  in  crying  the  land  at  the  sale,  and  in  knock* 
ing  it  down  to  the  plaintiff,  acted  under  the  defendant's 
authority,  and  the  defendant  was  bound  by  his  act. 

"  2.  That  if  the  administrator,  after  a  sale  effected  as 
supposed  in  the  tbregoing  charge,  with  the  knowledge 
and  consent  of  the  defendant,  made  and  delivered  to  the 
plaintiff  d  deed  to  the  land  on  which  was  the  locus  in  quo; 
and  if  said  deed  was  given  in  good  faith,  and  accepted  as 
passing  title ;  and  if  the  plaintiff,  at  the  time  of  the  tres- 
pass, held  actual  possession  under  said  deed  of  a  part  of 
the  land  therein  mentioned ;  and  if  the  locus  in  quo  was 
on  the  said  land,  and  on  the  same  forty-acre  tract  with 
the  part  so  in  actual  possession,  and  defendant  knew  it 
when  he  committed  the  trespass  complained  of, — then 
plaintiff  may  well  maintain  this  action. 

"  3.  That  if  the  plaintiff  acquired  the  equitable  title  to 
the  locus  in  quo^  by  the  sale,  partition  of  the  proceeds,  and 
other  facts  proved ;  and  if  the  administrator's  said  deed 
covered  the  bcus  in  quo^  and  was  given  and  accepted  in 
good  faith  as  conveying  title;  and  if  the  plaintiff  entered 
under  bona-Jide  color  of  title,  and  the  defendant  knew  of 
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Baid  deed,  and  that  it  covered  the  locus  in  quo;  and  if  the 
plaintifl^  at  the  committing  of  the  tort  in  question,  was 
in  actual  possession  under  said  sale  and  deed  of  a  part  of 
the  land  covered  hj  the  deed ;  and  if  the  locus  in  quo  and 
the  part  so  in  plaintiff's  actual  possession  were  adjacent^ 
and  on  the  same  forty-acre  tract, — ^then  the  plaintiff  had 
such  title  as  enabled  him  to  maintain  trespass ;  and,  If 
he  has  proved  that  defendant,  against  his  remonstrance, 
cut  up,  carried  away,  and  converted  to  his  own  use  the 
body  of  the  fallen  tree,  and  said  fallen  tree  was  not 
obstructing  defendant's  road,  and,  before  falling,  did  not 
stand  in  the  road,  then  plaintiff  must  recover  the  damages 
proved. 

**4.  That  if  they  believed  from  the  evidence  that  Mrs. 
Kancy  Bishop,  the  executrix,  entered  the  laud  with  the 
money  of  her  testator's  estate,  and  took  the  title  to  her- 
self, and  afterwards  released  all  her  estate  and  interest  in 
th«  land  to  the  heirs  of  the  estate ;  and  that  an  application 
was  made  by  her,  as  executrix,  to  sell  said  lands  for  divis- 
ion, as  part  of  her  testator's  estate ;  and  that  the  defendant 
and  the  other  heirs  were  parties  to  said  proceedidgs  in  the 
probate  court,  and  agreed  and  consented  to  said  sale;  and 
that  defendant  was  present  at  the  sale,  consented  thereto, 
reftised  to  let  plaintiff  oft*  from  his  purchase  of  said  land 
at  the  sale,  and  received  his  part  of  the  purchase-money 
tor  said  land, — ^then,  although  the  order  of  sale  was  void 
as  a  judicial  proceeding,  the  title  of  the  defendant  passed 
by  the  sale  to  the  plaintiff*;  and,  if  the  defendant  con- 
verted the  tree  to  his  own  use,  and  not  for  the  purpose  of 
removing  it  as  an  obstruction  to  his  road,  he  was  a  tres* 
passer,  and  liable  to  the  plaintiff. 

"  The  court  refused  each  of  these  charges,  and  instructed 
the  jury,  that  one  of  the  heirs,  being  a  minor,  could  not 
be  estopped  by  the  facts  proved  from  denying  plaintift''s 
title ;  and  that  the  minor  not  being  estopped,  the  defend- 
ant and  his  co-heirs  are  not  estopped." 

The  plaintiff  excepted  to  the  charge  given,  and  to  the 
refusal  of  the  several  charges  asked ;  and  he  now  assigns 
the  same  as  error,  together  with  the  rulings  of  the  court 
on  the  evidence. 
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Jeff.  Buford,  for  appellant. 

PcGH  &  Bullock,  with  S.  F.  Ricb,  contra. 

STONE,  J. — ^We  deem  it  unneceBsary  to  annoance  aay 
opinion  on  tike  various  ralings  of  the  circuit  court,  in 
reference  to  the  deposition  of  Mr.  Glasscock.  The  whole 
parpose  and  effect  of  that  deposition  was  to  prove  a  sin 
gle  fact — namely,  that  Mrs.  Nancy  Bishop  had,  herself, 
and  in  her  own  name,  purchased  from  the  government 
the  land  on  which  the  alleged  trespass  was  oommitted. 
This  fact  had  been  proved  by  the  plaintii^  before  the 
deposition  of  Mr.  Glasscock  was  offered  by  the  defendant. 
The  bill  of  exceptions  states  the  order  in  which  the  evi. 
dence  was  adduced.  The  language  is,  ^^The  plaintift 
finrt  proved  that  Nancy  Bishop  entered  the  land  vrith 
funds  of  the  estate,  and  in  her  own  name."  The  teeti- 
many,  then,  tending,  as  it  did,  only  to  prove  a  &ct  whiefa 
had  been  previously  proved  by  the  plaintiff,  could  not 
have  injured  the  plaintiff.~8bep.  Dig.  668,  §  90.  ^ 

[2.3  The  legal  title  to  the  land  was  first  in  Mrs.  Bishop. 
WiHiam  Biebopy  her  husband  and  the  testator,  had,  at 
the  time  of  his  death,  no  claim  to  the  land,  either  legal 
or  equitable.  It  was  purchased  from  the  govemment  after 
bis  death.  This  being  the  case,  the  probate  court  had  no 
jurisdiction  to  order  its  sale,  under  a  petition  whielrall^^ 
thet  it  was  of  1±ie  estate  of  the  said  William  Bisbop. 
Pettit  V.  Pettit,  82  Ala.  288;  Cothran  v.  McCoy,  88i6.«fi; 
Jdhnson  v.  Collins,  12  ib.  822 ;  McCain  v.  MeCain^ift.  510. 

[8;]  The  title  to  the  land  having  been  in  Mrs.  Bishap, 
it  passed  to  her  betrs-at-law,  either  by  her  deed  copied  in 
the  record,  or  by  descent  on  her  death.  The  plaintiff, 
Wesley  Bishop,  and  Mrs.  Blair,  the  wife,  of  defendant, 
are  two  of  the  children  and  heirs-at-law  of  Mrs.  Naac^ 
Bishop.  They  each  took,  as  joint  tenante,  an  iaterest  in 
the  land  in  controversy.  This  being  the  case,  if  their 
title  remains  as  it  was  at  her  death,  neither  can  maintain 
the  action  of  trespass  against  the  other,  because  there  has 
been  no  actual  ouster. — 1  Chit.  PI.  79. 

[4.]  Mrs.  Blair;  being  joint  tenant  with  her  brother, 
Wesley  Bishop,  it  is  clear,  whether  her  title  be  governed 
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by  the  woman's  law  or  not,  that  her  "husband,  Mr.  Blair^ 
acquired  by  his  marriage  the  right  to  use  and  occupy  her 
lands  during  the  coverture. — Code,  §  1983;  Cheek  v.  Wal" 
drum,  25  Ala.  152;  Neill  v.  Johnson,  11  ib.  615. 

[5.]  It  is  contended  for  appellant,  that  Mr.  Blair  is 
estopped  from  disputing  the  title  of  Wesley  Bishop— Irt, 
by  the  decree  of  sale  in  the  probate  court,  to  the  recoid 
of  which  he  and  his  wife  were  parties ;  2d,  by  standing 
by  and  perbiitting  the  sale,  by  refusing  to  let  Wesley 
Bishop  surrender  his  purchase,  by  receiving  a  part  of  the 
purchase-money  in  distribution,  and  by  paying  Wesley 
Bishop  for  a  right  of  way  over  said  land.  The  authori- 
ties cited  above  show,  that  the  proceedings  of  the  probaite 
court  were  void,  and  hence  there  is  nothing  in  this  first 
objection.  We  will  not  now  decide  whether  the  acts  m 
pais  do  not  amount  to  an  estoppel.  If,  however,  they  do, 
such  estoppel  can  only  be  invoked  in  equity,  and  does  not 
confer  on  Mr.  Bishop  any  higher  legal  title  than  ha  at 
first  owned.-r-See  McPfaersou  v.  Walters,  16  Ala.  714; 
Smith  V.  Mundy,  18  ib.  182;  Hopper  v.  McWhorter,  ib.  229. 

[6.]  W«  need  not  inquire,  whether  the  order  granting 
the  private  road  was  void ;  or,  if  void,  whether  that  faet 
would  clothe  the  landlord  with  the  immunity  with  whieh 
landlords  are  usually  clothed — namely,  the*  right  to  hold 
their  tenants  estopped  from  disputing  the  title  under 
which  they  entered. — Bee  Sadler  v.  Langbam,  84  Ala.  811; 
and  Crommelin  v.  Thiess,  81  Ala.  412.  Such  estoppel,  if 
it  apply,  can  only  be  coextensive  with  the  possession 
received.  In  this  case,  Mr.  Blair  received  only  a  right  of 
way ;  and,  under  the  order  of  the  court  of  county  com- 
missioners, his  possession  was  limited  to  the  mere  y<md 
track,  and  there  only  as  an  easement,  or  right  of  way.  It 
gave  him  no  right  to  anything  outside,  or  to  occupy  the 
land  beyond  the  track  of  the  road.  In  fact,  we  do  not 
understand  the  appellant  as  cpntrovertiBg  tbis  propoeiticm. 
His  right  to  maintain  this  suit  depends  on  his  ability  to 
maintain  the  proposition,  that  Mr.  Blair's  right  of  wiiy 
did  not  confer  on  him  the  right  to  remove  the  timber  tree. 
The  bill  of  exceptions  informs  us,  that  the  trunk  of  the 
tree,  which  was  removed  by  Mr.  Blair,  lay  outmde  of  the 
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road-track.  The  gravamen  of  the  present  action  is  for 
breaking  and  entering  the  plaintiff's  close.  Conceding 
the  validity  of  the  order  under  which  Mr.  Blair  acquired 
the  right  of  way  from  Mr.  Bi^op,  the  argament  is,  that 
the  former,  entering  under  the  latter,  is  estopped  from 
disputing  his  paramount  right.  However  weighty  this 
argament  might  be,  if  the  trespass  complained  of  had 
been  committed  within  the  boundaries  of  the  road-jtrack, 
we  are  satisfied  it  can  exert  no  influence  beyond  those 
boundaries.  The  trespass,  if  one  was  committed,  was  on 
plaintiff's  close,  outside  of  the  road-track.  As  to  this, 
Mr.  Blair  did  not  hold  under  Mr.  Bishop,  and  he  is,  con- 
sequently, not  estopped  from  disputing  his  title. 

The  charges  asked  and  refused  are  in  conflict  with  these 
views,  and  the  court  did  not  err  in  refusing  to  give  them. 
The  affirmative  charge  given  could  not  possibly  affect  the 
plaintiff  prejudicially. 

Judgment  of  the  circuit  court  affirmed. 


STRIPLIK  vs.  WARE. 


[bill  IH  IQITITr  FOft  XEMOTAL  OP   MOTHER   FROM  GUARDIANBBIF  QF  INFANT 

CHILDREN.] 

1.  Moiker's  right,  cuguardiany  to  custocfy  qf  infant  cAi/rfren.— Under  the 
itaiutes  of  this  State,  (Ck)de,  §2  2014-15,)  aa  at  common  law,  ibe 
mother  is  entitled,  on  the  death  of  the  father,  to  the  custody  of 
infant  children  under  fourteen  years  of  age;  but  this  right  is  not 
beyond  the  control  of  courts  of  justice. 

2.  Semoval  of  mother  from  custody  qf  in/ant  children. — ^The  chancery 
court  will  remove  infant  children  from  the  custody  of  their  father 
or  mother,  whenever  it  is  clearly  shown  that  their  morak,  safety  or 
interests  require  tl^  removal;  but  this  jurisdiction  is  one  of 
extreme  delicacy,  and  wiU  only  be  exercised  in  cases  of  gross  mis- 
conduct on  the  part  of  the  parent,  or  inability  from  some  caude  to 
furnish  proper  nurture  and  training  for  the  child :  the  &ct  that  the 
second  husband  of  ^e  mother,  wbo  shares  with  her  the  oareand 
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management  of  her  infant  children,  is  not  a  man  of  unexception- 
able morals,  and  is  addicted  to  profanity,  even  in  the  presence  of 
his  family,  is  not  sufficient  cause  for  the  removal  of  the  children 
from  the  custody  of  the  mother,  against  her  wishes,  when  it  is 
shown  that  they  are  treated  kindly,  are  well  fed,  weU  clothed,  and 
sent  to  school ;  that  no  charge  is  made  for  their  board  or  lodging, 
and  that  they  are  of  such  tender  years  as  to  require  their  mother's 
constant  watchfulness  and  care. 

Appeal  from  the  Circuit  Court  of  Randolph. 
Heard  before  the  Hon,  John  Foster. 

The  bill  in  this  case  was  filed  by  William  M.  Striplin, 
Samuel  A.  Striplin,  and  Qeorgiana  Striplin,  infants  suing 
by  their  next  friend,  against  their  mother,  Mrs.  Secluda 
A.  Ware,  and  her  present  husband,  William  J.  Ware; 
and  sought  to  have  Mrs.  Ware  removed  from  the  guardi- 
anship of  the  persons  and  estates  of  the  complainants, 
and  deprived  of  their  custody  and  control.  Each  of  the 
defendants  answered,  and  denied  all  the  material  allega- 
tions of  the  bill.  On  final  hearing,  on  pleadings  and 
proof,  the  chancellor  dismissed  the  bill,  at  the  costs  of  the 
complainants'  next  friend;  and  his  decree  is  now  assigned 
as  error. 

John  T.  Heflin,  for  appellants. 
Jas.  B.  Martin,  contra. 

R.  W.  WALKER,  J.— Sections  2014  and  2015  of  the 
Code  are  in  the  following  words :  "  §  2014.  When  a  minor 
has  a  father  living,  and  has  an  estate  in  his  own  right,  a 
guardian  must  be  appointed  for  him ;  and  his  father,  if  a 
suitable  and  proper  person,  and  willing  to  give  bend  and 
qualify  as  guardian,  is  entitled  to  a  preference.  No  such 
guardian  can  exercise  any  control  over  the  person  of  his 
ward,  during  the  life  of  the  &ther;  or  during  the  life  of 
the  mother,  if  the  ward  is  a  female,  or  a  male  under  the  age 
of  fourteen  years."  "  §  2016.  Guardians  may  be  appointed 
by  the  last  will  and  testament  of  the  father,  if  the  right 
is  claimed  within  six  months  after  the  will  is  admitted  to 
probate.    Suck  guar^aa  muat  give  bond  with  suretyi  as 
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Other  gflMfduuM  appoiiitMl  io  the  qmuiI  Bio4e|  tottbe 
mother  ie  entitled  k>  th»  euetodj  of  the  pefsoff  of  th^ 
ward,  until  it  ie/oorteen  jeara  of  ege/' 

Ib  the  preeeut  oMe,  the  cbiidre^y  wh^se-anetpcly  is  the 
^ui^eet  of  eoQlMMrey,  eM  itU  iie4er4he«ge  at'  ^prteeq. 
years,  and  their  &tbcHr  ie  4ead.  Itie  eleei^  th^vtfoce^  that 
the  sections  jostqaotad  eooieir  the  rigl^  te  tbecaeto^y  oC 
their  peieose ;a|»oQ. their  nother.  .  This  provieioQ  of  our 
•iatate  is  ia  rhameay  with  the  eoooMia  lew,  whioh  wiaely. 
deektfee  that,  upon  the  death  of  the  flUber,  the  mother 
heoomes  tbe  gaardiaa*  by  aatare  and  oaiiiu^  af  her 
iniiQt  chiiaTea^-r-S  Kent's  Com.  SOS,  tSO;  A  Johas.  Ch.  80$» 
MePheiason on  laf.  66, 72;  ?eople  y.  WUcex»  22 Barb.  184 i 
8  Lead.  Cas^  £^.  26^-4. 

Bat  tbis  right  ^of  tbe  mother,  whether  arieing  andec  tha 
etatote^  or  ander  the  comowHi  laviTy  is  not  so  abeolote  m 
to  be  beyond  the  eeatrol  of  courts  of  joetice.  Tbe  law 
devolves  tbe  custody  of  lafiM^t  dbildrea  upon  their  parents^ 
net  80  meeh  npon  the.froun4  ^f  natnc^  right  in  the  lat- 
tei^  es  becaose  the  interests  o|  the  ehildr€|n,  and  th^  good 
of  the  publi^^  wiU,ae  ageMral  mie,  be  th^eby  promoted. 
It  is  a  &ir  ptesamptiea^  that  so  long  as  ebildreo  are  under 
the  oonti^  of  their  .parents,  thegr  will  be  treMed  with 
aflectiop,  and  ti^Mr  edacatiofi  and  mesate  wiU  be  duly 
cared  for.  When,  how:ever,  tbis  presumption  is  removed^ 
and  the .  morale,  safety,  ot  interests  of  the  ohildiiBO) 
strongly  ca^iaire  their  withdrawal  from  the  custody  of  the 
&ther  or  mother,  the  court  of  ohanasry  (which  ie  the 
general  gaardian  and  protector  of  all  infimls  within  its 
jurisdiction),  will  interfefo,  and  place  the  care  and  custody 
of  them  elsewhere,— 2  Kent,  205,220^7;  2  Story's  £%« 
§1840;  Wellesley  Y.Welle8ley,2Bligh,128-S0;  DeMenne* 
ville  V.  De  MannevUle,  10  Vesey,  jr.  63,  &c*;  8  Lead.  Casea 
Eq.  (edit  186d)  270. 

AlthoUj^  thia  jurisdiction .  is  firmly  established,  and 
seems  indispensable  to  the  morals,  the  good  order,  and 
the  just  protection  of  civilized  society,  it  is  admitted  to 
be  one  of  extreme  delicacy,  and  of  no  inconsidesable 
mnbarrasement  and  reeponsibility,— 2  Story's  Eq.  §  1840« 
So  str<M»g  is  the  presumption^  that  ^^  the  care  which  is 
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pfompted  kf  Mie-|MtfeBtaI  instinct,  and  Msponded  to  by 
filiAlaiflteetldQ,  k  most  Tttloable  of  all";  and  so  great  is 
the  reluctance  of  tlio  aoiirt  to  Bcpsrate  a  ehild  of  tender 
years  from  those  wh0,  aeoording  to  tbe  6vdinary  lavs  of 
human  natnre^  nmst  f^\  the  greatest  «AietiDa  ibr  it,  and 
take  the  d«ep#s*  Intei^ac^  in  ile  we)fafe,-4hat  the  parental 
autbortty  will  not  1>e  iotorfered  with,  0xo«pt  in  ease  of 
gross  miseonduct,  or  ^here,  trma  aoine  «tbw  eaase,  tiw 
parent  wants  eithmr  the  opacity  or  tha  means  for  tbe 
proper  nurture  and  training  of  the  diild.  Where  a  aon- 
te0i  for  the  custody  of  a  ^ild  arises  between  its  ftitheror 
mother  and  a  third  person,  the  superior  claim  of  the 
parent  ought  not,  in  our  opinion,  to  be*4tsturbed,  tinlese 
it  plainly  appears  that  the  interests  of  the  child  require  it 
to  be  set  a«de.-^8ee  2  fi^tory's  £q.  §  1S40;  People  v.  Mer- 
wseio,  26  Wend.  78;  8. 0.,  8  Paige,  47 ;  People  r.  Wilcos, 
32  Barb.  178,  (184);  Ball  v.  Ball,  2- Simons,  85;  8  Lead. 
iOases  Eq.  277.  Whenever  it  ie  shown  that  the  parent  is 
;gailty  of  gross  iU-treatment  or  cruelty  towards  his  infant 
•children,  or  that  bis  conduct  or  domestic  associations  are 
tsnoh  that  the  children  cannot  alisaelate  Inrith  him  without 
;moi«pl  contamination.  It  is  the^dty  of  the  emsri  to  inter* 
fereifer  thoir  protection,  and  to  appoint  a  suitaUe  person 
to  italiecare  of  them  and  auperintend  their  education. 
.2  Slonyla  Eq.  i  1840;  Anonymous,  2  Aisnons,  N.  S.  64. 

Tbe  .evidence  in  this  ease  is  wholly  insatteieat  to  show 
that  title  .motiber  is,  either  physically  or  tDStttalty,  ittoa- 
pable  of  taking  proper  care  of  these  children.    The  main 
grodndon  ^which  the  application  seems  to  be  rested,  is 
tbe  donduot.and  character  of  the  mother's  present  hus- 
band, with  whom  she  is  now  living,  and  who  shares  with 
iher  the  citre  :«nd  management  of  these  children.    It  is 
iplain,  we  think,  that  neia4y  the  whole  of  tbe  testimony 
by  which  it  is^ought  to  establish  those  allegations  of  the 
t^U  which  impesK^h  the  conduct  and  character  of  Wm.  J. 
Ware,  should  berreceived  with  many  graina  of  allowanee. 
Moet  of  the  witneeses  who  testify  to  any  very,  material 
•iscts  in  support  of  these  allegations,  hold  unfriendly 
relations  to  Ware ;  and  it  is  easy  to  see  th«t  their  evidence 
.is  influenced,  to  somaoxtent,  (perhi^s  uncoascioMly,)  by 
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piUl^tocar  MioMMitgr*  Stilly  it  is  obviottB  that  the  mother 
<^  theae  chUdreu  ii  tl^  wife  of  a  zmui  whose  morab  are, 
to  nee  tiie  nildeat  e^qp^reseipBi  tomewbat  exce|>tioaable. 
fie  IB  m«ch  fi^ea  to  profimity;  and  it  ia  a  fiiir  inferenoe 
iioHi  the  evideae%  tiMkt  ha  doee  not  restraia  himeelf»  ia 
thk  reifeot)  in  Uie  preaenoe  of  hie  wife  and  children. 
Some  of  the  teetifiionf  teade  to.  ehow^  (thoogh  it  ia  not, 
in  oar  opinion,  conclneive,)  that  at  one  time  Ware  was 
guilty  of  adnlterona  intercourse  with  slaves.  The  cir- 
cumstances were,  at  least,  so  suspicious  as  to  arouse  the 
jealousy  of  Mrs.  Ware,  and  create  for  a  while  great  domes- 
tic disturbance  between  the  husband  and  wife.  It  is 
shown,  however,  that  if  this  adulterous  intercourse  ever 
in  fact  existed,  it  has  ceased— the  wife  has  become  satis- 
fied that  the  charge  was  untrue— the  domestic  peace  has 
been  restored,  and  the  parties  are  living  together  in  har- 
mony» 

The  testimony  of  those  of  Ware's  neighbors  who  are 
most  intiijiate  with  his  family,  and  visit  his  house  most 
fiaqaeiitiyy  eoovioces  as  that  he  treats  these  children  with 
kaodaeae^  There  is  no  aailaoti  ti^  apprehend,  that,  if  they 
are  permitted  to  remain  where  they  now  are,  they  will  be 
in  danger  of  being  personally  abused.  They  are  well 
fed,  well  clothed,  and  sent  to  school;  and  no  charge  is 
made  for  their  board  or  lodging.  All  the  children  are  of 
lender  jreaca,  and  rtand  in  need  of  that  ever  watchful 
care  which  none  but  a  mother  is  likely  to  bestow,  and  for 
which  it  is  next  to  impossible  to  find  a  substitute.  The 
mother  manifests  a  strong  and  very  natural  solicitude  that 
she  should  not  be  deprived  of  the  control  and  nurture  of 
her  children ;  and  it  is  safd  to  presume,  as  a  general  rule, 
tkat  a  mother  (the  fiither  being  dead)  would  be  more  care- 
fel  of  the  moral,  intellectual  and  phyaloal  well-being  of 
her>ehlklren,  than  any  other  person  in  the  world.  If 
theea  children  ahould  now  be  separated  from  their  mother, 
and  plaeed  under  the  charge  of  9ame  third  person,  it  is 
altc^etber  Kkely  that  they  would  grow  up  comparative 
strangers  to  her,  and  her  maternal  attachment  to  them 
and  their  filial  affi^tion  for  her  would,  as  a  natural  conse- 
quence, lie  matertally  weakened,^^a  result  which  could 
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not  add  to  tbe  happineae  of  either  mother  or  ehiMren. 
While  we  admit  the  probaWlity  that  a  home,  in  some 
respects  more  suitable  thao  the  house  of  thc^  ^ep-fkCher^ 
could  be  provided  for  the  chitdren,  we  concnr  Wfth  the 
chancellor  in  thinking,  that  the  absence  of  a  tnetheKa 
watchfulness  and  love  would  more  than*  coonterbalance 
any  advantages  arising  from  the  change* 

Decree  affirmed. 


SIMMONS  vs.  VAENUM. 

[SUMXART  FROCKEDINO  FOR  CONTRIBUTION  BETITESN  CO-SVSETIES.] 

1.  Amount  of  ncovery  for  eorUribution, — In  a  summary  proceeding  for 
contribution  between  oo-sureties,  (Code,  {  3645,)  a  reeovery  can 
only  be  bad  for  the  defendant'ajiitaol  froportkn  of  the  doht^  •!- 
tbougb  he  may  bare  been  fbUgr  indemnified  by  ibe  pnnci^  $  eoiip 
Bequently,  evidence  of  such  indemnity  is  irrelevant. 

2.  Amendment  of  notice. — A  defendant  in  a  summary  proceeding,  hav- 
ing been  brought  into  court  by  the  service  of  a  legal  notice,  cannot 
object  on  error  to  tbe  allowance  of  an  improper  amendment  of  tbe 
notice,  unless  be  reserved  the  point  by  bill  of  exeeplkms  at  the 
time  of  the  aUowanoe  of  the  amendaeieat. 

Appeal  from  tbe  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Jno.  Giu  SHoansE. 

This  was  a  snmiaaiy  pfoeeeding,  by  notice  and  motioD, 
by  James  Yamum,  agaiast  Holman  F.  Simmons ;  an4 
was  conunenced  in  Oetober,  1866.  The  orqriniti  notiei 
alleged,  that  the  plaintiff  and  one  Felix  Simmons,  as 
sureties  tor  the  defendant,  executed  a  promisa<M7iKite  for 
9800,  payable  to  W.  B.  Baird  or  order;  that  a  judgmmt 
was  afterwards  recovered  on  this  note,  against  the  plMo- 
tiff  alone,  for  the  amount  of  the  note  and  intere^  whack 
judgment  he  had  paid;  aad  claimed  a  recoTeiy  for  tbe 
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fBtm  anuMTDt  so  paid>  with  iotervst  thereoD.  At  the 
llAy  term^  1868,  «a  order  wm  made  m  the  canee,  in  these 
wordat^'Tbe  parlies  csme^  .by  attorney^  and  plaintiff 
amended  hia  aotiee,  so  as  to  proceed  against  defendant  as 
co*8arety."  At  the  trial  term,  in  December,  1868,  as 
appeass  IsooL-the  bill  of  exertions,  when  the  cause  was 
eaUed,  and  the  pkintiiff  had  aanoonoed  himself  ready, 
^*  it  was  suggested  to  the  court,  by  an  attorney  aoting  as 
amicus  curuBy  that  the  defendant  had  had  no  notice  of  the 
motion  then  on  the  docket."  The  plaintiff  thereupon 
read  to  the  court  the  original  notice,  with  the  minute 
entry  of  the  preceding  May  terra,  "  and  proved  to  the 
court,  that  at  said  May  term,  1858,  when  plaintiff  moved 
to  amead  his  motion,  defendant  was  present  in  open 
court,  and  appeared  by  his  attorney,  and  resisted  said 
motion  to  amend;  that  his  objections  were  overruled, 
and  the  plaintiff's  motion  granted,  as  shown  by  the  said 
entry.  The  court  thereupon,  decided,  that,  inasmuch 
as  the  defendant  had  appapred  at  the  last  term,  and  resisted 
the  motion  to  amend,  the  notice  of  the  present  amended 
proceeding  against  him  as  co-surety  was  sufficient;  to 
which  ruling  of  the  court  the  defendant  excepted." 

The  plaintiff  then  introduced  as  a  witness  W.  B.  Baird, 
the  plaintiff  in  the  judgment  paid  by  him,  who  testified 
to  the  amount  and  payrhent  of  the  judgment  by  the  plain- 
tiff and  to  the  fact  that  plaintiff  and  defendant  were 
sureties  for  Felix  Simmons  on  the  note  which  was  the 
foundation  of  the  judgment;  and  was  then  allowed  by 
the  court,  against  the  defendant's  objection,  to  testify  to 
a  conversation  between  himself  and  the  defendant,  sub- 
sequent to  the  rendition  of  said  judgment,  in  which  the 
defendant  admitted  that  he  had  received  full  indemnity 
against  the  debt  from  Felix  Simmons,  and  promised  to 
pay  it  if  witness  would  hold  up  the  execution  against  . 
plaintiff;  to  the  admission  of  which  evidence  the  defend- 
ant reserved  an  exception.  The  court  charged  the  jury, 
^Hhac  if  they  believed  from  the  evidence  that  the  defend- 
ant had  been  indemnified  by  Felix  Simmons  against  the 
debt  on  which  he  and  plaintiff  were  sureties,  and  had 
received  from  said  Felix  Simmons  a  sufScient  amount  to 
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cover  the  whole  of  cmM  debl  Md  kitar«tt,  Oioii  pMtitMP 
would  be  efititkd  to  rae^or  from  delindant  the  ontiM 
amonnt  paid  on  Mid  jodgraoitt^  wMi  iotavest  from  tfao 
time  of  paymoiit."  To  this  elwrgo  the  defl^ndant  aleo 
excepted. 

The  ratings  of  tho  oMtt  to  which,  ••  aJbove  stated; 
exceptions  were  reserved,  are  th#  matters  bow  assigned 
as  error. 

L.  E.  Pabsobs^  |t>r  appellant. 
Jas.  B,  Martin,  cmira. 

A.  J.  WALKEB,  0.  J.— In  a  soramary  proceeding 
by  a  surety,  against  his  co-surety,  under  the  first  sub- 
division of  section  2645  of  the  Code,  a  recovery  for  more 
than  the  defendant's  aliquot  part  of  the  debt,  after  exclud- 
ing the  portion  of  insc^ent  sureties,  can  not  be  had;  and 
evidence  that  the  defendant  was  indemnified,  adduced 
for  the  pnrpose  of  procuring  a  judgment  for  a^  larger 
amount,  is  irrelevant. 

[2.]  Where  a  defendant  has  been  served  with  the  legal 
notice  of  a  proceeding  in  the  circuit  court  against  him,  it 
is  not  necessary  that  be  should  have  notice  of  any  subse- 
quent amendment  of  the  pleadings.  He  is  brought  into 
Court  by  the  service  of  the  notice,  which  commences  thi 
suit,  and  is  bound  afterwards  to  take  notice  of  all  the 
proceedings  in  the  cause.  If  an  improper  amendment  is 
made,  the  injured  party  should  object  at  the  time,  and 
bring  up  the  question  for  revision  by  bill  of  exceptions^ 

Judgment  reversed,  and  cause  remanded. 
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GITILFOBJ)  v^  HECKS. 

\PETITI0R  rOB  BABB4B  0OEP98  tttf  UHALT  OV  F««60N  HKLD  AS  SLAVE.] 

1.  When  appeal  Ues, — Afi  app«a1  doM  not  lie  to  llie  supreme  court, 
irom  the  deoiiloii  of  ftpm^te  jwigeoi»  ft  pMiA^Wtm  Meimai  eofpm,, 

^  Pretumpiim  i»  /«iwf  c/  rw^  ^pmmary  «o««rl.-*In  »  eaa#  whiob  wm| 
tried  before  &  probate  judge  without  the  iuterTention  of  a  jury, 
the  appellate  court  will  presume,  unless  the  contrary  is  affirma- 
tiyely  shown,  that  his  decision  was  justified  by  the  eridenoe. 

3.  Wken  riffht  to  fnedtm,  may  ^  ttisd  en  kabeae  ovrpus^— AUIm>«|^  4 
negro,  or  person  of  cojbor,  if  hAld«0  a  «la?e^  caiviot  test  to  right  to 
freedom  by  petition  for  hcUieae  eorpue;  yet,  when  a  white  person  iA 
held  as  a  dlave»  a  petition  for  hahefu  corpus  may  be  sued  out  in  his 
behalf. 

Appeal  from  the  Probate  Court  of  Henry. 

In  this  case,  Mrg.  Caesy  Ann  nicks  fiM  her  |ietition 
in  the  office  of  the  probate  judge  of  aaid*  eounty,  on  the 
9th  Augasty  1859,  alleging  that  her  daughter.  Patience  L. 
'Hieks,  and  her  gmndMlaaghler,  Caagy  Ano  fl.  IBleks, 
1^6  danghior  of  toid  PfvtWnee  L.  Hibks,  (iMlti  beii)|f 
in&nts^  under  the  age  of  tweBtj*one  yaare,)  ^ere  illegally 
Tegtrained  of  their  liberty^  kvA  htild  as  sAarcs,  by  Jobft 
€kiilford;  and  praying  that  the  «mt  of  h^^keas  eorpm 
might  issue,  to  inquire  into  the  eaiMeof  •o^h  illegal  deten* 
tMMi.  Notiee  of  tliis  application  kaving  been  ven-ed  en 
'^hiilford,  ke  appeared,  aad  iMk  «b  answer,  aUagkig  tiMKi 
he  held  said  Palienoe  L.  and  ker  child  aa  abMraa  'UiMbr  « 
purchase  from  9mm  James  O.  W41aoa«  Ta  ^is  anMTer  tke 
^petitioner  filed  ««an  answer'!,  denying  thai  tiba  aald  Pa- 
tience L.  and  her  child  were  ilavea.  To  tkis  ^' answer'^ 
Gailford  demarred,  ^^  beeaiuia  the  same,  is  oot  a  denial  oC 
the  faets  set  forth  \Xk  his  answet  to  the  writ"  The  pre. 
1>ate  judgf  overruled  the  demurrer,  and  Guilford  excepted 
4)0  his  deeisioQ.  Guilfordalso  moved  to  dismiss  the  whole 
juoceediag y.baoause.the  jMflitkm  afaosmditlHife  lie  Jheld  And 
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claimed  said  Patience  L.  and  her  child  as  slaves,  and 
reserved  an  exception  to  the  overruling  of  his  motion. 

On  the  trial  before  the  probate  j  udge,  as  appears  from  the 
bill  of  exceptions,  the  petitioner  adduced  evidence  showing 
that  said  Patience  L.  Hicks  was  her  child,  was  a  free 
white  person,  and  was  decoyed  from  her  house,  under 
promises  of  marriage,  by  said  James  C.  Wilson ;  while 
the  rospoodept  offered  testimony  tending  to  show  that 
said  PatMne«  waa  a  persoo  of  color  and  a  slave,  and  had 
belonged  to  one  Jones,  in  Florida,  ftom  whom  she  was 
purchased  by  WHson,  "Upon  the  testimony,  it  was 
ordered  by  the  court,  that  Patience  L.  Hicks  and  Cassy 
Ann  8.  Hicks  be  discharged  from  the  service  of  the  said 
iokn  Gotlfoidf  and  restored  to  the  petitioner,  and  that 
John  Onflfbrd  pay  the  eosts ;  to  which  the  said  John  G^nil- 
ford  excepted." 

The  rulings  of  the  probate  judge  to  which,  as  a1x>ve 
stated,  exceptions  were  reserved,  are  now  assigned  as 
error. 

Watm,  J0MC  &  Jaorsw,  for  ai^laot» 
Hamin,  BALDwnr  k  Satev,  conlra. 

BTONB,  J.-^Tbe  trial  of  thia  ease  was  had  before  Geo. 
W.  Williams,  jndge  of  probate  for  Henry  eounty,  and 
not  before  the  probate  eoorl  of  thai  conn  ty.-<}ode,  §§  8710, 
et  $eq.;  Ex  parte  BenM^^  36  Ala.  46*1.  Hence,  the  judg- 
ment of  that  trftmiial  caa  not  be  brought  before  this  court 
for  review,  by  appeal. — Code,  §  8016. 

[2.  J  OoDMdnig^  bowevar,  that  the  case  is  before  us  oo 
a  proper  molioiH  let  us  ioquire  whether  the  applicant  is 
entitled  to  aoy  i«lief.  The  petitioa  avers,  that  Patience 
L.  Hicks  and  her  child  are  free  white  persons*  The  bill 
of  exoeptioiis,  sealed  on  the  trial,  sets  oat  certain  evidence 
as  given  in,  boit  does  not  afltrm  that  it  contains  all  the 
evidence.  The  ju4ge  of  prebate,  after  hearing  the  evi- 
dence, decided,  in  terma  most  emphatic,  that  Patience  L. 
Hicks  and  her  infi^nt  child,  Cassy  Ann,  are  free  white 
persons.  Under  a  well  settled  rale,  we  are  unable  to 
affirm  that  be  decided  iDCMOotly,  in  isb/t.  abaenee  of  in* 
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formatian  that  the  reoord.  eotitsins  all  the  evidence  on 
which  he  prononoced  hie  deekiioD.  On  the  contrary,  we 
are  bound  to  indulge  the  presumption,  that  his  decision 
was  justified  by  the  evideoee — Shep.  Dig.  572,  §  145; 
Stewart  ▼•  Hacrgrove,  28  Ala.  420;  Donnell  v.  Jones,  17  ib. 
069;  Qlaas  ▼.  GJass,  24  ib.  468;  Price  v.  Gillespie,  28  ib. 
279;  Shep.  Dig.  567,  §78;  Sehool  Comm.  v.  Godwin, 
80  ib.  242. 

[3.]  The  parties  who  were  restrained  of  their  liberty 
heiag  white  peraone,  they  could  not,  under  our  law,  be 
fidaves.  Nor  could  any  question  arise  as  to  another's  right 
of  property  in  them,  for  the  obvious  reason^  that  no  per- 
son can  have  property  in  a  white  person.  In  Field  v. 
Walker,  (17  Ala.  80,)  it  was  correctly  asserted,  that  per- 
sons of  color  could  not  try  their  right  to  freedom  on  habecLS 
eorpua.  But  that  principle  has  no  application  to  this  case* 
Nor  does  se<^ion  2049  of  the  Code  make  any  provision 
for  such  a  ease  as  this.  That  section,  by  erroneously 
employing  the  word  slave,  evidently  means  negroy  or  p^aon 
of  color.  These  parties,  if  white  persons^  could  not  possi- 
bly bring  themselves  within  the  provisions  of  that  section. 

Appeal  dismissed. 


YOUNG  vs.  KHOEBREW. 

[asasiTOR's  rill  to  subject  sspabatb  26tate  of  XARRIBD  irOXAN  TO 
PArasiiT  or  coabob  cbbatbd  dubing  coybbture.] 

1.  Qnutructum  of  deed  of  gift  to  trustee,  for  sole  use  and  benefit  of  married 
wman  "  and  heirs  of  her  body*' — A  deed  of  gift,  by  which  slaves  are 
oonyeyed  to  a  trustee,  "for  the  sole  and  separate  use  and  benefit, 
■od  for  the  support  and  maintenance",  of  a  married  woman  "  and 
the  heira  of  her  body,  free  from  and  unoontrolled  by  her  said  hus- 
band, and  to  be  in  no  manner  subject  to  or  liable  for  his  debts/' 
confers  upon  her  the  absolute  and  equitable  interest  in  the  slaves, 
and  gives  her  children  no  estate  whatever,  either  jointly  with 
her,  or  as  remainder-men. 
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Appbal  from  the  Cbaneery  Coort  of  Maeon. 
Heard  before  the  Hon.  Jahbs  B.  OiiAAk. 

The  bill  in  this  case  wae  filed  by  Bdwia  H.  Elnnebreivr, 
on  the  14th  July,  1867,  against  Mrs.  Dorothea  0.  Sledge, 
her  husband,  Edmund  A.  Sledge,  and  her  trusteee,  Boll-* 
ing  Young  and  William  W.  Boss;  and  sought  to  subject 
to  the  satisfaction  of  two  promissory  notes,  executed  to 
the  complainant  by  Mrs.  Sledge,  certain  slavm  held  by 
her  trustees  under  the  deeds  hereinafter  txMtB  particularly 
described.  One  of  the  notes  held  by  the  complainant 
was  dated  the  17th  February,  1855,  and  payable  on  op 
before  the  25th  December  next  after  date;  the  other  wae 
dated  the  28d  February,  1856,  and  payable  on  or  before 
the  25th  December  next  after  date ;  and  the  bill  alleged, 
that  both  of  these  notes  were  executed  by  Mrs.  Bledge, 
during  coverture,  for  debts  contracted  by  her  for  the  sup* 
port  and  maintenance  of  herself  and  children.  Of  the 
slaves  sought  to  be  condemned  by  the  bill,  some  were 
conveyed  by  Bernard  Toung,  the  fother  of  Mrs.  Sledge, 
to  Boiling  Young  as  trustee,  by  deed  of  gift  dated  the 
18th  March,  1841;  and  the  others  were  conveyed  by  said 
Boiling  Young,  to  William  W.  Ross  as  trustee,  by  deed 
of  gift  dated  the  5th  April,  1851;  of  which  two  deeds  the 
following  are  copies : 

"  State  of  Alabama,  1  Know  all  men  by  these  presents, 
Montgomery  county.  J  that  I,  Bernard  Young,  of  the 
county  and  State  aforesaid,  for  and  in  consideration  of  the 
natural  love  and  i^ection  which  I  have  and  bear  for 
and  towards  my  daughter,  Dorothea  C.  Sledge,  wife  of 
Sdmuud  A.  Sledge,  of  the  said  county  wd  State,  and 
also  for  and  in  consideration  of  the  eum  of  one  dollar  to 
me  in  hand  paid  by  Boiling  Young,  of  the  aforesaid  county 
and  State,  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  rec(dpt  whereof  is  hereby  acknowledged, — 
I,  the  said  Bernard  Young,  do  hereby  bargain,  sell  and 
convey  unto  the  said  Boiling  Young,  as  trustee  for  the  said 
Dorothea  C.  Sledge  and  the  heirs  of  her  body,  the  following 
described  slaves,  to-wit", &c.,  (describing  them;)  "to  have 
and  to  hold  the  said  slaves  unto  the  said  Boiling  Young; 
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hk  exeeukxn  and  adnunialTfttora,  fore?^  in  tnis^  ner^er^ 
^eleas,  and  for  the  p^urposee  hereinafter  naxned-^that  is 
to  aay,  that  the  afocesakl  slaves^  a&d  the  fotore  iacreasie 
of  the  feiMie  part  thereof,  dhall  be  held  by  the  said 
BolUng  Yonngv  m  troslee  ae  aforesaid,  £>r  the  sole  and 
i^arate  nee  and  benefit,  and  for  the  support  ai^d  mainte^ 
nance,  of  the  said  Dorothea  C.  Sledge  and  the  heirs  of  her 
body,  free  from  and .  nncontrolled  by  her  said  hnsband, 
Edmniid  A.  Sledge,  and  to  be  in  no  manner  subject  to  or 
Httble  IsNT  the  debts  ai  tiie  said  Edtnnnd  A.  Sledge,  which 
h«<fe  becoi  already,  or  may  be  hereafter  created  by  him ; 
bvt  shall  be  enjoyed  and  held,  as  a  separate  estate  of  the 
said  Dorothea  C.  Sledge  and  the  heirs  of  her  body,  by  and 
through  her  trnstee  aforesaid,  for  her  sole  use  and  benefit, 
and  for  her  separate  support  and  maintenanee,  and  that 
of  the  heirs  of  her  body.  In  testimony  whereof,''  &c. 
^  State  of  Alabama,  "I  ^ow  all  men  by  these  presents^ 
Montgooiery  county.  /  that  I,  Boiling  Young,  of  the 
eoQotj  and  State  aforesaid,  for  and  in  consideratioB  of  the 
natnral  love  and  afibction  whiofa  I  have  and  bear  to  and 
for  my  sister,  Dorothea  C.  Sledge,  wife  <^  Edmund  A. 
Sledge,  and  akto  for  and  in  consideration  of  the  sum  of 
one  dollar  to  nie  in  hand  paid  by  William  W.  Ross,  of 
said  county  an4  State,  at  and  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby 
aekBOwledged,--*-!,  the  said  Boiling  Young,  do  hereby 
give,  bargain,  sell  and  convey  linto  the  said  William  W. 
Boss,  as  trnstee  for  the  said  Dorothea  C.  Sledge  and  the 
heirs  of  her  body,  the  following  described  slaves",  &c. 
(describing  them;)  ^^to  have  and  to  hold  the  said  slaves  to 
tiie  said  William  W.  Boss,  his  executors  and  administra- 
tors, forever ;  in  trust  neverthless,  and  to  and  for  the  pur- 
poeea  hereirafter  named — ^that  is  to  say,  the  said  slaves, 
and  the  fiiture  increaae  of  the  female  part  thereojE^  shall 
be  held  and  possessed  by  the  said  William  W.  Boss,  as 
tniatee  as  afoi^said,  for  the  sole  and  separate  use,  and  for 
the  BQpport  and  maintenanee,  of  the  said  Dorothea  0. 
Sledge  and  the  heirs  of  her  body,  free  from  and  uncon- 
trolled  by  her  said  husband,  Edmund  A.  Sledge,  and  to  be 
in  no  manner  liable  for  or  subject  to  any  debts  which  have 
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been  already,  or  may  be  hereafter  contracted  bj  the  said 
Sdmnnd  A.  Sledge ;  but  shall  be,  and  are  hereby  intended 
to  be,  a  separate  and  distinct  estate  of  the  said  Dorothea 
0.  Sledge  and  the  heirs  of  her  body,  by  and  through  the 
trofttee  aforesaid,  for  her  sole  and  separate  nse,  bene^ 
and  support,  and  that  of  the  heirs  of  her  body.  In  tee-^ 
ttmony  whereof,"  &c. 

Boiling  Young  filed  an  answer,  (which  was  alao  adopted 
by  Mrs.  Sledge,)  in  which  he  admitted  the  execntion  of 
the  notes  held  by  the  oomplainant,  but  denied  that  their 
consideration  was  truly  stated  in  the  bill,  and  averred  that 
Mrs.  Sledge  was  induced  to  sign  them  by  fraudulent  rep- 
resentations on  the  part  of  the  complainant;  admitted  the 
ezecation  of  the  deeds  as  alleged,  but  insisted  that  Mrs. 
Sledge  did  not  take  such  an  interest  in  the  property  aa 
could  be  subjected  to  the  satisfaction  of  the  complain.* 
ant*s  demands ;  and  demurred  |;o  the  bill — Ist,  because 
the  children  of  Mrs.  Siedgo  were  not  made  co-defendants 
with  her;  2d,  because  the  bill  did  not  aver  that  the  profits 
of  the  slaves  amounted  to  more  than  a  support  and  main- 
tenance for  Mrs.  Sledge  and  her  children  ;  8d,  because  the 
bill  showed  on  its  face  that  the  complainant  was  not  enti- 
tled to  the  relief  sought  by  it ;  and,  4th,  for  want  of 
equity.  The  answer  was  prayed  to  be  taken  as  a  cross- 
bill for  discovery  as  to  the  consideration  of  the  notes;  and 
in  his  answer  thereto  the  complainant  reiterated  the  alle- 
gations of  the  bill.  A  decree  pro  confesso  was  entered 
against  Edmund  A.  Sledge,  and  it  appears  that  William 
W.  Ross  was  dead  when  the  bill  was  filed. 

On  final  hearing,  on  bill,  answers,  and  exhibits,  the 
chancellor  overruled  the  demurrers,  and  rendered  a  decree 
for  the  complainant ;  holding  that  Mrs.  Sledge  took  the 
absolute  interest  in  the  property,  and  that  the  notes  were 
a  charge  on  it ;  and  ordering  a  reference  of  the  matters 
of  account  to  the  master,  and  a  sale  of  the  slaves  in  the 
event  that  the  complainant's  debt  was  not  paid  by  a  spe- 
cified day.  The  overruling  of  the  demurrers,  and  the 
final  decree  rendered,  are  now  assigned  as  error. 

Watts,  Judub  &  Jackson,  for  appellants. — 1.  It  is  eon- 
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ceded  that  ^  heirB  of  the  body",  when  used  withoat  qua)!* 
fying,  or  explanatory  words^  import  an  indefinite  fhilore 
of  isdue,  and  are  words  of  limitation ;  bat,  if  there  is  any 
expression  in  the  deed  which  shows  that  they  were  used 
by  the  donor  as  synonymous  with  children  or  grand- 
children, that  intention  will  be  upheld,  and  the  interest 
of  the  children  or  grand-children  protected. — ^Fellows, 
Wadsworth  &  Od.  r.  Tann,  9  Ala.  999;  Woodley  v.  Find- 
lay,  9  ib.  716 ;  Powell  v.  Glenn,  21  ib.  466;  Isbell  v.  Mac- 
lin,  24  ft.  »20.  The  case  of  Standifer  v.  Ewing,  18  ib.  400, 
is  not  in  conflict  with  this  principle,  but  recognizes  it  to 
the  fullest  extent : — there  was  nothing  in  that  case  indica- 
tive of  an  intention  to  use  the  words  in  any  other  than 
tbeir  technical  sense.  The  grammatical  construction  of 
i\ke  deeds  in  this  case  shows,  that  the  donor  intended  the 
fliayes  for  the  support  and  maintenance  of  Dorothea  C. 
Sledge  (then  a  married  woman  with  children)  and  her 
children.  The  slaves  were  to  be  enjoyed  and  held  as  the 
property  of  her  and  her  children,  by  and  through  the 
trustee,  for  the  support  and  maintenance  of  her  and  her 
children.  The  persons  meant  by  "  heirs  of  the  body", 
were  as  much  the  present  objects  of  the  donor's  bounty, 
as  the  daughter  herself:  they  were  to  have  the  same  sort 
of  enjoyment  of  the  property,  the  same  sort  of  support 
and  maintenance,  by  and  through  the  trustee,  and  at  the 
same  time ;  and  the  same  terms  which  give  the  daughter 
an  interest,  enjoyment,  use,  support  and  maintenance,  at 
the  same  time,  and  to  the  same  extent,  give  an  interest, 
enjoyment,  use,  support  and  maintenance  to  the  persons 
designated  as  **  heirs  of  her  body".  The  case  of  Powell 
V.  61«iii,  9Upr4ij  is  strikingly  like  this. — See,  also.  Shep- 
herd V.  Nabors,  6  Ala.  6S1;  Dunn  v.  Bank  of  Mobile, 
2  ib.  162. 

2.  If  the  children  of  Mrs.  Sledge  take  jointly  with  their 
mother  under  the  deed,  and  the  property  is  held  for  the 
joint  support  and  maintenance  of  them  and  their  mother, 
it  cantiot  be  subjected  to  the  payment  of  the  mother's 
debts,  either  at  law  or  in  equity. — Hill  and  Wife  v.  McBae, 
27  Ala.  181,  and  authorities  there  cited. 

8.  If  the  children  of  Mrs.  Sledge  do  not  take  jointly 
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with  their  mother  dariiig  her  life,  they  take  ae  porchi 
under  the  deed  at  her  death ;  in  whieh  events  they  were 
neeeeeaQr  partiee  to  the  bilL 

Vfu.  P.  Chilton,  confra.— 1.  As  a  general  rule,  a  pelr- 
Bon  cannot  hold  a  valuable  beneficial  interest  in  property;, 
which  cannot  be  sabjected,  either  at  law  or  in  eqoity,  to 
the  payment  of  his  debts.-^Bagely  k  Harrison  v,  Bobi&- 
son,  10  Ala*  781*  The  intervention  of  a  trustee  does  not 
protect  the  property,  since  equity  considers  the  eeatet  qw 
trust  as  the  real  owner,  and  the  trustee  as  a  mere  man  of 
straw.— Lamb  v.  Wragg  &  Stewart,  8  Porter,  88. 

2.  The  children  of  Mrs.  Sledge  take  no  interest  nader 
the  deed.  ''  Heirs  of  the  body"  are  a  strictly  technieiil 
expression,  and  are  primarily  regarded  as  w<^s  of  lim- 
itation, not  of  purchase. — ^Lewis  on  Perpetuities,  MS; 
Ewing  V.  Standifer^  18  ib.  400 ;  Machem  v.  Ma^em, 
15  ib.  873;  Lenoir  v.  Rainey,  16  ib.  667;  Parden  v.  Bnrus, 
6  ib.  365;  Doe  v.  Appling^  4  Term  R.  82;  1  Eaat^  220; 
Keyes  on  Chattels,  §  250.  The  deed  contains  no  ezpree* 
eion  qualifying  the  technical  term.  There  is  no  limitfr> 
tion  of  the  use  to  particular  heirs  living  at  any  speetfied 
time — no  period  fixed  short  of  an  indeflaile  fiiil«ce  of 
issue;. and  the  rule  against  perpetuities  is  the  same  in 
equity  as  at  law.  Suppose  Mrs.  Sledge  should  die,  leadag 
only  great-grand  children;  would  they  take  as  parchasevs! 
Or  suppose  she  should  leave  one  child,  ten  grand-ehtidrep, 
and  twenty  great  grand-children ;  would  they  all  take  as 
purchasers  7  and  if  so,  would  they  take  each  aa  equal 
interest  as  tenants  in  common,  per  captta^'ot  pet  stirptst 
The  fact  that  the  children,  though  Uviag  at  tiie  time 
the  deed  was  executed,  are  not  named  in  it,  is  a  stcoDg 
circumstance  to  show  that  the  word  heirs  was  used  in  its 
technical  sense. 

8.  There  is  nothing  in  the  expression,  **  for  her  sappert 
and  maintenance*',  which  can  prevent  a  court  of  equity 
from  selling  the  property.  Such  efieet  has  heen  allowed 
to  the  words,  where  the  property  was  gives  to  the  wilb 
without  other  words  of  exelnsioii  of  the  bnband*s  rights; 
and  not  in  cases  where  the  attempt  was  to  anbject  the 
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wife's  intetest-^Bagely  &  Hftrrisoo  t.  Robinson,  mpra; 
Spear  v«  Walkdey,  10  Ala.  828;  Jasper  ▼.  Howard,  12  ib.6S2. 
The  caae  of  Bill  v.  MeBse,  (27  Ala.  181,)  relied  on  by 
the  appellant's  counsel,  is  rery  nnlike  the  case  at  bar- 
There,  the  trustee  wae  to  retain  the  possession  of  the  prop- 
erty, and  apply  a  portion  of  the  profits  to  the  reasonable 
eopport  of  the  beneficiariee ;  here,  the  property  itself  is 
given. 

B.  W.  WALKER,  J.-— The  estate  created  by  these 
deeds  is  a  trast  estate.  Bat  the  tmst  is  executed,  not 
execntory;  and  in  cases  of  execnted  trusts,  a  court  of 
equity  will  construe  the  limitations  in  the  same  manner 
•a  similar  legal  limitations. — Marquis  of  Cholmondely  t« 
CUdIob,  2  Jae.  k  W.  148;  Wright  v.  Pearson,  1  Eden,  119; 
Jonea  v.  Morgan,  1  Brown's  Oh.  206 ;  Lenoir  t.  Raney, 
15  Ala.  667;  1  White  k  Tudor's  Lead.  C.  Eq.  28.  Accord- 
ingly, a  trust  Ibr  A.  and  the  heirs  of  hie  body  will  give  A. 
ma  equitable  estate-tail,  if  the  subject  be  realty,  or  the 
•bflolute  title  if  it  be  personalty. — ^Williams'  Real  Prop- 
erty, 186.  For  these  words,  <*  heirs  of  his  body",  have 
elways  been  held  words  of  limitation,  and  not  of  pur- 
rtttwe— that  is  to  say,  they  mark  out,  or  measure  the  estate 
of  the  first  taker.  Hence,  a  gift  to  A.  and  the  heirs  of 
liie  body  la  a  gift  to  A«  so  long  as  he  has  such  heira  The 
lieir,  if  he  should  take  any  interest,  must  take  as  heir  by 
deaesnt  ficum  hit  auoeetor;  for  he  is  not  constituted  by 
Abe  woida  of  the  gift  the  purchaser  or  donee  of  any  sepa- 
jato  end  indepeudent  eetate  for  hiraself.'^-^Wilhams'  Real 
P&  Td,  216.  FnurchaUy  in  its  l^gal  aenee^  is  *' possession 
to  which  &  man  eemeth  not  fay  title  of  descent." 

ft  is  pUnn,  ikeni  that  these  deeds  vested  in  Mrs.  Bledge 
tbeabac^ule  eqmtaUe  estate,  unleas  there  is  something  in 
ihB  ecmtext  winch  shows  th«t  the  words  ^  heirs  of  her 
bodyV  aeenqpleyed  by  thedenoie,  are  words  of  purchase, 
•ftd  not  of  limitation.  Fer,  though  primarily  regarded 
M  wovds  of  liaaits*ion,  they  may,  by  the  use  of  other 
expiesskoM  in  tlM  instrument,  be  shown  to  be  words  of 
pnrebaae.  £Nteh  a  departure  from  the  ordinary  construc- 
tiov  of  the  words  wilt  be  ttade  whenerer,  upon  an  exam- 
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ination  of  the  whole  ioBtrument,  it  is  pliain  that  the  donw 
intended  that  the  estate  of  the  first  taker  should  cease 
with  his  life,  and  that  the  property  should  upon  his  death 
veet  in  the  persons  who  should  at  that  4me  answer  the 
description  of  heirs  of  his  body. — Williams  v.  Allen, 
17  Geo.  «2;  Powell  v.  Glenn,  21  Ala.  459, 467;  Jeeson  v. 
Wright,  2  Bligh,  1,  68-57;  2  Wms.  Ex'rs,  926.  As  stated 
by  Lord  Hardwicke,  "  the  reason  why  the  words  *  heij*8 
of  the  body'  create  an  estate^tail  in  the  first  taker,  is  that 
they  include  the  issue  in  inJmUurnJ* — ^Hodgson  v.  Bussey, 
2  Atk.  89.  Of  course,  they  cease  to  have  that  effect, 
when  it  is  made  to  appear  that  they  refer,  not  to  the  issuo 
m  injmiiumnt  but  only  to  such  issue  as  shall  be  living  at  the 
death  of  th^  first  taker. 

The  feature  of  the  deeds  which  is  relied  on  as  showing 
that  Mrs.  Sledge  took  only  a  life-estate,  and  that  th« 
words  "heirs  of  her  body"  were  used  only  as  a  designa- 
tion of  the  persons  who  at  her  death  should  answer  that 
description,  is  the  provision  that  the  slaves  shall  be  held 
<^  for  the  sole  and  separate  use  and  benefit,  and  for  the  sup** 
port  and  maintenance  of  the  said  Dorothea  Sledge  and 
the  heirs  of  her  body;"  and  "to  be  enjoyed  and  held  as  a 
separate  estate  of  the  said  Dorothea  and  the  heirs  of  her 
body,  by  and  through  her  trustee,  for  her  sole  use  and 
benefit,  and  for  her  separate  support  and  matntenaiiee^ 
and  that  of  the  heird  of  her  body."  We  are  unable  to 
perceive  anything  here  which  clearly  indicates  that  ths 
estate  given  by  the  deed  to  Mni.  Sledge  was  to  terminata 
with  her  life;  and  that  a  s^mrate  and  distinct  estatet 
created  by  the  deed,  was  to  vest  in  the  persons  who  at  her 
death  should  fill  the  deseripttDO  of  "heirs  of  her  body/' 
The  entire  property,  the  whole  equitable  estate,  is  given 
by  the  deed ;  and  we  know  of  no  principle  of  conatrac- 
tion,  which  will  autfaoriae  ua  to  eonftne  the  prQfvi8io&  for 
the  support  and  mainienanee  of  the  heirs  of  her  body  to. 
those  only  who  might  be  such  at  her  death.  These  word% 
construed  according  to  their  legitimate  import,  embrae* 
all  the  lineal  descendants  of  Mrs.  Sledge,  through  all 
generations;  and  there  must  be  atroog  evidence  of- an 
intention  to  use  them  simply  as  JkwnfU^  jmsmaru&i^  t^  . 


Digitized  by 


Google 


JANUARY  TERM,  1860. 105 

Young  V.  Kinnebrew. 

justify  a  court  in  assigning  to  them  any  other  than  their 
customary  and  appropriate  meaning. — Jesson  v.  Wright, 
2  Bligh,  1;  HolUfield  v-  Steel,  17  Geo.  285;  Supp.  to  Lewis 
Perp.  79. 

A  much  more  plausible  view  is,  that  these  words  are 
here  used  in  the  sense  of  children;  that  the  gift  in  the  first 
instance  was  directly  to  Mrs.  Sledge  and  her  children, 
and  that  the  children  took  immediately,  as  tenants  in 
common  with  her  of  the  equitable  estate.  But,  in  the 
absence  of  some  more  definite  indication  that  such  was 
the  sense  in  which  the  words  were  employed,  we  cannot 
so  far  wrest  them  from  the  meaning  which  has  for  ages 
been  aflBlxed  to  them,  and  upon  which  as  a  basis  a  rule  of 
property  has  been  established  which  is  in  force  wherever 
the  common  law  prevails.  The  deed  is  by  no  means  inar- 
tificially  drawn,  and  we  cannot  apply,  in  its  construction, 
the  liberal  rules  sometimes  adopted  in  the  case  of  instru- 
ments evidently  prepared  by  an  ignorant  and  unskillful 

.  hand.  Although  the  intention  of  the  donor  must  pre- 
vail, yet,  in  ascertaining  it,  the  words  which  he  uses  are 
to  be  taken  in  their  natural  and  proper  sense ;  which 
implies,  that  technical  words  are  to  be  construed  accord- 
ing to  their  technical  meaning,  unless  a  clear  indication 
is  furnished  by  the  context  that  they  were  used  in  a  dif- 
ferent sense,  And  if  the  same  words  occur  in  difierent 
parts  of  the  same  instrument,  they  must  be  taken  to  have 
been  everywhere  used  in  the  same  sense,  unless  from  the 
context  there  appears  an  intention  to  the  contrary. — Hone 
v.  Vanschaick,  3  Comstock,638;  Thelluson  v.  Woodford, 
4  Vesey,  829;  2  Wms.  Ex>s,  925-6-7. 

Considered  in  the  light  of  these  familiar  rules,  the 
proper  construction  of  this  provision  would  seem^  to  be, 
that  the  support  and  maintenance  which  Mrs.  Sledge  and 
the  "heirs  of  her  body**  were  to  derive  from  the  use  of 
these  negroes,  were  designed  to  be  successive,. not  simul- 
taneous— that  the  use  to  be  enjoyed  liy  the  heirs  of  her 
body  waa  not  to  begin  until  hers  had  terminated;  "for", 
as  Lord  Coke  quaintly  says,  "  the  ancestor  during  his  life 
beareth  in  his  body,  in  judgment  of  law,  all  his  heirs ; 
and  therefore  it  is  truly  said,  that  h(Bres  est  pars  anteces, 
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sorts.'* — 2  Coke's  Litt.  146.  This  is  but  another  form  of 
the  maxim,  *'^nemo  est  kceres  viveniis,*'  And  hence  the 
limitation  to  the  heirs  of  the  body  of  Mrs.  Sledge  could 
not  take  in  preeaenti. 

The  cases  which  .seem  to  afford  the  most  countenance 
to  the  construction  insisted  on  by  the  appellants,  are  Fel- 
lows, Wadsworth  k  Co.  v.  Tann,  (9  Ala.  999,)  and  Powell 
V.  Glenn,  (21  Ala.  458.)  There  are  three  material  cir- 
cumstances which  distinguish  the  first  of  these  cases  from 
this.  The  estate  of  the  first  taker  (Mrs.  Barnett)  was 
expressed  to  bo  **  during  her  natural  life."  The  *•  support 
and  maintenance",' which  the  heirs  were  to  have  out  of 
the  property,  were  to  be  derived  only  while  it  was  under 
the  control  and  management  of  Mrs.  Barnett,  and,  con- 
sxjquently,  terminated  with  her  life.  There  was  an  express 
period  provided  when  the  property  was  to  be  divided, 
namely,  the  death  of  Mrs.  Barnett;  thus  implying  that 
the  words  "  heirs  of  the  body"  referred  to  the  heirs  w^ha 
should  then  be  living. 

In  Powell  V.  Glenn,  s^ipra,  the  question  arose  upo'n  the 
will  of  Robert  Graves.  By  the  4th  and  5th  clauses  of  his 
will,  the  testator  made  separate  bequests  to  his  two  daugh- 
ters and  to  the  heirs  of  their  bodies.  The  6th  clause  wa& 
in  these  words — '*It  is  hereby  declared  more  fully  to  be 
my  intention,  that  the  negroes  willed  and  devised  to  my 
two  daughters,  as  above,  is  for  their  support  and  mainte- 
nance, and  to  the  support  and  maintenance  of  the  heirs 
of  their  bodies  begotten,  or  to  be  begotten ;  and  to  descend 
directly,  after  their  death,  to  the  heirs  of  their  bodies 
begotten.  If  either  of  my  daughters  above  named  should 
■die  without  an  heir  of  their  body  begotten,  then,  and  in 
that  case,  the  property  so  willed  to  them,  or  to  the  one 
that  may  so  die  without  an  heir,  the  property  of  the  one 
•so  deceased  shall  pass  oflT,  and  become  the  property  of  ray 
surviving  daughter  and  of  my  two  sons,  or  their  heirs; 
<iach  one  to  have  a  share  alike  in  tbe^property  so  willed 
to  the  one  so  dying  without  heirs."  The  will  had  been 
previously  before  the  court  in  the  case  of  Williams  v. 
Graves,  (17  Ala.  62 ;)  and  it  was  then  held,  that  the  lim- 
tation  over  in  favor  of  the  surviving  daughter  and  the 
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two  sons  was  valid  as  an  executory  devise.  That  decis- 
ion was  rested  mainly  on  the  ground,  that  where  a  limita- 
tion over,  after  a  dying  without  issue,  is  created  by  the 
word  survivor  or  survivors^  the  courts  will  construe  the 
words  to  mean  issue  living  at  the  death  of  the  first  taker ; 
and  it  is  there  said,  that  to  support  a  limitation  over, 
when  applied  to  personalty,  the  courts  will  lay  hold  of 
slight  circumstances  or  expressions  to  relieve  themselves 
from  the  construction  of  an  indefinite  failure  of  issue. 
17  Ala.  p.  65;  see,  also,  18  Ala.  182. 

We  apprehend,  no  such  rule  prevails  where  there  is  no 
limitation  over,  and  where  the  sole  question  is  whether 
an  apparently  absolute  estate  is,  by  other,  expressions, 
cut  down  to  one  for  life.  In  Powell  v.  Glenn,  supra,  the 
previous  decision  in  Williams  v.  Graves  was  approved 
and  adhered  to.  It  is  true  that,  in  the  opinion  delivered 
by  Chief-Justice  Dargan,  much  stress  was  laid  upon  the 
provision,  that  the  slaves  given  to  the  daughters  should 
be  for  their  support  and  maintenance,  and  for  the  support 
and  maintenance  of  the  heirs  of  their  bodies  begotten,  or  to 
be  begotten.  But  the  argument  derived  from  this  provieiou 
was  employed  merely  as  cumulative  of  the  grounds  on 
which  the  previous  decision  had  been  placed.  The  principle 
which  was  held  to  govern  the  ease,  and  under  the  inflaence 
of  which  the  court  departed  from  the  technical  meaning  of 
the  words,  was,  that  "  heirs  of  the  body"  will  bo  con- 
strued as  words  of  purchase,  and  not  of  limitation,  when- 
ever it  is  apparent  from  the  whole  instrument  that  the 
estate  of  the  first  taker  is  restricted  to  an  estate  for  life. 
and  that  the  property,  as  a  separate  and  distinct  estate, 
is  to  vest  in  the  children  of  the  first  taker  who  may  be 
living  at  his  death. — p.  467.. 

Now,  there  were  several  features  of  the  will  in  that 
case,  which  served  to  indicate  an  intention  to  confine  the 
estate  of  the  first  taker  to  one  for  life.  In  the  first  place, 
there  was  the  limitation  over  to  the  survivors,m  the  event 
of  the  death  of  either  daughter  without  heirs ;  as  to  the 
force  of  which,  see  Williams  v.  Graves,  supra.  Again,  it 
is  clearly  indicated,  (and  in  this  respect  the  provision  is 
materially  different  from  that  found  in  the  present  deed,) 
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that  the  direction  for  "the  support  &nd  maintenance'*  of 
the  heirs  had  reference  only  to  a  period  co-extensive  with 
the  life-time  of  the  first  taker ;  for  it  is  expressly  provided, 
that  the  property  itself  (not  the  mere  right  to  support  and 
maintenance  out  of  it)  is  '*to  descend  directly,  after  their 
death,  to  the  heirs  of  theirbodies;"  terms  which,  of  them- 
selves, show  that  the  testator  supposed  that  the  estate  of 
the  first  taker  would  terminate  with  her  life, — McVay  v. 
Ijams,  27  Ala.  238,  244.  As  the  support  and  mainte- 
nance provided  for  the  heirs  were  to  terminate  with  the 
life  of  the  first  tak^r,  this  was,  as  Chief-Justice  Dargan 
argued,  a  circumstance  strongly  indicating  that  the  testa- 
tor supposed  that  the  children  of  his  daughters  would 
derive  a  benefit  from  the  use  of  the  slaves  even  before  the 
death  of  tlieir  mother.  These  different  provisions,  when 
taken  together,  showed  plainly  that  the  testator  intended 
that  the  estate  of  the  daughter  should  cease  with  her  life, 
and  that  the  property  should  then  vest  in  her  children, 
or,  in  default  of  children  at  the  tim^  of  her  death,  in  the 
surviving  sister  and  two  brothers.  But  neither  of  these 
features,  upon  the  united  effect  of  which  the  court  passed 
in  that  case,  is  to  be  found  in  the  deed  before  us.  There 
is  here  no  limitation  over  in  the  event  of  the  death  of 
Mrs.  Sledge  without  heirs.  The  dotior  does  not  seem  to 
have  anticipated  such  a  contingency  as  the  failure  or  ter- 
mination of  the  estate  giveu  to  his  daughter  and  the  heirs 
of  her  body.  There  is  no  provision  that  the  property 
itself  is  to  descend  directly  after  the  death  of  the  first 
taker  to  the  heirs  of  her  body.  There  is  no  provision  or 
expression  limiting  the  support  and  maintenance  which 
the  heirs  were  to  derive  from  the  use  of  the  property  to 
the  life-time  of  the  first  taker,  and,  therefore,  no  necessary 
implication  that  they  were  to  take  a  benefit  from  such 
use  before  the  death  of  Mrs.  Sledge.  We  think,  that 
neither  of  the  cases  referred  to  is  an  authority  in  sup- 
port of  the  construction  insisted  on  by  the  appellants ; 
and  that,  under  these  deeds,  Mrs,  Sledge  took  the  abso- 
lute equitable  estate  in  the  property. — Ewing  v.  Standi- 
'  fe*^  18  Ala.  400;  16  ib.  873;  5  ib.  678;  26  ib.  693;  22  ib.  433. 
Decree  affirmed. 
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McXElLL'S  ADM'R  vs.  McNEILL'S  CREDITORS. 

I^BILL  IN  KQDITT  BY  ADMINISTRATOR  FOB  SETTLEMENT  OF  INSOLVEKT  ESTATE.] 

1.  Jurisdiction  of  equity  over  settlemeni  of  decedenii*  estates, — In  this  State, 
the  chancery  court  retains  its  original  jurisdiction  over  the  admin- 
btration  of  decedents'  estates,  and  may  be  appealed  to  by  a  proper 
party,  before  the  concurrent  jurisdiction  of  the  probate  court  has 
attached,  without  the  assignment  of  any  special  reason;  but,  to 
authorize  an  executor  or  administrator  to  seek  its  aid  and  in- 
struction, he  must  show  some  special  circumstances,  requiring  or 
justifying  its  interposition. 

2.  Payment  of  debts  by  administrator  of  insolvent  estate. — In  paying  debts, 
not  of  a  preferred  class,  before  the  expiration  of  eighteen  months 
from  the  grant  of  administration,  an  administrator  acts  at  hie  peril: 
if  the  estate  afterwards  proves  to  be  insolvent,  ho  cannot  charge  it 
with  the  amount  so  paid  by  him,  though  he  may  be  substituted  for 
the  creditors  so  paid,  and  receive  the  distributive  share  of  the  as 
sets  to  which  they  would  have  been  entitled ;  and  this  relief  he 
may  obtain  in  the  probate  court,  without  resorting  to  chancery. 

3.  Payment  of  debt  iy  administrator ^  as  surety  of  intestate^  subrogation  of 
surety  to  vendor' 9  lien, — If  the  administrator  of  an  insolvent  estate 
pays  in  full,  with  his  own  individual  funds,  a  note  given  for  the 
purchase-money  of  land  on  which  he  was  bound  as  his  inte.'^tate's 
surety,  he  thereby  becomes  a  creditor  of  the  estate,  and  may 
obtain  his  pro-rata  share  of  the  assets  on  settlement  of  the  ebtate 
before  the  probate  court ;  but  he  cannot  claim  to  be  subrogated, 
in  equity,  to  the  vendor's  lien  on  the  land. 

4.  Purchase  by  mortgagee  at  his  own  sale. — A  i)urchaser  of  land,  having 
executed  to  his  vendor  a  mortgage  to  secure  the  payment  of  the 
purchase-money,  and  having  afterwards  resold  the  land  to  a  third 
person,  who  agreed  that  he  would  discharge  the  unpaid  balance 
due  to  the  vendor,  and  that  the  land  should  remain  bound  b^'  tlie 
mortgage,  is  not  within  the  rule  which  forbids  a  mortgagee  to  pur- 
chase at  his  ow^n  sale,  and  may  become  the  purchaser  at  the  sale 
under  the  mortgage. 

5.  Coldest  between  administrator  and  bailee. — If  tlie  administrator  of  an 
insolvent  estf^  ships  cotton  belonging  to  the  estate  to  a  commis- 
sion-merchant, who  retains  the  proceeds  of  sale,  under  an  alleged 
contract  with  the  intestate  in  his  life-time,  in  payment  of  balance 
duo  on  account  for  advances,  &c.,  the  probate  court  is  fully  compe- 
tent to  grant  to  the  administrator  all  the  relief  to  which  he  may 
be  entitled 
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6.  Satisfaction  of  mortgage  by  administrator, — The  administrator  of  an 
insolvent  estate  has  authority  to  discharge  an  incumbrance  on  pro- 
perty belonging  to  it,  whenever  the  interests  of  the  estate  would 
be  thereby  promoted ;  but,  after  selling,  under  an  order  of  the  pro- 
bate court,  lands  which  were  incumbered  by  a  mortgage  executed 
by  the  intest^ite  in  his  life-time,  he  cannot  pay  the  mortgage  debt 
\n  full  out  of  the  proceeds  of  sale,  and  charge  fhe  estate  with  the 
payment. 

7.  Parties  to  injunction  suit — It  is  improper  to  make  the  probate  judge 
a  defendant  to  a  bill  in  chancery  which  seeks  to  enjoin  the  settle- 
ment of  an  estate  pending  in  hia  court. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

The  l)ill  in  this  case  was  filed,  on  the  29th  January, 
1858,  by.  Andrew  J.  Pool,  as  the  administrator  of  Daniel 
S.  McNfelll,  deceased,  against  the  creditors  and  heirs-at- 
law  of  said  McNeill ;  and  the  probate  judge  of  Dallas 
was  also  joined  as  a  defendant.  The  object  of  the  bill 
was,  to  remove  the  settlement  of  said  McNeiirs  estate  in- 
to the  chancery  court,  aini  to  obtain  equitable  relief  to 
the  administrator  on  the  several  special  grounds  herein- 
after more  particularly  explained.  It  appears  from  the 
allegations  of  the  bill,  that  the  said  McNeill  died,  intest- 
ate, in  Dallas  county,  which  was  the  place  of  his  residence, 
on  the  28th  October,  1853,  leaving  as  his-heii's-at-law  his 
widow  and  several  minor  children  ;  that  letters  of  admin- 
istration, on  his  estate  were  granted  by  the  probtite  court 
of  said  county,  shortly  after  his  death,  to  one  James  D. 
Craig,  who,  after  returning  an  inventory  and  appraisement 
of  the  estate,  resigned  his  office  on  the  9th  December, 
1854,  and  letters  of  administration  de  bonis  non  were  on 
the  same  day  granted  to  the  complainaiit;  that  the  com- 
plainant, as  such  administrator,  reported  said  estate  insolv- 
ent on  the  18th  October,  1854 ;  that  it  was  dul}' declared 
insolvent  by  said  probate  court  on  the  11th  December, 
1854,  and,  on  the  failure  of  the  creditors  to  nominate 
some  other  suitable  person,  the  complainant  was  con- 
tinued in  office  by  the  court  as  administrator  de  bonis  no)}. 
The  other  material  allegations  of  the  bill,  on  which  was 
predicated  a  claim  to  equitable  relief,  may  be  thus  stated: 
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1.  Before  the  report  of  insolvency  was  made,  (which 
was  made  within  twelve  months  after  the  grant  of  admin- 
istration on  the  estate,)  the  complainant,  being  ignorant 
of  the  great  indebtedness  of  th.e  intestate,  and  believing 
in  good  faith  that  the  estate  was  entirely  solvent,  paid 
with  his  own  individual  funds  a  large  liumber  of  claims 
against  the  estate;  and  heclaimedin  his  bill  that,on  account 
of  this  ignorance  and  mistake  as  to  the  facts,  he  should 
"be  permitted  to  retain  in  his  hands  the  full  amount  so 
paid  out  by  him,  with  interest  thereon 'frora  the  time  of 
said  payments  respectively,  and  be  subrogated  to  the 
rights  of  the  said  creditors." 

2.  In  January,  1853,  the  intestate  purchased  from  one' 
Hitchcock  a  house  and  lot  in  Mobile,  at  the  price  of 
^5,700;  paid  a  part  of  the  purchase-money  in  cash,  and 
executed  his  two  notes  for  a  part  of  the  residue,  with  the 
complainant  as  his  surety,  payable  respectively  two  and 
three  years  atter  date.  At  the  time  this  contract  was 
made,  Hitchcock  executed  a  conveyance  of  the  land  to 
the  intestate,  who,  "  at  the  sajue  time,  executed  and  deliv- 
ered to  said  Hitchcock  a  mortgage  on  said  property,  to 
secure  the  payment  of  the  balance  of  the  purchase-money;" 
a  copy  of  which  mortgage,  marked  "Exhibit  C**,  was  an- 
nexed to  the  bill,  and  prayed  to  be  taken  as  a  part  thereof. 
On  the  31st  August,  1854,  the  complainant,  as  adminis- 
trator, filed  his  petition  in  the  probate  court,  praying  an  . 
order  for  the  sale  of  this  house  and  lot,  on  the  ground 
that  such  sale  was  necessary  for  the  payment  of  debts, 
and  that  it  could  not  be  fairly  and  beneficially  divided 
among  the  heirs.  The  court  granted  the  order  of  eale, 
"and  ihe  property  was  accordingly  ottered  for  sale,  under 
said  order,  subject  to  said  mortgage  lien",  on  the  8th 
January,  1855,  and  was  knocked  off  to  said  Hitchcock,  as 
the  highest  bidder,  at  the  price  of  $2,125.  Hitchcock 
having  failed  to  comply  with  the  terms  of  the  sale,  the 
complainant  instituted  an  action  at  law  against  him,  to 
recover  the  amount  of  his  bid;  but  the  suit  was  success- 
fully defended,  and  judgment  for  the  costs  rendered 
against  the  complainant,  on  the  ground  that  the  order  of 
sale  and  the  proceedings  had  under  it  were  void,     Aftei% 
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wards,  (at  what  precise  time  is  nowhere  stated.)  "  the 
law-day  of  said  mortgage  having  passed,  said  Hitchcock 
advertised  said  house  and  lot  for  sale  under  said  mort- 
gage ;  offered  the  same  forsale,  at  public  outcry,  for  cash, 
and  then  and  there  became  himself  the  purchaser,  at  the 
price  of  ?2, 050",— a  sum  alleged  to  be  much  less  than  its 
real  value.  Hitchcock  afterwards  brought  suit  against 
the  complainant,  on  the  notes  given  for  the  purchase- 
nioney  of  the  laud  as  above  stated,  and  recovered  a  judg- 
ment against  him  for  the  balance  due  thereon,  after 
deducting  the  amount  realized  by  the  mortgage  sale;  and 
this  judgment  the  complainant  was  compelled  to  pay  out 
of  his  individual  funds.  In  reference  to  these  transac- 
tions, the  complainant  prayed  that  he  might  be  allowed 
to  redeem  the  house  and  lot,  with  the  funds  in  his  hands 
belonging  to  the  estate;  that  the  property  might  be  re- 
sold, under  the  order  of  the  court;  and  that  he  might  bo 
permitted  to  retain,  out  of  the  proceeds  of  sale,  the  full 
amount  paid  by  him  under  the  judgment,  "iand  be  sub- 
rogated to  the  rights  of  the  creditor^  the  said  vendor*'. 

"  Exhibit  C",  above  referred  to  as  a  mortgage  from  the 
intestate  to  Hitchcock,  is  in  the  following  words: 
"  State  of  Alabama,  1      Whereas,    John  A.  Hitchcock 

Mobile  county.  /hath,  on  the  day  of  the  date  here- 
of, bargained,  sold,  and,  by  warranty  deed  of  himself 
and  wife,  duly  conveyed  to  me,  all  that  certain  house  and 
lot,  located  in  the  city  of  Mobile,  which  was  deeded  to  said 
Hitchcock  by  Samuel  Ferguson,  by  deed  dated  November 
1st,  1850;  (which  deed  is  of  record  in  the  office  of  the 
judge  of  said  county,  in  book  No.  5,  N.  8.,  pages  61-63;) 
upon  which  property  there  is  a  mortgage,  executed  by 
said  Hitchcock  and  wife,  to  said  Ferguson,  to  secure  the 
payment  of  three  promissory  notes,  made  by  said  Hitch- 
cock, for  the  sum  of  §750  each, — the  last  two  of  which 
notes  are  unpaid,  and  one  to  fall  due  on  the  1st  Novem- 
ber, 1853,  and  1854,  with  interest  thereon  respectrvely 
from  the  1st  November,  1850 :  Now,  this  agreement  wit- 
nesseth,  as  part  consideration,  as  purchase-money  by  me 
paid  said  Hitchcock  for  said  house  and  lot,  I  have  agreed, 
and  do  by  this  writing  agree  with  said  Hitchcock,  to 
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allow  said  mortgage  to  remain  as  an  incumbrance  upon 
said  property,  until  such  time  as  the  said  last  two  notes 
shall  be  by  me  paid ;  and  I  do  further  agree  to  pay,  cancel 
and  take  up  said  last  two  notes,  at  or  before  the  maturity 
thereof,  and  to  hold  the  said  Ilite^hcock  harmless  in  regard 
to  the  same.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  20th  January,  1853/* 

"D.  S.  McNeill/' 
8.  At  the  time  of  the  intestate's  death,  he  was  indebted 
to  McDowell,  Withers  &  Co.,  commission-merchants  in 
Mobile,  in  the  sum  of  $16,000,  or  more,  principally  on 
account  of  moneys  advanced  by  them  to  him.  The  com- 
plainant, after  his  appointment  as  administrator,  shipped 
to  said  McDowell,  Withers  &  Co.  eighty  bales  of  cotton 
belonging  to  his  intestate's  estate.  This  cotton  was  sold 
by  said  commission-merchants,  and  netted  over  $8,000; 
which  sum  they  retained,  without  instructions  from  com- 
plainant, in  part  payment  of  the  amount  due  to  them 
from  the  intestate.  After  the  estate  had  been  reported 
and  declared  insolvent,  the  complainant  advised  said  Mc- 
Dowell, Withers  &  Co.  by  letter  of  that  fact,  and  de- 
manded that  they  should  pay  over  to  him  the  proceeds  of 
said  cotton;  but  they  refused  to  do  so,  "and  claimed 
that  they  had  a  specific  lien  on  said  cotton,  under  and  by 
virtue  of  a  contract  made  with  them  by  said  intestate  in 
his  life-time,  by  which  he  gave  them  a  lien  on  his  grow- 
ing crop  for  advances  made  by  them  to  him,  and  under 
which  they  had  made  said  application  of  said  money." 
Being  advised  that  said  CQntract,  if  any  such  was  made, 
was  not  binding  as  against  the  other  creditors  of  the 
estate,  the  complainant  instituted  an  action  at  law  against 
said  McDowell,  Withers  &  Co.,  to  recover  the  proceeds  of 
said  cotton ;  but  the  action  was  successfully  defended,  the 
validity  of  the  contract  and  appropriation  was  sustained 
by  the  court,  and  judgment  for  the  cosl^  was  rendered 
against  the  complainant.  In  reference  to  this  item,  the 
prayer  of  the  bill  was,  "  that  the  said  eighty  bales  of  cot- 
ton, or  the  proceeds  thereof,  as  sold  by  said  McDowell, 
Withers  &  Co.,  may  be  decreed  to  have  been  held  by  them 
under  a  specific  lien  or  contract  with  the  said  D.  S.  McN"eill 
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in  his  life-time,  and  as  forming  a  credit  on  said  account ; 
and  that  complainant  may  not  be  in  any  other  manner 
required  to  account  for  the  s^nie.'* 

4.  On  the  29th  September,  1851,  the  intestate  pur- 
chased from  Mrs.  Elizabeth  A.  Givhan,  executrix  of  the 
last  will  and  testament  of  Thomas  A.  Givhan,  deceased, 
a  large  tract  of  land,  situated  in  Dallas  county ;  received 
from  her  a  conveyance,  and  executed  to  her  his  several 
notes  for  the  purchase-money,  together  with  a  mortgage 
on  the  land  to  secure  their  payment;  and,  at  the-time  of 
his  death,  two  of  these  notes  were  due  and  unpaid.  This 
tract  of  land  was  included  in  the  complainant's  petition, 
and  in  the  order  of  sale  granted  by  the  probate  court,  as 
above  stated ;  and  was  sold,  under  the  order  of  the  probate 
court,  on  the  13th  January,  1855.  Out  of  the  proceeds 
of  this  sale  the  complainant  paid  in  full  the  amount  due 
to  Mrs.  Givhan;  and  he  claimed  in  his  bill  a  credit  for 
the  full  amount  of  this  payment,  on  the  grouwd  that  the 
mortgage  constituted  a  specific  lien  on  the  land,  notwith- 
standing the  insolvency  of  the  estate,  and  that  the  pur- 
chaser at  his  sale  might  have  compelled  him  to  apply  the 
proceeds  of  sale  to  the  satisfaction  of  the  mortgage. 

5.  In  October,  1851,  the  intestate  purchased  a  negro 
from  one  J.  C.  Ilutchinson,  and  executed  his  two  promis- 
sory notes  for  the  amount  of  the  purchase-money,  with 
the  complainant  as  his  surely.  After  the  death  of  the 
intestate,  Ilutchinson  brought  suit  against  the  complain- 
ant on  these  notes,  and  recovered  a  judgment  against 
him  ;  which  judgment  the  complainant  paid,  on  the  4th 

'January,  1855,  after  the  estate  had  been  declared  insolv- 
ent. The  prayer  of  the  bill  in  reference  to  this  item  was, 
that  the  complainant  might  be  subrogated  to  the  rights 
of  Ilutchinson  as  a  creditor  of  the  estate,  and  might 
receive  his  pro-rata  share  of  the  assets. 

6.  On  the  15th  January,  1858,  the  probate  court  allowed, 
as  valid  claims  against  the  estate,  two  judgments  which 
Cook  &  Johnson  had  recovered  against  the  complainant 
as  administrator,  and  which  were  founded  on  debts  con- 
tracted by  the  intestate  in  his  life-time.  The  justness  of 
these  claims  was  denied  by  the  complainant,  and  their 
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payment  resisted ;  and  he  also  objected  to  their  allowance 
by  the  probate  court,  because  they  had  not  been  filed  as 
claims  against  the  estate  within  nine  months  after  the 
declaration  of  insolvency,  and  reserved  a  bill  of  excep- 
tions to  the  ruling  of  that  court  in  allowing  them.  Before 
the  allowance  of  these  two  claims,  the  probate  court  had 
declared  a  dividend  of  forty  per  cent,  in  favor  of  the 
creditors  of  the  estate,  and  the  complainant  had  paid  thorn 
that  amount;  and  if  these  two  claims  were  now  allowed, 
it  would  be  necessary  to  reduce  this  dividend,  and  to 
require  re-payment  from  the  other  creditors.  The  com- 
plainant therefore  asked  the  court  to  instruct  him  whether 
he  should  take  an  appeal  from  the  probate  to  the  supreme 
court,  and  prayed  that  the  assets  of  the  estate  might  be 
marshaled  under  the  directions  of  the  chancellor. 

A  demurrer  to  the  bill,  for  want  of  equity,  was  inter- 
posed by  several  of  the  creditors,  and  was  sustained  by 
the  chancellor;  and  his  decree,  dismissing  the  bill  on  that 
ground,  is  now  assigned  as  error. 

J.  R.  John,  for  appellant. 
Byrd  &  Morgan,  contra. 

A.  J.  WALKER,  C.  J.— The  first  argument  in  favor 
of  the  equity  of  the  complainant's  bill  is,  that  it  is  the 
privilege  of  an  administrator,  at  any  time  before  the  con- 
current jurisdiction  of  the  probate  court  is  put  in  opera-^ 
tion,  to  seek  from  the  chancery  court  instruction  in  the 
duties  of  his  trust,  and  to  make  a  settlement  under  the 
orders  and  decrees  of  that  tribunal.  Under  our  system, 
the  chancery  court  retains  its  original  jurisdiction  over 
the  subject  of  administrations ;  and  it  may  be  appealed  to 
by  a  proper  party,  without  the  assignment  of  any  special 
reason,  until  the  concurrent  jurisdiction  of  the  probate 
court  has  attached. — Gould  v.  Hays,  19  Ala.  460;  Ilorton 
v.  Moseley,  17  ib.  794 ;  Wilson  v.  Crook,  ib.  59 ;  Pearson 
V.  Darrington,  18  ib.  850;  Dement  v.  Boggess,  13  ib.  143; 
Blakey  v.  Blakey,  9  ib.  391;  Ilunley  v.  Uunley,  15  ib.  98; 
Waldrou,  Isley  &  Co.  v.  Simmons,  28  ib.  629;  1  Story's 
Eq.  Ju.  §§  543-44-45 ;  Cherry  k  Bell  v.  Belcher,  5  St- 
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&  P.  133;  Gayle  v.  Singleton,  1  St.  566.  There  is  authority 
which  may  be  construed  as  favoring  the  proposition,  that 
an  administrator  may,  as  a  matter  of  course,  ask  the  aid 
of  the  chancery  court  in  the  execution  and  settlement  of 
his  trust. — Buccle  v.  Alteo,  2  Vern.  37;  Matthews  v.  New- 
bj%  1  Ver.  133;  Howard  v.  Howard,  ib.  13i;  Mitford's  Eq. 
PI.  (top  page)  155-56.  But  that  doctrine  was  found  objec- 
tionable, because  it  enabled  an  administrator  to  delay  the 
payment  of  just  dues,  and  for  other  reasons;  and  it  seems 
to  have  given  place  to  the  more  just  and  reasonable  doc- 
trine, that  an  administrator  or  executor  may  go  into 
chancery,  "when  he  finds  the  affairs  of  his  intestate  or  tes- 
tator so  much  involved,  that  he  can  not  safely  administer 
the  estate,  except  under  the  direction  of  a  court  of  equity*'; 
and  that  the  court  ought  only  "to  interfere  in  behalf  of 
an  executor  or  administrator  under  special  circumstances, 
where  injustice  to  himself,  or  injury  to  the  estate,  may 
otherwise  arise.*' — Morrice  v.  Bank  of  England,  Cas. 
temp.  Talb.  217-224;  Brown  v.  McDonald,  1  Hill's  Ch. 
(S.  C.)  300;  1  Story's  Eq.  Ju.  §544;  Toller  on  Ex.  455, 
book  3,  chap.  10,  §  2 ;  2  Lomax  on  Ex.  (marg.  page)  388, 
(top)  623;  2  Will,  on  Ex.  1624,  note  g;  Willard's  Eq. 
Ju.  560.  Such  seems  to  have  been  the  view  of  the  law 
taken  by  this  court  when  it  decided  the  cases  of  Trotter 
V.  Blocker,  (6  Port.  269,)  and  Sellers  v.  Sellers,  at  the  last 
terra.  The  equity  of  the  complainant's  bill,  therefore, 
can  not  stand  upon  his  right  to  come  into  equity,  as  a 
matter  of  course,  for  its  aid  and  instruction,  and  we  must 
inquire  whether  such  special  circumstances  are  averred  as 
will  give  jurisdiction. 

[2.]  One  of  the  special  circumstances,  upon  which  the 
complainant  argues  that  the  jurisdiction  of  the  court  may 
be  predicated,  is,  that  he,  being  misled  by  the  magnitude 
of  the  estate,  and  his  ignorance  of  the  extent  of  his  intest- 
ate's indebtedness,  and  not  suspecting  the  insolvency  of 
the  estate,  within  eighteen  months  from  the  commence- 
ment of  his  administration,  paid  the  full  amounts  of  sundry 
debts  with  his  own  individual  funds.     Under  our  law,  all 
claims  against  an   estate,   with  a  few  exceptions,   are 
required  to  be  presented  within  eighteen  months;  tlio 
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executor  or  administrator  is  prohibited  from  giving,  before 
the  expiration  of  eighteen  months,  "a  preference  in  the 
payment  of  any  debt  over  others  of  the  same  class";  and 
he  is  protected  against  the  rendition  of  judgments  against 
him,  until  after  tjie  expiration  of  eighteen  months. — Code, 
§$  1883,  1742,  1917.    The  representative  of  an  estate  is 
thus  favored  with  the  means  of  ascertaining  with  suffi- 
cient certainty,  in  most  cases,  the  condition  of  the  estate, 
and  relieved  from  the  necessity  of  paying  any  debts,  and 
prohibited  from  giving  any  preference  among  debts  of 
the  same  class,  within  eighteen  months.    It  follows,  that 
if  an  administrator,  within  the  eighteen  months,  pays  in 
fall  a  debt  not  within  a  preferred  class,  the  estate  being 
insolvent,  he  gives  a  preference  in  violation  of  law,  and 
does  so  by  making  payment  at  a  time  when  the  law  does 
not  require  it.     The  making  of  payment  at  such  time, 
involves  a  hazard  voluntarily  assumed;  and  if  loss  results, 
he  must  sustain  it,  and  can  not  distribute  it  among  credit- 
ors of  the  estate,  by  obtaining  an  allowance  to  himself 
of  the  full  amount  of  the  claims  ero  paid.     The  complain- 
ant is,  therefore,  not  entitled  to  charge  against  the  estate 
now,  when  it  has  been  declared  insolvent,  the  full  amount 
of  the  claims  .  discharged  by  him  with  his  own  funds 
during  the  eighteen  months,  and  before  the  insolvency  of 
the  estate  was  discovered.     His  only  right,  as  against  the 
estate,  is  to  stand  substituted  for  the  creditors  whose 
claims  he  has  discharged,  as  a  claimant  against  the  in- 
solvent estate,  and  to  take  the  same  distributive  share  to 
which  those  creditors  would  have  been  entitled. — Wat- 
kins  V.  Dorsett,  1  Bland,  530;  Collinson  v.  Owens,  6  G. 
k  J.  4;  Smith  v.  Hoskins,  7  J.  J.  Marsh.  602 ;  Hearin  v. 
Savage,  16  Ala.  286-294. 

We  perceive  no  reason  why  this  substitution  could  not 
be  as  well  recognized  in  the  probate  court,  as  in  the  chan- 
cery court.  By  the  payment  of  the  debts,  the  adminis- 
trator became,  in  effect,  the  assignee  of  the  debts  he  has 
paid  ;  and  the  probate  court  may  take  cognizance  of  his 
rights  as  such,  and  give  effect  to  them  by  making  the 
proper  allowance  upon  his  settlement.— Graham  v.  Aber- 
crombie,  8  Ala.  &&2,    As  the  pirobate  court  is  clothed  with 
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the  power  requisite  to  afford  the  complainant  all  the  relief 
to  which  he  is  entitled  in  consequence  of  the  payment  of 
claims  against  the  estate,  the  fact  of  such  payment  is  not 
a  special  circumstance  upon  which  the  jurisdiction  of  the 
chancery  court  can  be  predicated.  And  it  is  just  and 
right  that  it  should  not  be ;  for,  if  it  were,  the  careless- 
ness and  recklessness  of  an  administrator  would  be  a 
reason  for  subjecting  the  creditors  to  the  delay  and  expense 
of  a  chancery  suit,  instead  of  the  cheap  and  expeditious 
proceeding  in  the  probate  court. 

[3.]  The  bill  is  totally  without  equity  as  an  application 
to  redeem,  or  for  authority  to  redeem,  the  land  alleged  to 
have  been  sold  under  Hitchcock's  mortgage,  because  more 
than  two  years  had  elapsed  before  the  filing  of  the  bill, 
or  the  making  of  any  application  to  redeem. — Code,  §  2116. 
The  payment  by  the  complainant,  as  the  surety  of  his 
intestate,  of  a  part  of  the  purchase-money  of  the  land 
bought  from  Hitchcock,  affords  no  reason  for  equitable 
interposition.  By  such  payment,  the  complainant  became 
a  creditor  of  the  estate,  and  is  entitled  to  his  pro-rata 
share  with  other  creditors,  which  the  probate  court  is  fully 
competent  to  allow.  Nor  has  the  complainant  any  right 
of  substitution  to  a  lien  of  Hitchcock  as  vendor,  who  con- 
veyed the  land,  for  a  part  of  the  purchase*money  paid  by 
him  as  his  intestate^s  surety. — Foster  v.  Trustees  of  Athe- 
nsBura,  8  Ala.  802. 

[4.]  The  bill  also  fails  to  make  out  a  case  for  equitable 
jurisdiction  upon  the  ground,  that  Hitchcock  was  a  mort- 
gagee of  the  land  bought  from  him,  and  sold  the  land 
under  his  mortgage,  and  bought  at  his  own  sale.  "Ex- 
hibit C",  which  is  made  a  part  of  the  complainant's  bill, 
and  is  referred  to  as  containing  a  copy  of  the  mortgage 
under  which  the  land  was  sold,  shows  that  the  mortgage 
upon  the  land  was  not  given  to  Hitchcock,  but  was  given 
by  Hitchcock  to  one  Ferguson,  to  secure  the  payment  of 
the  purchase-money  due  by  the  former  to  the  latter;  and 
that,  upon  the  subsequent  purchase  by  the  complainant's 
intestate  from  Hitchcock,  there  was  an  agreement  that 
the  complainant's  intestate  should  discharge  the  unpaid 
purchase-money  da©  by  Hitchcock  to  his  vendor,  and  that 
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tlie  land  should  remain  bound  ty  the  mortgage.  Hitch- 
cock, therefore,  was  not  a  mortgagee  of  the  land,  and 
could  not  have  been  a  purchaser  at  a  sale  made  by  himself 
as  mortgagee. 

[5.]  If  McDowell,- Withers  &  Co.  had  a  lien  upon  eighty 
bales  of  cotton,  which  they  rightfully  asserted  by  retain- 
ing the  proceeds  of  the  sale,  it  does  not  justify  the  com- 
plainant's resort  to  the  chancery  court.  It  is  as  competent 
for  the  probate  court,  as  it  is  for  the  chancery  court,  to 
relieve  him  from  the  charge  for  the  eighty  bales  of  cotton, 
or  their  value,  if  he  is  entitled  to  such  relief. 

[6.]  When  it  would  promote  the  interest  of  an  insolvent 
estate,  the  administrator  has  authority  to  discharge  in- 
cumbrances upon  the  property  of  the  estate.  But  he 
certainly  can  not  charge  the  estate  with  removing  an 
incumbrance,  after  the  property  so  incumbered  has  been 
sold,  when  there  is  no  liability  upon  him  on  account  of 
the  defective  title,  and  when  the  estate  is  not  interested 
in  the  removal  of  the  incumbrance.  The  complainant, 
as  administrator,  sold,  under  an  order  of  court,  lands 
which  were  incumbered  with  a  mortgage  in  favor  of  Mrs. 
Givhan.  After  this  sale  was  made,  he  discharged  in  full 
the  debts  secured  by  the  mortgage;  and  he  now  claims 
to  have  been  justified  in  doing  so,  because  there  was  a 
mortgage  lien  upon  the  land  for  the  debts.  When  the 
sale  was  made  under  the  order  of  court,  nothing  was  sold 
save  the  interest  of  the  estate,  which  was  the  equity  of 
redemption  in  the  land,  or  the  land  incumbered  by  the 
mortgage;  and  the  maxim,  caveat  emptor,  applied  to  the 
purchaser* — Duval^s  Heirs  v.  McLoskey,  10  Ala.  636; 
Doe  V.  McLoskey,  1  ib,  708;  Perkins  v.  Winter,  7  ib.  855; 
Vaughn  V.  Holmes,  22  ib.  593.  After  the  sale  was  made, 
the  equity  of  redemption  was  vested  in  the  purchaser, 
and  the  complainant  was  under  no  legal  obligation  to 
remove  the  incumbrance.  In  paying  the  entire  debt 
secured  by  the  mortgage  upon  the  land,  the  complainant 
has  acted  without  any  legal  authority,  and  is  entitled  to 
no  relief  as  against  the  insolvent  estate,  or  its  creditors, 
on  account  of  the  fact  that  the  debt  was  secured  by  a 
mortgage  on  the  land. 
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Upon  principles  heretofore  announced,  the  complainant 
must  come  in  as  a  creditor  of  the  insolvent  estate  in  the 
probate  court,  for  the  money  paid  by  him,  as  the  surety 
of  his  intestate,  to  Hutchinson. 

[7.]  It  was  manifestly  improper  to  make  the  judge  of 
the  probate  court  a  defendant,  and  we  concur  in  and 
adopt  the  language  of  the  chancellor  disapproving  it. 

The  bill  contains  no  equity,  and  the  decree  of  the  court 
below  is  affirmed. 


CLEMEXT  vs.  CURETON. 
[acion  for  breach  oic  warranty  of  soundness  of  slave.] 

1.  Objection  to  responsiveness  of  answer.-^An  objection  to  a  part  of  a 
^  deposition,  on  the  ground  that  it  is  not  responsive  to  any  interrog- 
atory, cannot  be  made  for  the  first  time  during  the  trial. 

2.  To  what  witness  mat/  tent  if y. — A  witness  cannot  bo  asked  to  state 
why  another  person  did  a  particular  act. 

3.  Error  without  injury  in  allowing  illegal  question  to  w4<7««*.— The  appel- 
late court  will  not  inquire  into  the  legality  of  a  question  pro- 
pounded to  a  witness,  when  the  answer  thereto  elicited  no  illegal 
evidence. 

4.  Difference  between  sale  and  exchange^  and  construction  of  statute  ( Code^ 
{{  399-400)  forbidding  sale  of  slave  by  unlicensed  negro-trader. — ^Tho 
charges  of  the  court  to  the  jury  in  this  case,  relative  to  the  dif. 
ference  between  a  sale  and  an  exchange,  and  as  to  the  oonstruction. 
of  the  statute  (Code,  {}  399-400)  forbidding  the  sale  of  a  slave  by 
an  unlicensed  negro-trader,  held,  on  the  authority  of  Williamson  v. 
Berry,  (8  How.  U.  S.  R.  544,)  to  contain  no  error  prejudicial  to  the 
appellant. 

Appeal  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  Wm,  8.  Mudd. 

This  action  was  brought  by  John  T.  Cureton,  agaiQet 
Elizabeth  W.  Clement,  to  recover  damagea  for  a  breaeH 
of  warranty  of  the  soundness  of  a  slave,  a  aagro  zaaix 
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nftmedBorrell.  Thed^leiidaat  pl^dad^the  geporal  i^sue, 
with  leave  to  give  in  evidence  any  special  matter  of 
defease;  >iid  ako  ^wo  special  pleas^  each  averriug,  iu 
substaQce)  that  the  ooasideration  of  the  sale  qf  the  slave 
Barrelly  hj  the  defeudaot  to  Jthe  plaioti^  was.  the  sale  of 
another  slave,  Louisa  by  name,  by  the  plaintiff  to  the 
de£wdant;  that  the  plaiatift  was  at  that  time  a  n^ro- 
trader,  and  had  not  procured  a  license  as  re<ittired  by  the 
statute ;  and  that  the  sale  was  consequently  void.  The 
court  overruled  a  demurrer  to  th.ese  special  pleas,  and 
issue  was  then  joined  upon  them. 

The  material  .question  in  the  case  was,.whether  the  con- 
tract between  the  parties  was  a  sale  or  an  exchange  of 
slavee;  the  plaintiff  contending  that  it  was  an  exchange, 
and  the  defendant  that  it  was  a  sale*    The  opinion  of  this 
court  renders  it  unnecessary  to  give  a  detailed  statement 
of  the  evidence.     On  the  trial,  as  the  bill  of  exceptions 
states,  the  defendant  read  in  evidence  the  deposition  of 
H.  B.  McLain,  who  was  the  overseer,  of  his  negroes  at 
the  time  of  the  contract  between  him  and,  the  plaintiff, 
and  who^e  deposition  waa  taken  on  interrogatories  and 
cross  interrogatories.    The  7th  dirept  interrogatory  to 
this  witness,  and  his  answer  thereto,  were  in  the  follow- 
ing words :  Qu.  ''  Do  you»  qr  not,. know  whether  the  said 
boy  Burreli,  Qn  or  about  the  time  of  the  sale  or  exchange 
between  the  plaintiff  and  defendant,  was  sick  or  complain- 
ing in  any  way  ?  and  if  he  was  sick,  or  had  complained 
iu  any  manner,  wpuld  you  not  have  kno\>n  or  heard  of 
it?"    Ans.  "I  certainly  would  have  known  or  heard  of 
ity  if  he  had  been  sick  or  complaining.    J?y  my  orders^ 
when  a  negro  got  sick  on  the  placCy  he  had  to  come  to  me  imme" 
diaiel^  tf  1  teas  about  the  place;  and  if  Burreli  was  or  had 
been  sick  at  ihe,  time  of  mid  exchange^  I  never  heard  ofit^  and 
he  never  made  any  complamt  to  me.'*   The  plaintiff's  counsel 
objected  to  the  italicized  portion  of  this  answer  '^  during 
the  reading  of  the  deposition",  and  moved  to  exclude 
or  strike  it  out;  the  court  sustained  the  objection,  and 
the  defendant  excepted. 

The  plaintiff  introduced  a  witness  named  Charles,  and, 
daring  his  examination,  asked  him,  <'why  Ouretou  sold 
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or  traded  Louisa  to  the  defendant."  Th^  d^ffendant 
objected  to  this  question,  "as  irrelevant,' illegal,  and  ina- 
proper*',  and  reserved  an  exception  to  the  overruling  of 
his  objection.  The  witness  answered,  "  that  it  was  to 
realize  the  money  to  pay  him  for  the  negro  of  bis  which 
Careton  had  exchanged  for  Louisa.*' 

*♦  The  defendant  introduced  one  Watson  as  a  witnese, 
who  testified,  that  he  acted  as  the  agent  of  the  defendant, 
in  part,  in  making  the  trAde  for  the  girl  Louisa ;  that  on 
the  21st  May,  1866,  he  met  or  saw  the  plaintiff  and  Charles 
in  Eutaw,  and  remarked  to  one  or  both  of  them,  that  the 
defer  dan  t  wanted  to  trade  oft  or  swap  the  boy  Barrell 
for  another  negro;  that  tlie  parties  nfiet  at  Ms  howse 
the  next  day,  and  agreed  on  the  terms  of  the  contract, 
and  then  went  back  to  the  defendant's  to  conclude  the 
trade,  by  giving  bills  of  sale,  and  making  a  delivery 
of  the  respective  slaves;  that  he  did  not  accompany  them, 
and  was  not  present  when  the  trade  was  consummated. 
On  cross-examination  of  said  witness,  plaintiff's  counsel 
asked  him,  whether  the  said  contract  between  plaintiff 
and  defendant  was  a  sale  or  an  exchange  of  the  negroes; 
and  the  witness  answered  the  questioti,  by  restating  sub* 
stantially  what  is  above  related.  To  this  questic^n  and 
answer,  each,  the  defendant  objected,  and  reserved  an 
exception  to  the  overruling  of  his  objections.**       / 

**The  court  thereupon  charged  the  jury  as  follows: 

*'  1.  That  [if]  there  was  proof  tending  to  show  that  the 
slave  Burrell  died  of  dysenteric  typhoid  fever,  and  that 
he  had  said  fever^,  or  the  seeds  of  said  disease,  lurking  in 
his  system  at  the  time  of  the  execution  of  the  paper  pur* 
porting  to  be  a  bill  of  sale  from  the  defendant  to  the 
plaintiff,  thifl  would  be  stich  an  unsoundness  as  was  cov- 
ered by  the  warranty  contained  in  sard  bill  of  sale. 

*'  2.  That  a  negro-trader  was  a  person  who  engaged  in 
i:he  traffic  of  slaves  as  a  business  or  employment,  but  that 
it  was  not  necessary  that  this  shotild  be  his  chief  or  only 
employment;  and  therefore,  if  they  should  believe  from 
the  evidence  that  the  plaintiff,  whilst  in  the  employment 
of  the  said  Charles,  merely  sold  one  negro  for  him,  in  his 
-absence,  a&d  exchanged  another  for  the  slave  Louisa,  and 
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afterwards  purchased  said  Louisa  from  said  Charles,  as 
stated  by  said  Charles,  and  then  brought  said  Louisa  to 
Qreene  county,  and  traded  her  off  to  the  defendant,  under 
the  circumstances, '  and  for  the  purposes  testified  to  by 
said  Charles, — this  would  not  necessarily  constitnte  the 
plaintiff  a  negro-trader,  but  the  jury  should  look  to  these 
facts,  in  connection  with  the  other  facts  in  the  case,  as 
circunistances  from  which  to  determine  whether  or  not 
the  plaintiff  was  a  negro-trader,  within  the  meaning  of 
the  law  as .  defined  by  the  court. 

**3.  That  although  they  might  believe  from  the  evi- 
dence  that  the  plaintiff  was  a  negro-trader  at  the  time  of 
the  trade  between  himself  and  the  defendant,  the  law  did 
not  prohibit  him  from  swapping  or  exchanging  the  girl 
Louisa  for  the  boy  Burrell ;  and  that  if  they  believed 
from  the  evidence  that  the  plaintiff  fixed  the  price  of  his 
slaye  at  #1200,  and  the  defendant  fixed  the  price  of  her 
slave  at  JljOW,  and  that  this  was  done  merely  to  ascer- 
tain the  difference*  which  the  defendant  should  pay  the 
plaintiff  between  the  slaves,  this  would  be  an  exchange, 
and  not  a  sale :  on  the  contrary,  if  they  believed  from 
the  evidence  that  the  plaintiff  fixed  said  price  on  the 
slave  Louisa,  that  the  defendant  agreed  to  take  her  at  the 
price  so  fixed,  and  that  the  defendant  fixed  the  price  on 
the  slave  Burrell,  and  that  the  plaintift'  agreed  to  take 
him,  at  the  price  so  fixed,  ifU  part  payment  for  the  girl 
Louisa, — this  would  be  a  sale,  and  not  an  exchange. 

**4.  That  whether  the  trade  between  the  plaintitt' and 
the  defendant  was  a  sale  or  an  exchange,  was  a  question 
to  be  determined  by  them,  not  by  the  name  given  to  th^ 
transaction  by  the  parties  or  witnesses,  but  from  the  facts 
and  circumstances  testified  to  by  the  witnesses,  or  shown 
by  the  evidence  in  the  case. 

**  5.  That  although  they  might  believe  from  the  evi- 
dence that  the  slave  Burrell  was  unsound  at  the  time  of 
the  trade  between  the  plaintiff  and  the  defendant,  yet,  if 
they  believed  from  the  evidence  that  the  plaintiff  was  at 
the  time  a  negro-trader,  and  sold  the  slave  Louisa  to  the 
defendant,  and  received  the  slave  Burrell  in  part  payment 
for  her — then  they  should  find  a  verdict  for  the  defendant. , 
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To  all  of  these  charges"  the  defendant  excepted,  and 
she  now  assigns  them  as  e^ror,  together  with  the  adverse 
rulings  of  the  court  on  the  evidence^ 

"Wm.T.  Webb,  with  Herndok  &  Inge,  for  appellant. 
John  F.  Vary,  contra. 

STONE,  J. — A  portion  of  the  answer  of  the  witness 
McLain,  to  the  7th  interrogatory  in  chief,  was  stricken 
out  on  motion,  made  for  the  first  time  during  the  trial. 
The  argument  here  made  in  support  of  the  ruling  of  the 
court  is,  that  the  answer  was  not  responsive  to  the  inter- 
rogatory. When  the  answer  of  a  witness  is,  as  in  this 
case,  legal  evidence,  and  the  only  objection  is  that  it  is 
not  responsive  to  any  interrogatory  propounded,  $ach 
objection  can  not  be  made  during  the  trial. — MoCrearj: 
V.  Turk,  29  Ala.  244;  Saltmarsh  v.  Bower,  84  ».  613. 

[2.]  The  question  propounded  to  the  witness  Charles 
on  cross-examination,  and  objected  to,  was  illegal.  It 
inquired  for  the  motive  of  Cureton  in  disposing  of  the  slave 
Louisa.  The  witness  could  not  possibly  know  the  motive 
which  influenced  the  action  of  another  persdn. — Whet- 
stone V.  Bank  at  Montgomery,  9  Ala.  -875. 

[3.]  The  question  put  on  cross-examination  to  the  wit- 
ness Watson,  elicited  no  illegal  evidence.  We  need  not, 
therefore,  inquire  whether  the  objection  to  it  should  have 
been  sustained. 

[4.]  In  the  charge  to  the  jury,  we  find  no  error  of 
which  the  appellant  can  complain. — Williamson  v.  Berry,.    . 
8  How.  U.  S.  644. 

Eeversed  and  remanded. 
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WALKER  m.  HUJSTEli. 

[motion   against  sheriff  for  failure  to  make  MONET  ON  FI.  FA.] 

1.  Supersedeas^  description  of  execution, — In  the  deecFiption  of  an  exe- 
cutioxi  in  a  sv^p^rsedeast  the^only-edsentUl  particttlara  are,  th«  parties, 
the  (UnoEnt  required  to  be  made,  tlie  court  from  which,  and  the 
time  when  it  w^  issued.  When .  the  sheriff  is  ruled  for  failing  to 
make  the  money  o(i  the  execution,  and  relies  on  the  supersedeas 
prooeedings  as  a'  defense*,  a  defective  description  of  the  execution 
in  the  supersedeas  ms^  be  aided  by  refei*enee  to  the  petition,  fiat 
And  bond  to  which  it  refers;  and  <^e  •execution  which  was  auper- 

.  fied«d  being'thus  identified  with  tl\e  execution  on  w^ich  the  motion 
is  founded,  the  plaintiff  cannot  take  advantage  of  immaterial  dis- 
crepancies between  it  and  hiii  own  description  of  it  in  his  motion. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hod.  Jko.  Qill  Shobter. 

At  the  September  term,  1858,  of  the  circuit  court  of 
Chambers,  the  appellant  made  a  motion  for  a  summary 
judgment  against  William  H.  Hunter,  the  sheriff  of  said 
county,  and  the  sureties  on  his  oflScial  bond,  for  the  failure 
of  said  sheriff  to.make  the  money  on  an  execution,  which 
was  thus  described  in  the  motion :  "A  writ  oi  fieri  facias^ 
issued  from  the  office  of  the  clerk  of  the  circuit  court  of 
Chambers  county,  on  the  14tb  day  of  April,  1858,  in  favor 
of  Maria  Walker,  executrix  of  John  H.  Walker,  deeeasefl, 
plaintiff,  and  against  Benjamin  L.  Goodman,  Robert 
Mitchell,  James  8.  Mitchell,  and  James  E.  Reese,  defend- 
ants, tor  the  sum  of  |(S,784,  due  by  original  judgment 
rendered  the  26th  day  of  March,  1853,  Q.nd  the  further 
sum  of  $378  as  damages  awarded  by  the  supreme  court 
in  said  cause,  with  interest  thereon  from  the  26th  day  of 
March,  1853,  and  $190  57  costs  of  suit,  returnable  to  the 
terra  of  said  circuit  court  to  be  holden  for  said  county  of 
Chambers  on  the  second  Monday  in  September,  1858. 
The  bill  of  exceptions  states,  that  the  defendant  ''  took 
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issue  on  the  allegations  of  plaintiff's  motion,  and  also 
filed  a  special  plea ;  to  which  special  plea  the  plaintiff 
demurred,  on  the  ground  that  the  supersedeas  does  not 
embrace  the  execution  in  this  case;  which  demurrer  being 
overruled,  the  plaintiff  excepted,  and  then  took  issue  on 
said  special  plea."     In  another  part  of  the  bill  of  excep- 

^  tions  the  pleadings  are  set  out,  showing  that  the  defend- 
ant '^took  issue  on  the  allegations  of  the  plaintiff's 
motion",  and  pleaded,  in  short  bj  consent — 1st,  "that 
the  execution  described  in  plaintiff's  motion  was  issued 
by  the  clerk  of  this  <!JOurt  without  authority  of  law";  and, 

.  2d,  "  that  the  execution  on  which  the  plaintiff's  motion 
is  founded  was  returned  by  defendant,  on  the  6tb  Septem- 
ber, 1868,  to  the  office  of  the  clerk  of  this  court,  without 
making  the  money,  by  virtue  of  an  order,  or  supersedeas^ 
issued  by  the  clerk  of  this  court  on  the  .30th  July,  1858, 
and  served  on  defendant  as  sheriff  on  that  day,  as  is  evi- 
denced by  his  acceptance  of  service, — which  said  writ,  or 
order,  superseding  said  execution,  is  hereto  attached^ and 
made  part  of  this  plea,  by  consent,  as  though  set  out  at 
length";  and  that  the  plaintiff  took  issue  on  the  first 
plea,  and  replied  to  the  second,  "  in  short  by  cbnsent,  that 
the  execution  mentioned  has  not  been  superseded." 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  read  in  evidence  the  execution  on  which  her 
motion  was  founded,  which  was  issued  from  the  office  6f 
the  clerk  of  said  circuTt  court  on  the  14th  April,  1858, 
and  commanded  the  sheriff  to  make  of  the  goods  and 
chattels,  &c.,  of  Benjamin  L.  Goodman,  Robert  Mitchell, 
James  8.  Mitchell,  and  James  E.  Reese,  "the  sum' of 
}3,784,  which  Maria  Walker,  executrix  of  John  H.  Walk- 
er, deceased,  recovered  of  Benjamin  L.  Goodman  and 
Robert  Mitchell,  on  the  26th  day  of  March,  1853,  by  the 
judgment  of  our  circuit  court  held  for  the  county  of 
Chambers,  together  with  ten  per  cent,  damages  thereon — 
to-wit,  the  sum  of  $378  damages — awarded  by  the  supreme 
court  of  the  State  of  Alabama  against  them,  and  also 
against  the  said  James  S.  Mitchell,  security  upon  appeal 
bond  to  said  supreme  court, — which  several  sums  having 
been  enjoined  by  them,  and  the  injunction  dissolved,  is 
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dae  fVom  them  and  the  enid  Jameft  K  Bedse,  fieciiritj  on 
the  iojanetion  bond^  as  certified  to  me  by  Andrew  J<  Car- 
lisle, register  of  said  dhaocery  court ;  be^idee  the  costs  of 
efud  suit", Jcd.  The  plaintiff  then  proved,  that  the  de- 
#^ndaiit  Hooter  was  the  ah^riff  of  the*  count j  when  this 
exeeiition  went  into  his  hands ;  that  the  other  defendants 
.were  the  sureties  an  bis  offioial  bond ;  and  that  the  defend- 
«Bte  ia  said  execation^  while  the  ^«rrit  was  ^in  the  sheriff *s 
hands*  had  property  in  their  poasessioQ,  subject  to  said 
exeototion,  aad  more  than  su£Sicient  to  satisfy  it  She 
then  proved  aad  read  in  evideace — let,  the  original  judg- 
ment in  her  favor,  against  said  Benjamin  L«  Goodman 
and  Bx>bei't  Mitchell,  which  waa  rendered  on  the  26th 
Mareh,  1858;  2d,  an  appeal  bond,  executed  by  said  Good- 
man and  Mitchell  on  the  29th  April,  1858,  together  with 
James  S,  Mitchell  as  their  surety,  foV  the  purpose  of 
removing  the  case  to  the  supreme  court ;  3d,  a  certificate 
of  the  clerk  of  the  jsupretQe  court,  dated  the  21th  Feb- 
ruary, 1857,  te^  the  efiect  that  the  judgment  had  been 
affirmed  by  the  supreme  court,  with  teu  per  cent,  dam- 
ages,again8t  the  original  defendants  and  James  8.  Mitchell, 
their  surety  on  the  appeal  bond;  4th,'  the  record  of  a 
chancery  suit,  instituted  by  said  Goodman  and  Mitchell 
on  the  12th  March,  1857,  for  the  purpose,  of  perpetually 
enjoining  the  said  judgment  at  law, — in  which  suit,  the 
bill  was  dismissed  by  the  chaneelior,  for  want  of  equity, 
and  the  injunction  dissolved,  iff  the  May  term,  1867;  5th, 
an  appeal  bond,  exeeuted  by  said  Robert  Mitchell,  on  the 
18th  June,  1857^  with  J.  W.  Kellam  as  his  surety,  on 
prosecuting  an  appeal  from  the  ehancellor'e  decree  to  the 
supreme  court;  6th,  a  bond  executed  by  said  Robert 
Mitehel),  ou  the  28th  August,  1857,  with  James  S.  Mitch- 
ell as  his  snvety,for  the  purpose  of  reinstating  the  injunc- 
tion until  the  determination  of  the  appeal;  7tb,  a  certificate 
•of  the  clerk  of  the  supreme  court,  dated  the  6th  April, 
1858,  stating  that  the  chancellor's  decree  had  been  affirmed 
by  the  supreme  court,  with  ten  per  cent,  daraoges;  and, 
8th,  a  certificate  of  the  register  in  cbancory,  dated  the 
14th  April,  1868,  certifying  to  the  said  circuit  court  thQ 
proceedings  had  in  the  injunction  suit. 
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The  plaintiff  hairing  bei^  retted  her  ease,  *^ihb  defend* 
ant  then  read  in  evidence,  against  the  plaintiff's  abjectionf 
his  return  as  sheriff  on  the  ezecati^n  mrentiofted  in  the 
pkintift  *s  motion,  as  follows :  '  By  Tirttie  of  an  order  and 
writ  of  supersedeas^  issued  oat  of  the  ciretiit  coart  .of 
Chambers  ooanty,  and  dated  the  SOtli  day  of  Ju>y,  16&8, 
I  have  stayed  all  proceedings  on  thiS  attached  execution^ 
and  returned  the  same  to  said  court,  this*  6th  September^ 
1858  *;  and  then  offered  in  evidence  the  following  peti- 
tion, with  the  tiat,  bond  and  supersedeas  issued  thereon/'' 
&c.  The  petition  for  a  supersedeus  alleged,  that  at  the 
spring  term,  1868,  of  the  oircnit  court  of  Chambers^  Maria 
Walker,  as  executrix  of  John  H.  Walker,'  deceased,  ob- 
tained a  judgment  against  the  petitioners,  Benjamin  L. 
Goodman  and  Robert  Mitchell,  for  98)784;  that  from  thia 
judgment  the  petitioners  sued  ont  an  appeal  to  the 
supreme  court,  where  such  proOeedings  (alleged  to  be  void) 
were  bad,  that  in  February,  1857^  the  clork  of  eaid  oonrt 
sent  down  to  the  clerk  of  tbe  ciroutt  court  a  certificate  of 
affirmance,  with  ten  per  cent,  damages ;  that  the  clerk  of 
the  circuit  court  then  issued  an  exe^mtion  on  said  judg-, 
ment,  *^  against  the  petitioners  as  principals,  and  Jame& 
8.  Mitchell  and  James  E.  Beese,  their  securities,  for  the 
amount  of  the  judgment  of  said  circuit  court,  with  the 
costs,  and  ten  per  ceot.  damages  thereon;  which  execution 
is  now  in  the  hands  of  tbe  sheriff  of  said  county,  and  is  the 
only  one  in  his  hands  to  which  these  petitioners  are  par- 
ties/^ In  the  supersedeas  bond,  the  execution  is  described 
as  having  been  *^  issued  by  the- clerk  of  the  circuit  court 
of  Chambers  county,  on  the  14th  day  of  April,  1858,  in 
favor  of  Maria  Walker,  executrix  of  John  H.  Walker, 
deceased,  against  Benjamin  L.  Goodman,  Robert  Mitchell^ 
James  B.  Mitchell,  *  and  Jamen  K.  Reese,  on  a  judgment 
obtained  by  said  Maria  Walker,  exectitrix  &;c*,  against  the 
said  Benjamtn  L«  Goodman  and  Robert  Mitchell,  in  our 
said  circuit  court,  then  and  there  held  for  said  county,  on 
tbe  2d  Monday  in  March,  1853,  for  the  snm  of  $8,784  10, 
togetiicr  with  costs  of  suit,  and  tbe  further  sum  of  $378 
40,  damages  adjudged  by  the  supreme  court."  In  the 
supcrsedeaSj  the  execution  ia  described  aa  having  been 
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"issued  by  the  clerk  of  the  circuit  court  of  Chambers, 
on  the  14th  day  of  April,  1858,  on  a  judgment  obtained 
by  Maria  Walker,  executrix  &c.,  at  a  court  held  in  and 
for  said  county  of  Chambers,  on  the  second  Monday  in 
March^  1858,  against  Benjamin  L.  Goodman  and  Robert 
Mitchell,  and  now  in  the  hands  of  the  sheriff  of  said 
ooanty,  and  the  only  one  in  his  hands  to  which  the  said 
petitioners  are  parties,"  &;c. 

"  The  foregoing  being  all  the  evidence  in  the  cause, 
tbe  court  thereupon  charged  the  jury,  at  the  request  of 
tha  defendant,  that  if  they  believed  the  evidence  as  shown 
in  the  record  and  proof  submitted,  then  the  execution 
mentioned  in  plaintiff's  motion  was  superseded,  and  on 
that  issue  they  ought  to  find  in  fevor  of  the  defendants ; 
to  which  charge  the  plaintiff*  excepted." 

In  consequence  of  the  adverse  rulings  of  the  court  above 
stated,  to  which  exceptions  were  reserved,  the  plaintiff 
was  compelled  to  take  a  nonsuit;  and  she  now  assigns 
these  rulings  of  the  court  as  error,  and  moves  to  set  aside 
the  nonsuit. 

J.  Falkner,  and  S.  F.  Rice,  for  appellant. 
L.  E.  Parsons,  and  Wm.  P.  Chilton,  contra, 

R  W.  WALKER,  J.— The  -appellant  moved  against 
the  sheriff  and  his  sureties,  for  the  failure  of  the  former 
to  make  the  money  on  an  execution  which  is  described 
in  the  motion.  In  support  of  the  allegations  of  her  mo- 
tion, the  appellant  introduced  in  evidence  the  execution 
which  is  set  out  in  the  record ;  and  she  will  not  now  be 
heard  to  say  that  it  does  not  correspond  with  her  own 
description  of  it.  The  execution  is  described  i  n  the  motion 
as  having  been  issued  from  the  office  of  the  clerk  of  the 
circuit  court  of  Chambers  county,  on  Mth  April,  1858, 
"  in  favor  of  Maria  Walker,  executrix  of  John  H.  Walker, 
deceased,  plaintiff,  and  against  Benjamin  L.  Goodman, 
Robert  Mitchell,  James  S.  Mitchell,  aud  James  E.  Roese, 
defendants,  for  the  sum  of  $3,784,  due  by  original  judg- 
ment rendered  the  26th  March,  1853,  and  the  further  sum 
of  $378  as  damages  awarded  by  the  supreme  court,  with 
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interest  thereon  from  the  26th  March,  1868,  and  J190  57, 
costs  of  suit,  returnable  to  the  term  of  said  circuit  court 
to  be  holden  for  said  county  of  Chambers  on  the  second 
Monday  in  September,  1858/' 

The  writ  of  supersedeas  served  upon  the  sheriff^  refers 
upon  its  face  to  the  petition,  fiat,  and  supersedeas  bond ; 
and  we  think  that  the  sheriff  had  the  right,  in  his  defense^ 
to  resort  to  these  for  the  purpose  of  supplying  any  want  of 
fullness  in  the  description  which  is  given  of  the  execution 
in  the  supersedeas  itself. — See  Welch  v.  Jones,  11  Ala.  661; 
Morrison  v.  Wright,  7  Porter,  67;  Satterwhite  v.  State, 
28  Ala.  70.  While  it  may  be  true  that  the  sheriff  is  not . 
bound  to  look  beyond  the  supersedeas  served  upon  him, 
and  could  not  be  made  liable  for  proceeding  with  the 
execution  unless  it  was  described  with  reasonable  cer- 
tainty in  the  supersedeas^  (Payne  v.  Governor,  18  Ala. 
822;)  it  does  not  follow,  that  in  case  he  has  obeyed 
the  supersedeas,  he  may  not  help  out  the  defective  descrip- 
tion of  the  execution  in  the  supersedeas,  by  reference  to 
the  petition,  fiat  and  bond  to  which  it  refers,  and  thtis 
show,  in  his  defense,  that  the  execution  in  his  hands,  and 
on  which  he  has  suspended  proceedings,  was  that  to  which 
the  supersedeas  was  in  fact  applicable. — See  31  Ala.  678. 

In  order  to  the  protection  of  the  sheriff,  it  is  not  neces- 
sary that  the  supersedeas,  or  the  petition  and  bond  referred 
to  by  it,  should  describe  the  judgment  upon  which  the 
execution  issued  with  the  same  accuracy  as  is  required  in 
injunction  and  appeal  bonds.  These  bonds  affect  the 
judgment  itself,  not  simply  the  execution  issued  on  it; 
and,  on  their  breach,  they  have  the  force  and  effect  of 
statute  judgments.  In  such  bonds,  a  misdescription,  in 
an  essential  particular,  of  the  judgments  upon  which  they 
operate,  is  fatal. — Wiswall  v.  Munroe,  4  Ala.  9 ;  Satter- 
white V.  State,  28  ib.  69;  Dumas  v.  Hunter,  *.  688. 

But  a  supersedeas,  such  as  that  which  was  issued  in  this 
case,  is  not  intended  to  operate  upon  the  judgment,  but 
only  on  a  particular  execution  in  the  hands  of  the  sheriff. 
The  officer  is  protected  in  obeying  it,  if  the  writ,  either 
by  itself,  or  in  connection  with  the  petition,  fiat  and 
bond  to  which  it  refers,   shows  with  reasonable  cer- 
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taintj,  that  the  execution  in  his  hands  is  that  to  which 
the  supersedeas  is  applicable.  The  only  essential  matters 
in  the  description  of  an  execution,  are  the  parties,  the 
amount  required  to  he  made,  the  court  from  which,  and 
the  time  when  it  was  issued. 

The  petition  avers  the  recovery  of  the  original  judg- 
ment at  the  spring  term,  1853,  of  Chambers  circuit  court, 
in  favor  of  the  appellant,  against  Benjamin  L,  Goodman 
and  Robert  Mitchell,  for  $3,784,  besides  costs; — that  said 
judgment  was  taken  to  the  supreme  court,  where  it  was 
affirmed,  with  ten  per  cent,  damages  thereon ;  and  that 
"  the  clerk  of  the  circuit  court  of  Chambers  county  has 
issued  an  execution  on  said  judgment,  against  the  peti- 
tioners, (Benjamin  L.  Goodman  and  Robert  Mitchell,)  as 
principals,  and  their  securities,  James  S.  Mitchell  and 
James  E.  Reese,  for  the  amount  of  the  said  judgment  in 
said  circuit  court,  and  costs,  and  ten  per  cent,  damages  on 
said  judgment*';  and  that  there  is  but  one  execution  in 
the  hands  of  said  sheriff*  to  which  the  petitioners  are  par- 
ties. The  supersedeas  bond  describes  the  execution  as 
having  been  issued  by  the  clerk  of  the  circuit  court  of 
Chambers  county,  on  the  14th  April,  1868,  "  in  favor  of 
Maria  Walker,  executrix  of  John  H.Walker,  against  Ben- 
jamin L.  Goodman,  Robert  Mitchell,  James  S.  Mitchell, 
and  James  E.  Reese,  on  a  judgment  obtained  by  Maria 
Walker,  executrix,  &c.,  against  the  said  Benjamin  L. 
Goodman  and  the  said  Robert  Mitchell,  in  our  said  circuit 
court,  then  and  there  held  for  said  county  on  the  2d  Mon- 
day in  March,  1853,  for  the  sura  of  §3,784,  together  with 
costs  of  suit,  and  the  further  sum  of  |878  40,  damages 
adjudged  by  the  supreme  court." 

It  is  thus  shown,  that  the  parties  to  the  execution,  the 
amount  required  to  be  made,  the  court  from  which,  and 
the  time  when  it  issued,  are  all  correctly  described  in  the 
petition  and  bond.  In  all  essential  particulars,  the  de- 
scription of  the.  execution  there  given  conforms  to  that 
which  is  given  in  the  motion  of  the  plaintiff;  and  she 
will,  therefore,  not  be  heard  to  question  its  correctness. 
Although  the  petition  may  give  an  inaccurate  account  of 
the  naann^r  in  which  some  of  the  defendants  became  par- 
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ties  to  the  execution,  this  does  not  vitiate  the  descriptioa 
of  the  execution  itself.  In  reference  to  the  parties,  amount, 
the  court  from  which,  and  the  time  when  it  was  issued, 
there  is  an  exact  correspondence  between  the  execution 
described  and  that  which  was  in  the  sheriff's  hands ;  and 
when  it  is  further  added  in  the  supersedeas  and  petition, 
that  the  execution  to  be  superseded  is  the  only  one  in  the 
sheriff's  hands  to  which  the  petitioners  are  parties,  there 
is  no  doubt  that  the  execution  which  is  set  out  in  the 
record,  was  designated  with  reasonable  certainty  as  that 
to  which  the  supersedeas  was  applicable.  The  court,  there- 
fore, did  not  err  in  instructing  the  jury,  that  if  they 
believed  the  evidence,  they  must  find  for  the  defendant. 

This  is  the  only  assignment  of  error  insisted  on  in  the 
argument  of  counsel,  and  we  therefore  notice  no  other. 

It  is  proper  to  notice  that  the  supersedeas  is  a  common- 
law,  not  a  statutory  supersedeas. — Campbell  v.  May, 
81  Ala.  570. 

Judgment  affirmed. 


A.  J.  Walker,  C.  J.,  not  sitting. 


PARK'S  DISTRIBUTEES  vs.   PARK'S  ADM'RS. 

[bill  in  equity  for  settlxhent  of  decedent's  estate.] 

.  JurisUieiion  of  equity  over  settlement  of  decedents'  estates, — ^After  the 
settlement  of  a  decedent's  estate  has  been  commenced  in  the  pro- 
bate court,  it  cannot  be  removed  into  the  chancery  court,  by  either 
party,  without  the  assignment  of  some  special  reason  justifying 
the  interposition  of  equity. 

Appeal  from  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  Jambs  B.  Clark. 

The  bill  in  this  case  was  filed  by  the  appellants,  as 
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heirs-at-law  and  distributees  of  John  Park,   deceased, 
against  Mrs.  Sarah  Park,  the  widow  and  administratrix, 
John  A-  Park,  the  administrator  of  said  decedent,  Allen 
L.  Bailey  and  Jacob  A.  Flournoy,  the  sureties  of  said 
administrator  and  administratix  on  their  administration 
bond,  Henry  L.  Wilkinson,  and  Warren  Costley ;  and 
songbt  a  final  settlement  and  distribution  of  the  estate  of 
said  John  Park.     The  material  facts  alleged  in  the  bill 
were  th^se;  John  Park  died  in  the  county  of  Chambers, 
intestate,  isome  time  during  the  year  185S;  leaving  as  his 
hrirs-at-law  and  distributees  his  widow  and  children,  the 
several  complainants  in  this  case,  Mrs.  Sarah  Park,  John 
•  A.  Park,  and  Eleanor  W,  Park,  since  deceased.    At  the 
time  of  his  death,  said  intestate  was  seized  and  possessed 
of  aconsi^erable  estate,  consisting  of  lands,  slaves,  money, 
and  choses  in  action.    In  October,  1853,  letters  of  admin- 
istration on  hi's  estate  were  granted,  by  the  probate  court 
of  Chambers,  to  Mr8..Sarah  Park  and  John  A.  Park,  who 
thereapon  gave  bond,  with  Allen  L.  Bailey  and  Jacob  A. 
Flournoy  as  their  sureties,  an^d  entered  on  the  discharge 
of  the  duties  of  the  administration.    In  !N'ovember,  1853, 
said  administtators  returned  to  said  probate  court  an  in- 
ventory of  said  estate,  which  is  charged  in  the  bill  to  have 
.    bten  inaperfeet  and  incomplete.    In  December,  1854,  they 
sold  a  portion  of , the  real  estate,  under  aa  order  of  the 
probate  court,  to  ona  Andrew  Park;  which  sale  was  con- 
firmed by  the  probate  court,  and  the  complainante  de- 
clared themselves  .tsatisfied  with  it.    In  October,  1855, 
said,  administrators  applied  to  the  probate  court  for  an 
order  to  sell  a  portion  of  th^  slaves  and  other  personal 
property  belonging  to  the  estate,  android  the  same,  under 
and  piiraiiant  to  the  ord^  of  the  court,  on  the  14th  Janu- 
ary, 1866 ;  and  the  coiQi^ainantfl  sought  by  their  bill  to 
hold  said  administrators  and  their  sureties  liable  for  the 
proceeds  of  said  f  ale.  The  administrators  kept  said  estate 
together^  during  the  years  1854  and  1855,  without  any 
order  of  court,  or  other  authority  of  law,  and,  during  that 
time,  wasted  a  considerable  portion  of  the  personal  pro* 
pert  J ;  and  the  complainants  asked  that  they  might  be 
cl|ai:ged  with  the  rent  of  ik^  .Und,  the  hire  of  the  slaves, 
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and  the  value  of  the  property  wasted  arid'Jost  during 
those  yeare.  In  October,  1856,  said  administrators  made 
a  return  for  an  annual  or  partial  settlement,  which  is  al* 
leged  in  the  bill  to  abound  with  errors  and  iuaceuracies; 
and  the  bill  prayed  a  discovery  from  them  touching  all 
the  items  in  this  account.  Shortly  after  the  sale  of  Janu- 
ary 14,  1866,  above  mentioned,  John  A.  Park  fled  from 
the  country,  without  making  any  settlement  of  his  ad- 
ministration on  the  estate,  and  was  a  non-resident  when 
the  bill  was  filed ;  and  it  is  alleged  that  both  he  and  Mrs. 
Snrah  Park  were  insolvent.  While  the  letters  of  admin- 
istration of  said  Sarah  and  John  A.  Park  were  in  full 
force  and  unrevoked,  the  probate  court  granted  letters  of 
administration  de  bonis  non  to  Henry  L.  Wilkinson,  the 
sherift  of  the  county,  who,  on  the  21st  January,  1856, 
returned  to  the  court  an  inventory  of  the  property  Tin  ad- 
ministered, wrongfully  including  therein  the  slaves  which 
bad  been  sold  by  the'  administrators  as  above  stated.  In 
March  and  November,  1866,  said  Wilkinson  procured 
from  the  probate  court  orders  to  sell  these  slaves  fer  the 
payment  of  debts,  sold  them  under  the  orders,  and  re'« 
ported  the  sale  to  the  court  in  April,  1857.  In  July,  1866, 
he  also  procured  an  order  for  the  sale  of  the  lands  which ' 
had  been  previously  sold;  sold  them,  pursuant  to  the 
order,  to  oive  Warren  Costley,  who  was. the  higheist  an<t 
best  bidder;  and  reported  the  sale  to  the  probate  court,-^ 
by  which  court  said  sale  was  confirmed.  The  complaih- 
ants  insisted  in  their  bill,  that  the  grant  of  administration 
to  said  Wilkinson  was  void;  that  he  was  chargeable  as 
an  executor  deson  tort;  that  the  sales  made  by  him  wcr* 
void;  and  that,  if  the  sales  made  by  the  first  administra- 
tors were  not  'held  valid,  the  property  should  be  resold 
under  the  order  of  the  chancellor.  Sarah  and  John  A. 
Park  Were  required,  by  an  order  of  the  probate  court,  to 
appear  on  the  first  Monday  in  February,  1866,  and  file 
their  accounts  and  vouchers  for  a  final  settlement ;  but 
no  citation  was  ever  served  on  them.  After  several  con- 
tinuances, the  probate  court  stated  an  ex-parte  account 
against  them  on  the  2l8t  January,  1857,  which  was  al- 
leged to  be  full  of  errors  and  mistakes ;  and  the  prooeed- 
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lugB  were  at  that  stage-when  the  bill  was  filed,  on  the  7th 
September,  1857. 

The  chaDcellor  sustained  a  demurrer  to  the  bill,  for 
want  of  equity,  and  his  decree  is  now  assigned  as  error. 

-Gbo.  W.  Guwn,  for  appellants. 
M.  Andrews,  contra,     ^ 

STONE,  J. — ^In  this  case,  the  probate  court  of  Cham- 
bers had  acquired  jurisdiction  of  the  settlement  of  the 
administration,  and  had  taken  some  steps  therein ;  and, 
unless  this  case  be  characterized  by  some  special  equities, 
one  party  had  no  right,  against  the  objection  of  the  other, 
to  tranafer  the  settlen^ent  to  another  court  of  concurrent 
jurisdiction. — Moore  v.  Lesueur  and  Wife,  33  Ala.  237, 
and  authorities  cited.  We  have  looked  into  this  record, 
and  are  unable  to  perceive  any  special  reasons  why  the 
settlement  of  the  administration  should  bo  transferred  to 
the  chanceiy  court. 

Without  considering,  in  any  manner,  the  other  points 
made  in  argument,'or  commented  on  in  the  decree  of  the 
chancellor,  the  decree  dismissing  the  complainants'  bill 
is,  on  the  ground  above  considered,  affirmed. 


WITTER  vs.  DUDLEY. 

[real  action  m  natcrb  or  ejectment.] 

1.  Character  and  duration  of  trustee^ s  estate  under  decree  in  ciiancery. — Un- 
der a  decree  in  a  chancery  suit,  making  partition  of  the  estate  of 
the  complainant's  deceased  father  among  the  distributees;  settling 
the  portion  of  the  complainant,  who  was  then  a  married  woman, 
on  a  tra»tee»  for  her  sole  and  aeperate  use  during  life,  with  remain* 
der  to  her  children  living  at  her  death ;  appointing  a  trustee  for 
her,  and  requiring  that  ho  **  shall  give  bond,  with  surety,  condi- 
tioned that  he  will  account  and  pay  oyer  to  the  said  Mary",  [com- 
plainant,] **and  to  no  one  else,  all  such  sums  of  money  ar  he  may 
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receive  as  trustee  as  aforesaid,  (su9h  hond  to  be  in  double  tUe  vsAne 
of  the  personal  estate,  and  double  the  annual  income  of  the  real 
estate,)  and  that  he  will  faithfully  perform  the  duties  of  a  trustee, 
and  will  abide  and  perform  such  order  and  decree  as  the  court  may 
make  touching  the  said  trust  estate", — the  legal  title  is  vested  in 
the  trustee  until  the  termination  of  the  life-estate,  and  is  not 
devolved  upon  the  cestui  que  trust  by  the  death  of  the  trustee  be- 
fore that  time. 

Appeal  from  the  Circuit  Court  of  Lowndes.     . 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Mrs.  Mary  D.  Lamkin, 
against  John  Dudley,  "to  recover  the  following  tract  of 
land:  the  west  half  of  the  north-west  quarter  of  ueo 
tion  29,  the  south-west  quarter  of  section  20,  the  taouth- 
east  quarter  of  section  19,  the  north-east  quajrter  of 
section  29,  and  the  •  south-east  quarter  of  section  20; 
all  in  township  15,  range  14,  in  the  county  of  Lowndes." 
The  plaintiflf  having  married  one  Frauois  R  Witter, 
pending  the  suit,  her  marriage  was  suggested  on  the 
record,  (Code,  §  2150,)  and  the  suit  proceeded  in  her 
name  acquired  by  the  marriage.  The  plaintiff  was 
the  daughter  of  one  Francis  Lewis,  deceased,  to  whoni 
the  lands  in  controversy  belonged  at  the  time  of  his  death; 
and  claimed  said  lands  under  a  decree  in  Qhancery,  ren- 
dered in  December,  1848,  which  is  hereinafter  more  par- 
ticularly described;  while  the  defendant  derived  title 
under  a  conveyance  from  one  Hamlin  F,  Lewis,  executed 
in  1852,  and  was  in  possession  at  the  commencement  of 
the  suit,  in  February,  1858. 

The  plaintiff  offered  in  evidence  on  the  trial  a  tran- 
script of  the  chancery  suit,  which  is  made  an  exhibit  to 
the  bill  of  exceptions,  and  which  shows  the  following 
proceedings:  The  bill  was  filed  in  the  chancery  court  of 
Lowndes,  on  the  15th  December,  1842,  by  Mrs.  Mary  D. 
Lamkin,  then  the  wife  of  John  B.  Lamkin,  against  her 
said  husband,  and  the  heirs-at-law  and  distributees  of  her 
deceased  father,  Francis  Lewis ;  and  sought — 1st,  to  set 
a<*ide  a  voluntary  division  of  the  estate,  which  had  been 
made  by  the  parties  interested  while  the  complainant  was 
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anin&nt;  2d,  to  enjoin  ber  husband 'from  tbe.  further 
prosecation  of  proceeding?  k>  tbe  probate  court  to  obtain 
her  distributive  share  of  the<  estate;  8d,  to  have  a; parti- ' 
tioQ  and  division  of  tbe  eetate  made  by  c^tfaniissioo^a 
under  the  order  df  the  chaneellor;  and,  itk^  to  bave'the 
complainant's  portion  of  the  estate  ^settled  on  a  trasteOy 
to  be  appointed  "bjtM'court,  for  her  sole  and  separate*  naa 
during  her  life,  and  at  her  death  to  ber  children*  Attha 
December  term,  18:12,  after  all  the  defendante  bad  filed 
4inswers,  admitting  the  material  aliegatio&a  of  the^billt 
the  chancellor  (Crenshaw)  tendered la  decree^  enjoii^in^ 
the  proceedings  in  the  probate  court,  setting  ftside  the 
voluntarj  division  of  the  estate,  appointing  cominieaioiH 
era  to  make  partition  anew,.an(}  ordering  that  "tbe^por- 
tion  of  said  estate  tp  t>e  allotted  to  the  aaid  Majgr  tK 
.Lamkin  be  settled  ou  trustees^  to  be  appointed  hj  tke 
master,  for  the  sole  and  separate  use  and  benefit  of  the 
'  complainsint  during  her  life,  and  at  her  death  to  her  bears.? 
At  the  December  term^  1S^S»  ^be  cdmmistiooers  mad# 
their  report,  and  the  master  rc^ported  his  appoiutmmt  of 
namlia  F*  Lewis  as  trustee  for'  the  complaiuant;  aod  tW 
•  chMioelior  thereupon  tendered  a  final  deeree,  confifieuag: 
the  reports,  and  .making  partition  of  the  estate.  The 
only  part,  of  this  decree  which  it  isneeassafy'to  taotioe, . 
relates  tp  Mrs»  Lamkia's  share  of  the  property,  and  lam 
the  following  wQrds: 

^'It  is  fnrther  ordered  and  decreed,  that  the  fdUewing 
slaves",  (speoifjring  them,  by  same,)  ^^and  the  following 
lauda"y  (tio-wit^the  lands  in  controversy  in  this  8«it,)  ^be 
Tested  ^  Maiy.D.Lamkin,  wifeof  John  B«  Laakkin,.and 
daughter  of  the  said  Franeis^  Lewis,  deeeased.  And  it  is 
hereby  further  ordered  and  decreed,  that  the^;>ortiMi  n> 
vested  in  the  said  Hary  D.  Lamkin  be  vested  and  held  by 
Ja^Ty^  to  and  lot  her  sole  and  sepan^si  use,  for.aiMl  dinriog 
the  term  of  her  natoral  Ufe,  not  sobjeot  to  the 'debts,  0on'> 
tracts,  or  .forfiMtures  of  the  said  JohniB.  Lamkia;  and 
after  the  death  of  the  said  Mary  D.  LandPkin,  the  said  por- 
tion of  )ands  and  the  slaves,  with  their  fatve  iaereaee, 
to  be  eqqaUy  divided  among  soeh  child  or  ehildfe»as  the 
.  said  Mary  D.  Lamkin  may  leave  living,  share  aad  share 
10 
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alike, — the  cWld  of  any  deceased  child  to  take  among 
them  the  share  which  their  ancestor  would  have  takenr, 
had  such  ancestor  been  alive  at  tte  death  of  the  said  Mary 
D.  Lamkin ;  and  upon  the  death  of  the  said  Mary  D. 
Lanikin  without  leaving  such  child  or  children,  or  their 
issue,  aKvB  as  above,  then  such  portion  of  the  said  Mary 
I>.  Lamkin  to  test  in  the  said' John  B.  Lamkin,  her  hus- 
band, but  not  otherwise.  It  is  further  ordered  and  decreed, 
that  Hatnlin  F.  Lewis  be,  and  he-  is  hereby,  appointed 
trustee  for  the  said  M&fy  D.  Lamkin ;  that  he  shall  give 
bond,  with  good  security,  to'  the  register  of  this  court, 
conditioned  that  he  will  account  and  pay  over  to  the  said 
Itfary  I)^  Lamkin,  and  to  no  one  effte,  all  such  sums  pf 
money  as  he  may  receive  as  trustee  as  aforesaid,  (such 
'bond  to  be  in  dbublfe the  valueof  the  personal  estate, and 
double  the  annual  income  of  the  r^al  estate,)  and  that  he 
^ill  account  annually  to  this  court,  and  that  he  Vill  faith- 
Hilly  t)erform  the  duties  of  a  trustee,  and  that  he  wfll 
•perform  and  abide  such  order  rfnd  decrei  bh  the  court  may 
Tiaake  touching  the  said  trust  estate.*^ 

'*  It  was  admitted,"  the  bill  of  ex^eptiotis  states,  "  that 
no  deeds  of  settlement  tvero  ever  executed,  by  the  said 
John  B.  Lamkin  and  his  wife,  or  either  of  them,  as  cou- 
-templated  by  the  decree  in  said  chancery  suit;  also,  that 
"Hamlin  F/Lewb  never  executed  any  bond,  or  other  obli- 
gation, for  the  discharge  of  hi»  duties  as  trustee  under 
isaid  chancery  decree;  also,  that  said  John  B.  Lamkin 
removed  to  Mississippi,  in  1848-9,  carrying  with  him  th,e 
^laiutSff  and  the  slaves  allotted  to  her  under  said  chan- 
cery decree,  and  there  died,  in  1856;  also,  that  Hnmlin  F. 
•Lewis  left  this  State  iu  1868,  and  died  in  Texas  daring 
that  year/* 

»  **  The  -court  charged  the  jury,  that  under  the  decree 
^nd  proceedings  In  chancery,  and  the  evidence  In  the 
•case,  the  legal  title  to  the  lands  sued  for  was  in  HamHb 
F«  Lewis,  and  that  the  plaintiff  could  not  maintain  this 
-action  in  her  own  name;  to  which  charge  the  plaintifi 
•excepted,  and  thereupon  took  a  nonsuit'* ;  and  she  now 
assigns  as  error  the  charge  of  the  court,  and  moves  to  Mt 
itside  th€t  nonsuit. 
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Tho&  WajAMiSy  f#r  appellant. 

A.  J.  WALKER,  O,  J*— The  decree  of  Chancellor 
Crenshsw  jMt  creates  a  separate  estate  for  life  iu  the  ap- 
pellaiit,  theo  appoints  a  trustee  for  her,  and  requires  that 
he  shall  give  bond,  with  euretj^  conditioned  to  account 
and  paj  over  to  her,  aiiid  to  no  one  else,  all  »uch  sums  of 
Hiottey  09  he  may  receive  as  trortee,  and  that  he  will 
neeount  attnuallj  with,  th^  court,  and  faithfully  perform 
i\ie  dotiee  of  trustee,  and'abid^  by  and  perCorm  such  order 
at  the  eaurt  may  tal^e  -  ti^ttchiDg  the  trusi  estate.  The  de- 
eiM  farther  i^qjiiree,  that*  the  pe&alty  of  the  bond  should 
bedoufble  the  value  of  the  personal  estate,  and  double  the 
value  of  the  iD<Hnne.  of  the  real  estate.  In  considering 
whether  this  decree  veatod  the  legal  estate  in  the  trustee, 
it  is  proper  to^obserre,  at  the  eutset,  that  the  appellant 
was,  at  the  date  of  the  decree,  a  married  woman. 

Where  by  any  ia9trtiment  a  separ^^te  estate  is  given  to 
a  feme  covert^  and  a  trustee  is  appointed,  an  established 
rule  of  construction  requires  the  courts  to  strive  to  so 
construe  it  as  to  exclude  the  husband  from  the  reception 
of  the  legal  title,  and  to  vest  it  in  the  trustee. — Ware  v. 
Richardson,  3  Md.  R.  505,  549;  Hill  on  Trusts,  232,  407; 
Harton  v.  Harton,  7  Term,  652 ;  Williman  v.  Holmes, 
A  Rich.  Eq.  480;  McSTLsh  v.  Guerard,  4  Strob.  76.  It  is 
also  an  established  principle,  that  the  trustee  takes  the 
legal  title,  whenff^er  it  is  necessary  to  enable  him  to  dis- 
charge tbe  dvities  imposed  upon  him ;  and  such  necessity 
exists^  wbez:^  {i  trustee  is  required  to  take  and  pay  over  the 
lenta  and  profits  to  the  cestui  que  brusU-^B,\ll  on  Trusts,  232, 
498,  SM;  Ware  v«  Bioliardeon,^t(pra;  Brewster  v.  Stri- 
ker, 2  Comst.  80-87;  Morton  v.  Barrett,  22  Maine,  263 ; 
Porter  v.  Doby,  2  Rich.  Eq.  49-58;  McNish  v.  Guerard, 
4  Strob.  74;  Bass  v.  Scott,  2  Leigh,  859;  Franciscus  v. 
Reigart,  4  Watts,  109.  Guided  by  these  rules  of  construc- 
tion, we  conclude,  that  the  decree  of  the  chancellor,  by 
requiring  a  bond,  conditioned  that  the  trustee  shall  ac- 
.  count  for  and  pay  ovep'whatever  h%  may  receive  as  trustee, 
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and  shall  account  annually  with  the  court,  and  by  char- 
acterizing the  estate,  in  the  I'att  pftrt  of  the  prescribed 
condition  of  the  bond,  as  a  tru9t  estat^i  iii4ici(fes  n  dear 
design  to  impose  upon  the  trustee  the  duty  of  receiving 
and  paying  over  the  iaoome  of  the  ^tale;  and  tba^JiaTf 
ingthis  dutjitDp^ys^  upoaii^  ))o  tak^s  Hm  h^/MiiAiU. 
A  trust  terminates,  whenever  ltd  pnrppt^  Jhaje  he^rt 
accomplished.  The  Ian guq^ge  which  ci^eates  the  trait' tii; 
this  case,  indicates  a  design  to  make  its  dHirftti0O  <9o^Qaete(Q- 
sive  with  the  life-estate.  The  trustee  is  appointed  trastM 
for  Mra.  Lamkin.  We^are  uot  authorized  to  add  a  mm 
limitation,  by  making  him  trustee  for  Mrs.  Lankii^darhig^ 
coverture.  The  purposes  of  th0  trust  will  n^.b^  acoom^ 
plished,  until  th6  life-estate  terminate8.-*^Feafaa  v. Y«ld«H, 
17  Ala.  636;  Comby  v^  MeMickael,  19  iS:  7£1,*^  Qmin  h 
Barrow,  17  ib.  747;  Powell  v.  Glenn,  ^1  A.  468;  Hill  in 
Trusts,  280.  The  death  of  the  trtntee  does  aotinvest.tbe 
cestui  que  trust  with  the  legal  titleu-^CoIboni  ▼.•B]:(»xgb- 
ton,  9  Ala.  864. 

The  judgment  of  the  court  below  la  affirmed. 


POWEliL  vs.  ASTEN. 

ql31  1601  [action  ON    PROHIBSOHT  MOTS,    BY   PATKX   AOAINST  VAXER.] 

1.  Error  without  injuiy  in  rulings  on  pleadmgs. — Thd  wrongftil  Bustun^ 
ing  of  a  demnrrer  to  a  §pedal  plea,  wlx^n  the  defeadant  migftt 
have  had  the  benefit  of  the  aome  de&D<e  uader  hit  oti^er  plees,  ii^ 
at  moat^  error  witfaoat  ii^ufy^   . 

2.  When  excg>H0n  u  ncHuary, — The  refiital .  ef  the  cir«iuit  cpurt»  oa 
sustaining  a  demurrer  to  a  plea,  to  allow  the  defendant  leave  to 
plead  over,  is  not  revisable  on  error,  unless  an  exception  was  re* 
served  to  it. 

Appeal  from  the  Girouit  Cojxxt  of  Fajetto* 
Tried  before  tiie  Hon.  Wk;  e..MroD. 
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This  action  was  brought  by  Robert  T.  AstODi  against 
Elizabeth  R.  Powell,  and  was  founded  on  the  defendant's 
promissosj  note  &r  t42&^  dated  lUe  lOtfa  Beptember,  1857, 
aod  payable  on  the  25th  I>«cember  tiext  after  date.  The 
defendant  pleaded,  in  short  by  consent,  non-assumpsit, 
want  of  consideration,  and  failure  of  consideration ;  and 
a  special  plea,  which  averred  that  the  note  was  given  for 
the  amount  found  due  from  the  defendant  on  an  award, 
and  stated  the  filets  connected  with  the  arbitration  and 
award.  The  court  below  sustained  a  demurrer  to  this 
special  plea,  and  refused  leave  to  the  defendant  to  plead 
over;  and  its  rulings  in  these  two  particulars  are  here  as- 
signed as  error.  There  is  no  bill  of  exceptions  in  the 
record. 

A.  B.  Clithsrall,  for  appellant. 
T.  Bbayis,  contra. 

R,  W.  WALKER,  J.--If  it  be  conceded  that  the  special 
plea,  the  demurrer  to  which  was  sustained,  contained 
substantial  matter  of  defense  to  the  action,  it  is  clear  that 
the  facts  alleged  might  have  been  given  in  evidence  nhder 
the  other  pleas^filed  by  the  defendant.  Ther^  was,  there- 
fore, no  error  of  which  the  appellant  can  complain,  in 
sustaining  the  demurrer. — Rodgers'  Adm'r  v.  Brazeale? 
81  Ala.  512,  and  cases  there  cited. 

2.  It  is  not  shown  that  the  defendant  excepted  to  the 
action  of  the  court,  in  refusing  leave  to  plead  over.  He 
cannot,  therefore,  assign  it  as  error  in  this  court. 


CHARLES  vs.  MILLER. 

[bill    IM  BQUITT  rOB  DISSOLXmON  AND  8STTLSM1KT  OF    PABTNERSHIP.] 

1.  A^eemmt  of  coun3el,/or  entry  of  decree  hy  een$ctU,  er^foreed  against  party. 
Under  a  bill  for  the  dissolution  and  settlement  of  a  mercanlile 
partnership,  a  written  a^eement  between  the  coansel  of  the  respec- 
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tive  parties,  sUtinf  the  ^nns  of  a  decree  to  "be  entered  up  by'oon- 
sent,  held  to  hare  been  properlj  enforced  by  the  ohancellor,  against 
the  objection  of  otte  of  the  parties,  supported  by  his  own  affidavit* 
on  the  ground  of  errors  moA  mistake;  the  affidavit  bein^  6ontr^ 
verted  by  the  eatb  of  the  opposite  party,  and  no  evidence  being 
adduced  in  support  of  it. 

AppfiAL  from  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  Jame&  B.  Clare. 

The  bill  in  this  case  waa  filed  by  William  Miller,  against 
David  Charles^  asking  the  dissolution  and  settlement  of 
a  mercantile  prrtnership  then  existing  between  them,  and 
the  appointment  of  a  receiver  to  take  eharge  of  the  part- 
nership business  in  the  meantime.  The  defendant  filed 
an  answer,  admitting  the  necessity  for  a  dissolution  and 
settlement,  and  concurring  in  the  pray^  of  the  bill;  and 
the  chancellor  then  made  a  decretal  order,  appointing  as 
receiver  a  person  selected  by  the  parties,  and  referring  the 
matters  of  account  to  the  master.  The  master  reported 
at  the  next  term,  that  the  parties  and  their  solicitors  ap- 
peared before  him,  on  the  day  appointed  for  stating  the 
account,  "  and  consented  that  he  should  be  relieved  from 
executing  the  order  of  reference,  and,  in  lieu  thereof, 
should  report  a  decree  as  agreed  on  by  consent  of  parties." 
The  decree  and  agreement  referred  to,  which  were  made 
a  part  of  the  report,  were  as  fbllows : 

"William  Miller    ^  In  Chancery:  Eighteenth  District, 
v$.  >    Middle  Chaneery  Division,  of  the 

David  Charles.      J     State  of  Alabacaa. 

"By  consent  of  the  parties  to  this  cause,  it  is  ordered, 
adjudged,  and  decreed,  that  the  said  William  Miller  pay 
to  the  said  David  Charles  the  sum  of  $963  36 ;  upon  the 
payment  of  which  sum,  all  the  assets  of  the  firm  of  Mil- 
ler &  Charles,  both  in  the  hands  of  the  receiver  appointed 
by  this  court,  and  in  the  hands  of  the  said  David  Charles, 
if  any,  be  delivered  over  to  the  said  William  Miller,  to 
be  hold  by  him  as  his  own  property;  that  upon  such  pay- 
ment and  delivery,  all  the  said  partnership  transactions 
between  the  said  parties  be  considered  as  finally  closed 
and  settled,  and  the  individual  accounts  of  said  parties 
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'to  said  firm  caDceled,  as*well  as  the  amounts  which  may 
'be  due  from  the  said  DavidOharies  to  the  receiver  in  this 
^ottuee,  for  goods  soHI ;  that  the  ftaid  William  "Milter  pay 
the  note  to  James'G.  Harris,  the  indebtedness  of  the  firm 
for  patent  medicines,  and  its  indebtedness  to  .^he  jpo^t- 
. office  department;  and  that  this  decree  be  a  lien  on  the 
assets  of  said  firm, in  the  hands  of.  said  receiver,  for  ^e 
;pi^y«iient  of  said  s^m  of!  <|96S  86,  by  said  WUijiila  MiUer. 
It  is  furthoi?  ordered  4tfid  deers^d,  that  this  eatt^  be  se< 
ferred  to  the  register  of  this  eonrt,  toaaqtiire  wA  report^ 
at  the  present  term,.. what  wotld  be  A.pf«:>per  coin]peuBa«< 
tioa^to  the  receiver^  aiMl  the  anoant  of  all ;^k6  other. cotia 
in  the  canse;  and  that  when  the  «ame  abEtlLbereperied^. 
each  party  ^all  pay  one-half-  of  all  the  coiits,  ii|cli»di|)f 
cempeneation  to  the  receiver, — ^for.  which  isei^eirQiaittotinta 
exeeation.«ftay  issue.  '  .     ^  . 

*^  It  is  agreed  by  the  parties  in  the  ab^Vi^  Mittlled  cauae,* 
that  the  register  bet  relieved  from  exeoiitiBg  the^order  of 
reference  in<  said  •cause,  as  direeted  by  the  deef ee  ptj^ 
D#iineed,at  the  February  term^  1869^  an4,  in  lieu  thereof^, 
report  the  foregoing  decree  as  ngreed  uppo  bjr«<^<Htaent  Cit 
parlies;  aad  that  the  same  be  entered  as  the  deoree^f 
the  couct,At  the  next  term  thereof." 

(Bigned  by  the^eoiunsel  of  both.parties.)   - 

At  the  term  to  which  the  master's  report  War  mad^ 

tbedefendant  filed  his  petition, supported byhis own afK* 

davit,  alleging  and  specifying  several  Errors  and  mistakes 

in  the  estimates  and  calculations  on  whi<$b  tfa^  terms  of 

the  consent  decree  were  based,  and  a^ng'that^the  report 

and  decree  might  be  set  aside.     Thei  cd^nlplftin«nt  'filed  tnk 

answer  to  this  petition,  denying  the  existence  of  the  sJ- 

'leged  mistakes,  and  appending  to  his  answer  an  affidavit 

of  its  truth.    The' court' thereupon  rendered  a  decree, 

overruling  the  defendant's  motion,  confirming  the  tnae^ 

ter's  report,  and  oiKlering  the  enrolment  of  the  decree  by 

consent  ;>  and  this  decree,  whinch  is  here  assigned  de  errotv 

reeites  th^t  no  other  evidence  than  the  affidavits  of  €t,B 

ipartiee  jv^as  adduceid  befereth^  ebaoeeUoriOii*thetheftrHi|( 

-of  the  defendant's  juotiojQ. 
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S.  W*.  CmkevlLi  lor  ih%  aj>pellant,  cited  1  OreenL, 
Sv.  20»;  HftrvBy  t.  Thorpe,  28  Ala.  2M ;  Bosenbaum  v^. 
^Xbe  State,  88  ib,  868;  3each  y.  Bhaw,  4  Barbour,  288. 

S.  F.  Hale,  contra. 

A.  J..  WALKSR,  C.  J.---Tbere  can  be  do  doubt  of  tbe  ^ 
fowar  of  a  oaurt  to  cany  Into  e^ect  the  solemn  aod  for-  • 
Nnal  add*  written  agreemtcitt  of  c««D6eI,  in  inference  to 
proeaediogB  in  tlie  cantea  ^ich  tiley  repiedent. — Ilarrey 
and  Mfiii  v.  Thavpe,  28  Ala.  250;  Starke  k  Moore  v.  Ke- 
man,  11  ck  818;  BoeenbaiiA  v.  Stale,  88  A.  8«2;  Ex-f§arU 
Lawreaw,  in  iMDoaciipt.    ladaed,  the  Code  {%  T4S) 
asprettdyiMroHde^  that  *^an  attortiej  has  authority  to 
bind  hia  dlie&t,  io  any  action  or  proceeding,  by  any  agree- 
nent  in  relation  to  each  cause,  made  in  writing,  or  by  an 
twtry  t6  be  viad«  on  the(  mioutee  of  the  court.'' 
\  "ihm  qa4iti(iD,^liaAar  il  is  not  the  du%y  of  the  conHi^. 
vbera  an- afraeaiaiit  of  counsel  has  been  made  itApro^i'^ 
Aaatly  or  by  uiatake,  or  has  been  procused  by  fraud,  tiy 
lrithb€4d  aa  enfoncenreiit  oS  it,  does  not  belong  to  this 
aasa*    ISfae  faata  stated  in  the  appellant's  petition  as  rea- 
sons for.  setting  aside  the  agreentont,  supported  by  bis 
afidaviti  irere  eoatroverted  by  the  answer  of  the  adrerse 
party,  also  sn^pcurtiad  by  sffidavit.    The  petition  lor  eet- 
tiag  aside  Kbe  agiMment,  and  the  report  based  upon  such 
Ijgjreemeat,  being/.th^is  denied,  it  devolved  upon  the  peti-  ^ 
tioiiar  to  a^Mtain  his  assertion  of  &cts  by  proof;  and,  as  ^ 
ba  did  noA  do  so^  tbe.cbanerilor  pioperly  disregarded  the 
fatitioB/    It  wowtd  have  been  improper  for  the  chancellor 
IQ  baveacta4  ttp^A  the  supposition  thlit  the  agreement 
bad  bean  made  improvidently,  or  by  mistake,  when  there 
waa  no  evideBOa  of  this  £^at,  save  the  appellant's  own 
aftdavi^  which  was  controverted  by  that  of  the  opposite 
partl>    TbcQfo  was  no  arfM  eonunttted  by  the  chancellor 
iii>  aot  midaog  a  retoesaa  of  the  qnaslioiia  of  fitct  to  tbe 
faster,  or  in  not  eootiaciifig  the  case  to  afford  an  oppor- 
taaily  for  takin^testimony^  wben  neither  of  those  thiaga 
'  asked*  by  the^  appellan t. 
The^  decree  of.  the.  couct  below  is«affirmed. . 
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McLAUGHLDT  vs.   McLAUGHLDT. 

[bill  in  equitt  for  injunction  of  judgment  at  law.] 

L  Wkai  is  revitahle  on  error, — On  appeal  from  a  decree  in  chancery,, 
dissdviag  an  injunction  on  the  deniab  of  the  answer,  without  pass> 
ing  on  the  equity  of  the  bill,  the  appellate  court  will  only  consider 
the  single  question  decided  by  the  chancellor. 

2.  Refunding  bond, — When  an  injunction  of  a  judgment  or  action  at 
law  is  dissolved  by  interlocutory  decree,  the  defendant  must  be 
required  to  give  a  refunding  bond,  as  prescribed  by  section  2982  of 
the  Code. 

Al>PEAL  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed  by  John  R.  McLaaghlin 
and  Samuel  G.  McLaaghlin,  Jr.,  against  Samuel  G.  Mc- 
Laughlin, Charles  McLaughlin,  George  McLaughlin,  and 
Samuel  Whitman.  Its  object  was,  to  enjoin  a  judgment, 
which  said  Samuel  G.  McLaughlin,  as  the  executor  of 
the  last  will  and  testament  of  John  McLaughlin,  deceased, 
had  obtained  against  said  Samuel  G.  McLaughlin,  Jr.,  on 
a  promissory  note  executed  by  the  latter  as  the  surety  of 
James  McLaughlin,  deceased;  and  an  action  at  law, 
founded  on  the  same  note,  which  said  Samuel  G.  McLaugh- 
lin had  instituted  against  said  John  McLaughlin,  as  the 
administrator  of  said  James  McLaughlin,  deceased ;  also, 
to  set  off  the  amount  due  on  this  note  against  the  dis- 
tributive interest  of  the  said  James  McLaughlin,  deceased, 
in  the  estate  of  said  John  McLaughlin,  deceased,  and,  to 
that  end,  to  have  the  administration  of  said  estate  settled 
in  the  chancery  court.  The  bill  alleged,  that  said  note 
was  given  for  property  bought  by  James  McLaughlin,  at 
a  sale  made  by  said  Samuel  G.  McLaughlin,  as  executor 
ef  said  John  McLaughlin ;  that  said  James  McLaughlin 
was  induced  by  said  executor  to  become  the  purchaser  of 
this  property,  under  the  promise  that  it  should  be  paid  , 
0Ut  of  Ms  interest  ae.  a  distributee  in  the  estate ;  and  that 
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flaid  note  was  signed  by  said  Samuel  G.  McLaughlin,  Jr., 
as  the  surety  of  said  James,  under  a  similar  promise  by 
the  executor.  Charles  and  George  McLaughlin  were  dis- 
tributees of  the  estate  of  said  John  McLaughlin,  deceased; 
and  Samuel  Whitman  was  joined  as  a  co-defendant  with 
them,  on  the  ground  that  he  had  purchased  the  distribu- 
tive interest  of  said  Charles,  and  had  afterwards  sold  and 
transferred  it  to  said  Samuel  G.  McLaughlin. 

Samuel  G.  McLaughlin  answered,  denying  the  allega- 
tions of  the  bill,  as  to  the  promise  and  representations 
under  which  tlie  property  was  bought  by  James  McLaugh- 
lin, and  the  note  for  the  purchase-money  signed  by  said 
Samuel  G.  McLaughlin,  Jr.;  but  admitting  all  the  other 
material  averments.  After  filing  this  answer,  he  moved 
to  dissolve  the  injunction,  as  well  for  want  of  equity  in 
the  bill,  as  on  the  denials  contained  in  the  answer.  The 
chancellor  dissolved  the  injunction,  in  vacation,  without 
deciding  on  the  equity  of  the  bill,  and  without  requiring 
a  refunding  bond ;  and  his  decree  is  now  assigned  as  error* 

J.  R.  John,  for  appellants. 
I.  W.  Gabeott,  contra. 

STOKE,  J. — The  chancellor  tleclined  to  pass  on  the 
equity  of  the  bill;  and,  under  the  circumstances,  we  think 
it  our  duty  to  do  likewise.  Had  the  chancellor  expressed 
any  opinion  on  the  frame  of  the  bill,  or  its  equities, 
motions  and  applications  might  have  been  urged  before 
him,  which  we,  as  an  appellate  court,  are  incompetent  to 
pass  on. 

We  agree  with  the  chancellor,  that  the  answer  contains 
a  full  and  complete  denial  of  every  averment  in  the  bill 
on  which  its  claim  to  relief  can  be  made  to  rest.  He, 
therefore,  did  not  err  in  dissolving  the  injunction. 

The  defendant  had  a  judgment  at  law,  which  under  the 
bill  in  thijB  case  was  enjoined.  In  dissolving  the  injunc- 
tion, the  chancellor  should  have  required  the  defendant 
to  execute  a  refunding  bond,  under  section  2982  of  the 
Code.  For  failing  to  do  so,  his  decretal  order  dissolving 
the  injunction  is  reversed ;  and  this  court,  proceeding  to 
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make  such  an  order  as  the  chancellor  should  have  made, 
doth  hereby  order  and  decree,  that  the  injunction  hereto- 
fore granted  in  this  cause,  be  dissolved,  on  the  defendant 
entering  into  bond,  payable  to,  and  approved  by  the  regis- 
ter in  chancery,  for  the  chancery  court  in  and  for  Perry 
county,  in  the  terms  prescribed  by  section  2982  of  the 
Code. 
Let  the  costs  of  this  appeal  be  paid  by  the  appMlee. 


SWIFT  vs.  SWIFT. 


[bill  in  BQUITT  to   establish  ABSOLUTS  BILL    OF  SALE   AS  HOBTQAGB ;   FOR 
BEDEHFTION,   AND   ACCOUNT.] 

1.  Chntraet  Juld  eondUional  sale,  and  not  mortgage, — A  written  instru- 
ment, signed  by  the  defendant,  reciting  that  he  hsA  purchased  from 
the  complainant  several  slaves,  specifying  the  name  and  separate 
value  of  each,  and  then  stipulating  that,  if  the  complainant  "shal 
redeem,  or  cause  to  be  redeemed,  any  part  of  said  negroes  within 
seven  years",  the  defendant  would  make  a  specific  deduction  from 
the  value  of  each, — ^whether  considered  by  itself,  or  in  connection 
with  an  absolute  bill  of  sale,  executed  on  the  next  day,  which  ac- 
knowledged the  receipt  of  the  money  in  full  payment  for  the  slaves, 
and  contained  a  warranty  of  soundness  and  title,  is  a  conditional 
sale,  and  not  a  mortgage ;  nor  will  a  court  of  equity  declare  the 
contract  to  be  a  mortgage,  on  proof  that  the  complainant  at  first 
applied  to  the  defendant  for  a  loan  of  money,  or  other  pecuniary 
aid — that  the  defendant  declined  to  loan  money,  but  made  another 
proposition  in  reply,  to  which  the  complainant  did  not  accede; 
and  that  by  the  arrangement  finally  concluded  between  them,  the 
defendant  assumed  a  large  debt  due  from  the  complainant  to  a 
third  person,  took  the  negroes  at  the  prices  specified  in  the  writ- 
ings above  mentioned,  and  received  from  the  complainant  his 
several  promissory  notes  for  the  difference  between  the  aggregate 
price  of  the  slaves  and  the  amount  of  the  assumed  debt;  there  be- 
ing no  proof  of  fraud,  imposition,  or  unfairness,  nor  any  great  dis- 
parity between  the  value  of  the  slaves  and  the  price  agreed  to  be 
paid. 

2.   Variance  between  dUegaiions  and  proof;  sufficiency  of  lender, — Under  a 
bill  which  alleges  that  a  oo'ntraot  for  the  sale  of  slaves  was  a  mort- 
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gage,  and  prays  for  a  redemption  and  account,  if  the  evidence 
shows  thai  the  contract  was  a  conditional  sale,  there  is  a  &tal  vari- 
ance between  the  allegations  and  proof;  nor  cotild  a  redemption 
be  decreed,  when  the  only  tender  alleged  in  the  bill  was  coupled 
with  a  demand  for  hire  which,  under  the  contract,  the  defendant 
had  a  right  to  refuse. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed,  on  the  24th  March,  1855, 
by  Theodorick  Swift,  against  his  brother,  Wiley  P.  Swift, 
and  alleged,  that  the  complainant,  being  largely  indebted, 
and  unable  to  meet  his  liabilities  without  a  sale  of  his 
property,  applied  to  his  brother  for  pecuniary  assistance; 
that  the  latter  responded  to  his  application,  by  letter  dated 
the  10th  January,  1850,  (which  was  made  an  exhibit  to 
the  bill,)  ^'proposing  to  aid  him  on  condition  that  com- 
plainant would  give  him  the  control  of  his  property"; 
that  on  the  3d  March,  1850,  ''in  conformity  with  the 
proposition  evinced  in  said  letter,  and  in  consideration  of 
the  assistance  of  said  Wiley  P.  Swift,  by  loan  of  his  name 
to  complainant,  to  raise  the  sum  ot  912,505,"  complain- 
ant executed  and  delivered  to  defendant  a  bill  of  sale  for 
seventeen  slaves;  that  the  defendant  executed  and  delivered 
to  complainant,  on  the  same  day,  "  as  a  condition  and 
qualification  in  writing  to  the  said  bill  of  sale,"  a  written 
instrument  acknowledging  the  defendant's  right  to  re- 
deem the  said  slaves,  on  the  terms  therein  specified,  at 
any  time  within  seven  years ;  that  this  agreement  and  the 
bill  of  sale  ''are  parts  of  the  same  contracti  and  have 
reference  to  the  same  slaves,  and  the  money  loaned  by 
Wiley  P.  Swift  to  complainant  was  by  virtue  of  these 
writings";  that,  "in  addition  to  the  security  given  by 
said  slaves  and  bill  of  sale,"  complainant  executed  to  said 
defendant  his  three  promissory  notes,  for  the  aggregate 
amount  of  94>305,  due  the  Ist  March,  1851, 1852,  and 
1858,  respectively ;  that  defendant  "never  did  advance 
or  pay  to  complainant  the  said  sum  of  $12,505,  but  exe- 
cuted his  note  for  that  amount  to  one  Thompson,  to 
whom  complainant  was  indebted,  and  required  complain- 
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ant  to  become  his  surety  on  said  note";  that  the  defend- 
ant has  had  the  use  and  possession  of  the  slaves  since  the 
time  when  said  contract  was  made,  -  and  now  claims  to 
hold  them  as  his  own;  and  that  the  complainant  has 
demanded  the  slaves,  and  offered  to  pay  whatever  balance 
might  be  found  due  to  the  defendant  on  a  settlement  of 
their  accounts,  after  deducting  the  reasonable  hire  of  the 
slaves  while  in  the  defendant's  possession.  The  prayer  of 
the  bill  was  for  a  redemption  and  account,  the  cancella- 
tion of  the  notes  and  bill  of  sale,  and  general  relief. 

The  letter  of  the  10th  January,  1850,  (omitting  the 
immaterial  portions,)  was  as  follows:  "After  receiving 
and  reading  your  letter,  I  feel  much  for  your  situation, 
particulariy  on  account  of  your  children.    But  you  are 
mistaken  as  to  think  I  am  odt  o7  debt  and  able  to  help 
yod.    It  will  be.  a  tight  squeeze  for  me  to  get  through 
with  my  pagrments,  on  account  of  only  making  a  half 
crop.    But  I  will  make  you  a  proposition,  and  it  is  the 
only  one  I  will,  do,  after  deliberately  considering  your 
case.    If  you  do  not  owe  more  than  twelve  or  fourteen 
thpuaafifd  dollars,,  and  Thompson  will  see  proper  to  m&k« 
the  amooaf  in  three  payments, — ^twelve  months  to  the 
first  payment,  which  ia  as  soon  as  I  can  make^it;  and  you 
are  ffispoeed  to  give  ma  control  of  your  property;  and. let 
me  bring  your  negroes  to  Alabama,  to  be  entirely  under 
my  control  and<  ^saqagement,  leaving  you  a  fi»e  house 
[and]  servanta-r-Bith^er  rent  or  sell  your  good  plantation, 
as  yon  ^all  it^  making  thirty  bales  of  cotton  a  year.    I 
have  either  more  land  than  I  can  oaltivate,  and  can  clear 
enongh  by  planting  tirole  to  'mak^  more  than  your  farm 
win  make;  and  if  I  can't  have  lai»d  enomgh,  I  will  hive 
out  a  part  of  your  negroes,  and  will  pay  your  debts,  and 
hold  yonr  pMperty  until  I  cdnsidtr  that  I  hatsr  made  the 
anaonat,  and  save  the  pf  operiy^  ^r  yopr  children,  ifJ  dDn;t 
ibr  you.   ,JS  it  i^  noceMaiy  that  a  paymeat  of  Msh  ia  to 
be  made^  I  wilkaay.  Berry  Bnrton  can  itise  the  amount 
from  -**^^  aitatA^  whidk  amount  I  vill  bwome  responsi- 
ble for;  so,  if  Bariy  banra  any  iealtng  or  diapoaiflion  to 
save  yonr  pxoptrty  for  yonr  .i$hildien>  they  M&  Wp«  You 
can  show  tfiia  letter  to  TfaompMn}  and  if  tius^  aimage- 
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ment  will  do,  write  immediately,  and  I  will  put  my  hands 
to  clearing,  and  bring  a  wagon  or  two,  if  necessary,  to 
move  your  negroes.  I  will  not  involve  myself,  unless  1 
have  the  entire  control  of  your  property,  and  that  at  home; 
for  I  have  no  confidence  in  your  plantation,  and  it  is  too 
far  from  homo.  But,  if  my  propositions  do  not  suit  you, 
and  you  find  you  will  have  to  sell  a  part  of  your  property, 
it  is  a  very  favorable  time  for  good  prices",  &c. 

The  writing  signed  by  the  defendant,  containing  the 
stipulation  as  to  the  redemption  of  the  slaves,  which  was 
also- made  an  exhibit  to  the  bill,  was  in  the  following 
words  : 
"State  of  Mississippi, )     Articles  of  agreement  between 

Noxubee  county.  I  W.  P.  Swift  and  Theod.  Swift, 
as  follows:  W.  P.  Swift  having  purchased  from  Theod.  a 
lot  of  seventeen  negroes — say,  Edmund,  Valued  at  $850; 
his  wife,  Susan,  valued  at  ^00 ;  boy  Jack,  at  $400;  Mar- 
tha, valued  at  $800;  Stephen,  at  $200;  Mary,  $200;  Fen- 
nel, $150;  and  child  Handy,  $100, — amount  of  the  family, 
$2,800;  July  and  child,  $760;  Chloe,$600;  Olive,  $650; 
Nicodemus,  $700;  Elijah,  $450;  Clark,  $750;  Joe,  and 
his  wife,  Mary,  valued  at  $1,500 — if  said  Theod.  Swift 
shall  redeem,  or  cause  to  be  redeemed,  any  part  of  said 
negroes  within  seven  years,  I  will  deduct  fifty  dollars 
from  the  value  of  each  grown  hand,  according  to  the 
above  named  prices;  and  the  young  negroes  can  be  re- 
deemed, within  two  years  at  least,  with  the  father  and 
mother;  if  not  in  two  years,  to  be  redeemed  at  what  they 
may  be  valued  at,  allowing  for  the  growth  of  them;  and  if 
]the  above  named  negroes  are  not  redeenied  in  seven  years, 
the  above  obligation  will  be  null  a^d  void.    March  3, 1850. 

W.  P.  Swm." 

The  defendant  answered  the  bill,  admitting  the  cotn- 
plainant's  alleged  application  to  him  for  pecuniary  assist- 
ance, and  his  response  by  letter  to  th^t  applicatibn; 
alleging  that  the  complainant  did  not  accept  the  proposi- 
tion mad«  in  said  letter,  and  that  it  had  no  connection 
with  the  oontraet  afterwarda  etitered  into  between  them ; 
admitting  his  execution  of  the  writing  dated  the  8d 
M«rch,  1S50,  but  ilismtiiig  that  it  was  void  as  a  contract, 
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because  executed  on  Sunday ;  and  allegiug  that  he  ac- 
quired and  held  the  slaves  under  an  absolute  purchase 
from  the  complainant,  as  shown  by  bis  bill  of  sale,  dated 
the  4th  March,  1850,  which  was  made  an  exhibit  to  the 
answer.  This  bill  of  sale  is  in  the  usual  form — acknowl- 
edges the  receipt  of  J8,200,  "  in  fiill  payment  for  seven- 
teen negroes",  (the  names  and  ages  of  which  are  specified,) 
and  contains  a  warranty  of  soundness  and  title.  The 
defendant  further  alleged  in  his  answer,  that  the  amount 
specified  in  the  bill  of  sale,  as  the  price  of  the  negroes', 
was  paid  by  his  assuming  a  debt  of  $12,500,  due  from 
the  complainant  to  one  Thompson;  and  that  the  complain- 
ant executed  to  him  his  four  (not  three,  as  stated  in  the 
bill)  notes  for  the  diflference  between  the  two  sums. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor dismissed  the  bill,  but  without  prejudice  to  the  insti- 
tution of  an  action  at  law,  or  the  filing  of  a  bill  to  compel 
the  specific  ejcecution  of  the  contract  dated  the  8d  March, 
1850;  and  his  decree  is  now  assigned  as  error. 

Alex.  &  Jno:  "White,  for  appellant. 
"Wii.  M.  BtW),  contra. 

R.  W.  WALKER,  J.— 1.  Whether  the  instrument 
exeQUted  by  the  defendant  on  the  8d  March,  1-850,  be  con- 
sidered by  itself,  or  in  connection  with  the  absolute  bill 
of  sale  executed  by  the  complainant  on  the  next  day,  it 
is  not,  either  in  form,  or  in  legal  effect,  a  mortgage,  but 
shows  a  sale  of  the  slaves  by  the  complainant  to  the  de- 
fendant, with  the  right  secured  to  the  former  to  repur- 
chase all  or  any  of  them,  within  the  period,  and  on  the 
teirms  specified  in  the  first  named  writing.  But  acontrstct, 
which  id  in  form  a  conditional  sale,  will  be  treated  as  a 
mortgage,  if  it  is  shown  by  parol  evidence  that  the  object  of 
the  tfansactioi^  as  understood  by  both  parties,  was  to  cre- 
ate )i  security  for  a  debt :  and  in  every  case,  where  the  ques- 
tion to  be  deteimined  is  whether  a  particular  transaction 
k  tabe  considered  a  sale  (either  absolute,  or  eonditional) 
0f  a  mortgage^  this  is  the  turning-point  of  the  inquiry. 
For  a  mortgage  is  essentially  a  security  for  a  debt;  and 
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the  rule  is  without  exceptioD,  that  when  no  debt  exists,  a 
mortgage  is  irapossible.  It  is  a  necessary  ingredient  of  a 
naortgage,  that  the  mortgagee  should  have  a  remedy 
against  the  person  of  the  debtor.  There  can  be  no  right 
of  redemption  on  one  side,  unless  there  be  the  right  of 
foreclosure  on  the  other. 

In  the  present  case,  the  evidence  which  is  set  out  in  the 
record  fails  to  satisfy  us  that  the  object  of  this  transac- 
tion, as  understood  by  both  parties,  was  to  create  a  secu- 
rity for  a  debt.  As  to  the  98,200,  the  consideration  paid 
for  these  negroes,  it  is  not  shown  that  the  complainant 
remained  under  any  obligation,  express  or  implied,  for  its 
repayment  to  the  defendant.  On  the  contrary,  the  infer- 
ence is  unavoidable,  that  the  arrangement  which  the 
parties  made  did  not  create  the  relation  of  debtor  and 
creditor  between  them,  except  to  the  extent  of  the  differ- 
ence between  the  agreed  price  of  the  slaves,  and  the 
amount  of  the  debt  which  the  defendant  assumed  for  the 
complainant.  For  this  difference,  the  complainant  exe- 
cuted to  the  defendant  his  four  notes,  as  testified  to  by 
the  witness  Goodwin ;  but  for  the  98,200,  the  price  at 
which  the  negroes  were  taken,  no  note,  or  other  evidence 
of  indebtedness,  was  given.  If  the  defendant,  upon  such 
evidence  as  is  set  out  in  this  record,  had  either  brought 
an  action  at  law  against  the  complainant  for  the  recovery 
of  the  98,200,  the  agreed  price  of  these  slaves,  or  filed 
his  bill  praying  a  sale  of  the  slaves,  the  application  of  the 
proceeds  to  the  repayment  of  the  purchase-money,  and  a 
decree  against  the  complainant  for  whatever  balance 
might  still  remain  due,  it  is  clear  that  he  must  have  fftiled 
in  the  suit. 

It  is  trqe  that  the  contract  seems  to  have  had  its  origin 
in,  or  rather  to  have  been  preceded  by,  a  proposition  for  a 
loan  ;  and  this,  it  is  well  settled,  is  a  cireumstan<;e  which 
strengthens  the  inclination  which,  in  cases  of  doubt, 
courts  always  feel,  to  consider  the  transaction  a  nnortgage^ 
rather  than  a  conditional  sale.  For  some  reason  which 
does  not  appear,  the  proposition  which  the  defendant 
made  by  letter,  in  answer  to  the  complainant's  appeal  for 
aid,  was  not  acceded  to;  and  the  arrangement  which  was 
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finally  road^,  was  altogethepdifferent,  ia  fiubstance  aB^w^l 
ae  in  form,  from  that  which  the  defeofdant  at  fii>st  pre* 
poaed.  This  first  proposition  clearly  coatemplatedy  that 
all  of  the  negroes  of  the  complainant  were ^  to  be  trana^ 
ferred  to  the  defendant,  solely  for  the  purpose  of  seturing 
the  latter  against  liabilities  to  be  incurred  for  the  benefit 
of  the  complainant;  while,  on  the  other  hand,  the  ar^ 
i^Dgement  finally  coneluded  between  the  parties,  so  far 
as  it  relates  to  the  seventeen  slayea  named. in  the  twa 
writings,  was  neither  a  loan  of  money,  ^n^r  the  •  oreatioii 
of  a  debt,  but  a  sale  ^f  the  negroes  for  a  ;consideratiosi 
then  given — namely,  the  discharge  by  the  defendant^^of 
liabilities  of  the  complainaQt,> amounting  to  $8,200;  that 
being  the  sum  agreed  upon  as  the  aggregate  value  of  the 
slaves.  The  stipulation  securing  to  the  conjplainabt  the 
right  to  redeem  any  part  of  the  slaves,  within  the  period 
designated,  is  a  strong  circumstance  to  show  that  the 
transaction  was  a  conditional  sale,  and  not  a  mortgage. 
The  making  of  the  first  propoBition  certainly  did  net 
deprive  the  defendant  of  the  right  afterwards  to  nego-- 
tiate  for  and  acquire  the  absolute  title.  This  he  appears 
to  have  done,  in  good  faith.  There  was  no-such  disparity 
between  the  value  of  the  slaves,  and  the  price  paid,  as  to 
cast  suspicion  on  the  transaction;  nor  do  we  find  any 
evidence  showing  that  the  defendant  was  guilty  of  frand, 
Imposition,  or  unfairness. 

Under  all  the  circumstances  disclosed  in  the  record, 
we  must  treat  the  transaction  between  these  parties,  not 
BS  a  mortgage,  but  as  a  conditional  sale,  the  terms  of 
which  are  set  forth  in  the  writing  executed  on  8d  March, 
1850.— Eiland  v.  Radford,  7  Ala.  726.;  Bewail  v.  Henry, 
9  i6.-24;  Murphy  v.  Barefield,  27  ib.  634;  West  v.  Hen- 
drix,  28  ib.  284 ;  Sewell  v.  Price,  82  ib.  97;  Crewe  v.  Thread- 
gill,  at  the  last  term;  White  &  Tudor'e  Lead,  Cases  Eq., 
vol.  2,  pt.  2,  431-442,  and  cases  there  cited. 

2.  If  it  be  conceded,  that  a  court  of  chancery  would 
take  jurisdiction  of  a  bill  for  the  specific  performance  of 
the  defendant's  contract  to  resell  all  or  any  of  the  slaves 
on  the  terms  set  forth  in  the  writing  executed  by  him,  it 
is  clear  that  the  complainantihas  no  right,  under  thisbill, 
11 


Digitized  by 


Google 


154  ALABAMA. 


Starke*  r.  Blackwell  and  Wife. 


to  any  8Q<cfa  relief.  In  the  first  plaee,  the  bill  alleges, 
that  the  contract  between  the  parties  was  a  mortgage,  not 
a  cottditional  sale ;  whereas  it  was,  in  fact,  a  conditional 
sale,  and  not  a  mortgage.  The  contract  proved  is,  there- 
fore, not  the  contract  allied.  In  the  second  place,  the 
defendJant  would  not,  under  the  contract,  be  chargeable 
with  the  hire  of  the  slaves ;  and  as  the  only  offer  to  re. 
deem,  alleged  in  the  bill,  is  one  which  was  coupled  with 
a  demand  for  fiire,  and  which,  therefore,  the  defendant 
had  the  right  to  refuse,  it  follows,  that  the  complainant 
shows  no  right  to  relief  founded  on  the  contract. — 'Mur- 
phy V.  Barefield,  27  Ala.  684;  Farrelly  v.  Robinson,  16  *. 
472-,  Casey  v.  Holmes,  10  ib.  777;  Bell  v.  Thompson, 
at  the  last  terra;.  McLeod  v.  Powe,  12  Ala.- 9. 
Decree  affirmed. 


STAKEE  vs.  BLACKWELL  and  WIFE. 

I  BILL  IN  SQUITT  TeSUBjrSCr  WIFE's  SSTAHATE  BSTATS  TO  FAYHE3(T  OF  KOrK.] 

1.  Proof  of  exetrution  of  note. — The  issue  in  this  case  being,  whether 
the  feme'covert  defendant  executed  the  promissory  note  which  was 
sought  to  be  charged  upon  her  separate  estate,  and  which  pur- 
ported to  be  signed  by  her,  jointly  with  her  husband;  one  witnea© 
expressing  the  opinion*  that  her  signature  was  genuine,  while  four 
other  witnesses  testified,  that  the  handwriting,  though  closely  rO' 
sembling  the  defendant's,  was  not  hers;  and  the  evidence  showing 
that,  when  the  note  was  handed  to  the  husband,  and  he  was  re- 
quired to  procure  his  wife's  signature,  he  went  with  it  towards  the 
room  occupied  by  himself  and  wife,  and  returned  with  her  name 
signed  to  it, — heldy  that  the  evidence  was  not  sufficient  to  over- 
come the  sworn  denial  of  the  answer. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clabk. 

The  bill  in  this  case  was  filed  by  Thomas  Starke,  against 
Mrs.  Bailie  Blackwell  and  F.  M.  Blackwell,  her  husband; 
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and  sought  to  enforce  paymeat,  oat  of  Mrs.  BlackweU's 
separate  estate,  of  a  promissoiy  uote  whioh  purported  to 
have  been  signed  b;  her,  jointly  with  her  iormer  husband, 
Joseph  Cone,  and  others,  and  which  was  giyen  for  the 
hire  of  slaves.  Mrs.  Blackwell  denied  in  her  answer  that 
she  ever  signed  the  note,  or  aathori^ed  any  one  else  to 
sign  it  for  her;  and  pleaded  that  fact  in  bar  of  the  suit. 
The  opinion  o£  the  court  contains  a  auffieient  statement 
of  the  evidence  bearing  on  this  controverted  question  of/ 
fact.  On  final  hearing,  on  pleadings  and  prool^  the  chan» 
eellor  held  the  evidence  insufficient  to  overcome  the  deni- 
als of  the  answer, '  and  therefore  dismissed  the  bill ;  and 
his  decree  is  nqw  assigned  as  error. 

Geo.  W.  Gayle,  for  appellant. 
Btbb  &  MoBGAN,  contra. 

A.  J.  WALKER,  C.  J.— The  purpose  of  this  suit  is, 
to  charge  the  separate  estate  of  the  feme  covert^  who  is  a 
defendant,  with  the  payment  of  a  promissory  note,  alleged 
to  have  been  executed  by  her  during  a  former  marriage, 
the  bonds  of  which  Were  severed  by  divorcement  The 
execution  of  the  note  by  the  defendant  is  denied  iii  a 
sworn  answer,  there  being  no  waiver  of  the  oath  by  the 
complainant.  The  chancellor,  deeming  the  testimony 
ineufflcient  to  overcome  the  denial  of  the  answer,  dis- 
miased  the  complainant's  bill.  Avoiding  the  intimation 
of  an  opinion  upon  any  other  point  in  the  case,  we  decide, 
that  the  chancellor's  view  of  the  testimony  was  correct, 
and,  upon  that  ground,  affirm  his  decree. 

Protracted  discussions  of  evidence,  by  an  appellate  court, 
are  generally  unnecessary  and  unprofitable,  and  should 
be  avoided.  They  usually  occupy  space  in  the  books  of 
reports,  without  announcing  any  legal  principle,  or  aftbrd- 
ing  precedents  for  the  adjudication  of  other  cases.  But, 
as  this  case  is  of  considerable  importance,  and  the  ques- 
tion of  fact  upon  which  it  hinges  is  one  of  intrinsic  diffi- 
culty, and  the  counsel  evidently  have  a  fbll  conviction  of 
right  upon  their  respective  sides,  it  seems  due  to  the  court 
that  its  decision  should  be  vindicated  by  a  brief  statement 
of  tlKe  reasoning  which  has  led  to  it. 
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There  are  five  witnesses,  (Rainer,  Lodor,  Craig,  Per- 
rine,  and  Hatcher,)  who  give  testimony  of  their  opinion 
as  to  the  handwriting  of  the  defendant's  name.  One  of 
these  witnesses  (Rainer)  expresses  an  opinion,  that  the 
handwriting  is  the  defendant's;  while  the  other  fotir 
express  the  contrary  opinion.  From  the  testimony  of 
Lapsley  we  learn,  that  after  the  note  was  signed  by  Cone, 
the  defendant's  hasband,  and  delivered  to  one  of  the 
complainant's  agents,  it  was  returned  to  Cone,  with  the 
exaction  that  he  should  procure  his  wife's  signature;  and 
that  he  took  the  note,  went  towards  the  ro6m  occupied 
by  himself  and  his  wife,  and  returned  in  a  short  time, 
with  her  name  to  the  note.  These  fects  fall  far  short  of 
demonstrating  the  execution  of  the  note  by  the  defend- 
ant; because  it  neither  appears  that  Cone,  while  he  was 
absent  with  the  note,  went  into  his  room,  nor,  if  he  did, 
that  his  wife  was  there,  or  that  he  saw  her  at  all.  Tl^ese 
facts  show,  that  the  name  of  the  defendant  was  affixed  at 
a  time  different  from  that  at  which  her  hasband  signed 
his  own  name,  and  afford  a  refutation  of  the  argument, 
that  because  Cone's  owu  signature  indicates  that  he  was 
too  drunk  to  have  committed  a  forgery  at  the  time  when 
he  signed  his  own  name^  he  must  have  been  drunk  and 
incompetent  to  have  imitated  his  wife's  signature  at  the 
time  when  her  name  was  affixed  to  the  note.  But  the 
important  deduction  from  those  facts  is,  that  Cone  bad 
an  opportunity,  unobserved,  to  sign  his  wife's  name  to 
the  note,  and  that  no  other  person  had  such  opportunity. 
It  is  proper  also  to  observe,  just  hero,  that  Cone  is  proved 
to  have  been  an  expert  pensman;  and  the  inference  is 
legitimate,  that  be  was  familiar  with  his  wife's  hand* 
writing.  From  the  premises  above  stated  it  is  a  necessaty 
inference,  that  either  the  defendant  herself  signed  her 
name,  or  that  her  husband,  an  expert  pensman,  and  famil- 
iar with  her  handwriting,  signed  her  name,  imitating  ber 
handwriting.  With  the  latter  of  these  alternative  propo- 
sitions, the  testimony  of  all  the  five  witnesses,  who  give 
their  opinions  as  to  the  handwriting,  harmonizes. 

Several  of  these  five  witnesses  say,  that  the  name  of  the 
defendanf  as  written  bears  a  striking  resemblance  to  ber 
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bwdwriting,  and  that  they  would  not  probably  have  sus- 
pected its  genniueuess,  had  it  not  been  disputed ;  but, 
being  invited  to  a  scrutiny  of  the  handwriting  by  the 
controversy  as  to  the  genuineness  of  the  signature,  they 
are  enabled  to  discover  differences  from  the  formation  of 
the  letters  and  the  character  of  the  marks,  peculiar  to 
the  writing  of  the  defendant,  which  lead  to  the  opinion 
that  the  sighature  is  not  genuine.  Upon  the  supposition 
that  the  defendant's  name  was  written  by  her  husband, 
and  her  handwriting  imitated,  we  would  look  for  just 
what  we  find  in  this  case, — a  failure  on  the  part  of  as 
many  as  one-lifth  of  those  not, peculiarly  skilled  in  judg- 
ing of  handwriting  to  detect  the  forgery,  and  a  detection 
by  the  others  only  after  they  had  been  led  to  make  a 
scrutinizing  examination.  Therefore,  the  fact  that  one 
witness,  out  of  five,  thought  the  name  to  be  in  her  hand- 
writing, and  that  the  others  attained  a  different  conclu- 
sion only  after  a  close  examination,  proves  merely  that 
tliere  was  a  striking  resemblance,  and  is  consistent  with 
the  supposition  of  a  skillful  forgery.  Indeed,  it  is  pre- 
cisely what  may  always  be  expected  where  there  is  an 
ingenious  forgery. 

There  are  other  facts  in  proof,  which  we  proceed  to 
notice,  tending  to  support  the  testimony  of  the  four  wit- 
nesses, who  express  the  opinion  that  the  name  of  the 
defendant  is  not  in  her  handwriting.     The  difierences 
shown  to  have  existed  between  the  signature  to  the  note 
and  the  defendant's  accustomed  writing,  are  such  as  would 
be  likely  to  occur  in  an  attempt  by  a  man,  handling  the 
pen  expertly,  to  imitate  the  handwriting  of  a  lady  who 
(as  we  infer  was  the  case  with  the  defendant)  didf  not  write 
a  great  deal,  and  was  not  expert  in  writing.     One  of  the 
witnesses  (Warford)  testifies,  that  there  is  a  resemblance 
in  the  writing  of  the  defendant's  name  to  the  handwriting 
of  Gone.    Lapsley,  another  witness,  shows  that  Cone 
desired  the  note  to  be  taken  without  the  signature  of  his 
-mfe,  and  at  first  delivered  it  without  her  signature.   From 
this  testimony  it  is  a  legitimate  inference,  that  Cone  was 
reluctant  to  ask  his  wife's  signature ;  either  because  he 
felt  a  delicacy  in  doing  so,  or  because  he  apprehended  a 
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refusal  on  her  part ;  and  there  was,  therefore,  a  motire 
for  his  affixing  her  signature  without  her  consent.  We 
thus  have  the  opinions  of  four  witnesses,  that  the  defend- 
ant's name  is  not  in  her  handwriting,  corroborated  by 
other  facts,  and  opposed  by  no  greater  conflict  of  opinion, 
than  will  probably  always  be  found  in  cases  where  signa- 
tures have  been  forged  with  any  degree  of  skill. 

To  overcome  the  strong  case  thus  made  out  for  the  de- 
fendant, the  complainant  has  the  testimony  of  the  wit- 
nesses Taylor  and  Sims,  as  to  the  defendant's  declarations 
not  yet  noticed.  To  the  declarations  proved  by  Taylor 
we  attach  but  little  importance.  It  is  neither  unreason- 
able, nor  unusual,  that  a  married  woman  should  speak  of 
her  husband's  debt  as  a  burden  common  to  him  and  her- 
self. The  defendant  has  attempted  to  assail  the  character 
of  the  witness  6ims ;  but  it  must  be  conceded  to  the  com. 
plainant,  that  the  attempt  was  ineffectnal,  and  that  we 
are  not  justified  by  the  evidence  in  refusing  to  credit  his 
testimony  on  the  score  of  bad  character.  We  will  not 
attempt  to  reconcile  the  declarations,  proved  by  this  wit- 
ness, with  the  other  testimony,  or  with  the  supposition 
that  the  defendant  did  not  execute  the  note.  If  th^  decli^ 
rations  were  made,  without  any  qualification,  precisely  a^ 
they  are  stated  by  the  witness,  they  would  weigh  very 
heavily  against  the  conclusion  that  the  defendant  did  not 
execute  the  note.  But^  in  determining  what  influence 
should  be  conceded  to  these  declarations,  it  is  proper  to 
consider  that  they  are  proved  after  the  lapse  of  several 
years ;  that  they  appear  to  have  been  made  incidentally^ 
in  a  conversation  having  reference  to  the  mistreatment  of 
the  defendant  by  her  husband  and  its  cause ;  that  they 
were  not  made  with  any  deliberation,  or  with  any  view 
to  their  effect  as  evidence  against  the  declarant;  that  they 
were  not  addressed  to  the  witness,  and  did  not  concern 
him  in  any  way ;  that  there  seems  to  have  been  nothing 
to  impress  the  precise  language  used  upon  the  memory 
of  the  witness;  and  that  the  witness  professes  most 
strangely  to  have  forgotten  who  were  present,  and  to 
whom  the  conversation  was  addressed,  and  thus  indicates^ 
either  a  frailty  of  memory,  or  an  intention  to  so  shape 
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h\B  teBtimony  as  to  avoid  coDtr»diotiott  or  espIaDation* 

To- these  most  be  added  the  farther  consideration,  that 
the  nature  of  the  declarations  is  such  that  a  very  slight 
alteration  of  the  language,  either  from  imperfection  of 
memory,  misapprehenaion,  or  deaigD,  might  change  their 
eflfeet.  Declarations,  made  and  proved  under  such  <»r- 
cumstances,  should  be  received  with  caution,  and  they 
must  weigh  with  a  heaviness  largely  dimini8hed,on  account 
of  the  considerations  above  stated,  in  the  scalds  against 
opposing  evidence. — Q-arrett  v.  Garrett,  29  Ala.  489. 

We  have  noticed  aH  the  evidence  in  this  case,  which » 
has  an  important  bearing  upon  t^e  point  of  controversy. 
It  ^8  incumbent  upon  the  complainant  to  sustain  the  aH^^^ 
gation  denied,  by  what  would  be  at  least  eqinvalcnt  to  the 
positive  proof  of  one  wttness,  supported  by  cerrobouating 
circumstances.  After  aHowhig  to  the  defendant's  testis* 
mony  its  proper  eflect,  in  contradicting  and  neulratisiog 
the  complainant's,  we  are  forced  to  the  eondusioti,  that 
if  the  balanoA  of  proof  is  »ot  on  the  •defendant's  side,  tbd 
complainant  is  at  least  left  without  the  measure  of  proo€ 
'necessary  to  overcome  the  denial  of  the  aaswec 

The  chanci^Uor's  decree  is  affirmed. 


COLEMAN  vs.  CAMP. 


[biu.  IX  EQinrr  ar  abmihutrator  for  -accookt  and  Bscocrssr'  sr 

PROPERTY.] 

1.  Bf quest  eonstrtied  to  create  life-estate  in  widow^  charged  with  support  and 
education  of  grandrckxldren. — Where  a  testator,  by  the  second  clause 
of  his  will,  devifldd  and  bequeathed  to  bis  wife  all  the  property  of 
which  lie  might  die  poflBeased,  ''dovittg  the  term  of  her  naiiaral 
life,  to  be  by  her  kept  together"  on  his  plantation  **for  the  pur- 
/|>ose  of  supporting  her,  and  for  the  support  and  education  of  my 
[his]  five  grand-children";  and/ by  the  fourth  clause,  devised  a 
tract  of  land  to  one  of  his  daughters,  "which,"  he  declaimed,  "is 

-excepted  oot  of  tbe  life-egtate  faerotolare  given ;tD. my  xwife^," — heli^ 
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that  the  wi4ow  took  the  entire  life-estate^  charged  with  the  support 
and  education  of  the  graud-childrcn,  and  not  in  trust  for  their 
benefit  equally  with  herself. 
2.  WJien  administrator  cannot  come  into  equity. — TKe  administrator  of 
a  deceased  tenant  for  life  cannot  come  into  equity,  to  recover  pro- 
perty whK)h  he  claims  as  emblements  accruing^  during  the  year  in 
w^ich  his  intestate  died ;  his  romedy  at  law  being  adequate  and 
complete. 

Appeal  .  from  the  Chancery  Court  of  Choctaw. 
Heard  before  the  Son.  James  B.  Clare. 

The  bill  in  this  case. was  filed  by  Wilie  J.  Coleman^  as 
the  administrator  of  Mrs.  Rebecca  Kemp,  deceased,  (who 
was-  the  widow  and  admiuistratrix  of- her  deceased  hus- 
band, Joseph  Kemp,)  agaiust  James  Camp,  both  indi- 
vidually and  as  surviving  administrator  with  the  will 
•nnexed  of  said  Joseph  Kemp,  W-.  A.  J.  Cahoon  and 
wife,  aud  the  children  of  Washington  Kemp,  deceased ; 
Mrs.  Cahoon-  and  Washington  Kemp  being  children  of 
•aid  Joeeph  Kemp.  Its  obj.Qct  was  to  recover  certain  per^ 
sonal  propeDty^  which  the  complainant  claimed  as  belong- 
ing  to  the  estate  of  his  intestate  under  the  will  of  eaid 
Joseph  Kemp ;  being  chiefly  Mrs.  Kemp's  accumulations 
during  her  life  from  the  property  in  which  she  had  a  life- 
estate  under  her  said  husband's  will,  and  the  crops  grow- 
ing on  the  plantation  at  the  time  of  her  death  in  August, 
18C6.  Joseph  Kemp  died  in  the  latter  part  of  the  year 
1852,  haviug  made  and  published  his  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate  after  his  death,  . 
and  which  contains  the  following  clauses : 

"•jFVr«/,  I  wish  all  my  jusfrdebts  and  funeral  expenses  - 
paid,  out  of  any  funds  in  the  hands  of  my  executrix,  as 
soon'  after  my  decease  as  possible.  Secondly^  I  give  and 
devise  unto  my  wife,  Rebecca  Kemp,  all  the  property, 
both  real  and  personal/  <»f  which  I  may  die  possessed, 
(esfcept  as  beretnafter  excepted,)  during  the  term  of  her 
B-atnral  life ;' to  be  by  ber  kept  together,  on  my  planta- 
tion on  which  I  now  reside,  for  the  purpose  of  support- 
ing ray  said  wife,  and  for  the  support  and  education  of 
my  five  gxand-ehildren,  the  children.of  my  son,  Washing- 
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tOD  Kemp,  deceased;  and  after  her  death,  then  said  pro- 
perty and  estate  to  be  disposed  of  as  follows :  Thirdly,  I 
give  and  devise  unto  my  grand-children,  sons  of  my  son, 
Washington  Eemp,  deceased,  (to-wit,  Edward  T.  Kemp, 
James  W.  Kemp,  John  M.  Kemp,  and  Robert  W.  Kemp,) 
tO'take  effect  after  the  termination  of  the  aforesaid  life- 
estete,  all  that  parcel  of  land  lying  on  the  Tombigbee 
river,  known  as  the  'Kemp  Landing  tract',  it  being  the 
plantation  on  which  I  now  reside ;  also,  all  my  lands  ad- 
joining said  plantation ;  to  them,  and  to  the  survivor  of 
them — ^that  is,  [if]  any  of  said  children  should  die  before 
majority,  then  the  shsHre,  of  such  deceased  child  or  chil- 
dren shall  vest  in  the  survivor -or  survivors  of  them,  pro- 
vided such  deceased  shall  have  no  children  of  his  own ; 
then  to  such  children,  if  any  there  be,  and  to  their  heirs 
forever.  Fourth,  I  give  and  devise  unto  my  daughter, 
Mary  Ann  Rebecca  Gaboon,  wife  of  William  Gaboon,  all 
that  tract  of  laud  known  as  the  'Philibar  tract',  contain- 
ing one  hundred  and  twenty  acres,  together  with  the 
appurtenances ;  which  is  excepted  out  of  the  life-estate 
heretofore  given  to  my  wife,  and  is  to  vest  in  the  said 
Mary  Ann  Rebecca  at  my  death,  for  her  sole  and  separate 
use  and  benefit  during  her  life,  and  after  her  death  to  the 
children  of  her  body  lawfully  begotten ;  but,  if  she  die 
without  children,  then  said  tract  of  land,  with  the  appur- 
tenances, to  go.  to  the  children  of  Washington  Kemp, 
deceased,  share  and  share  alike,  to  the  exclusion  of  her 
said  husband.  Mfthy  I  give  to  my  daughter,  Mary  Ann 
Rebecca  Gaboon,  wife  of  William  Gaboon,  one  hundred 
and  fifty  dollars  per  annum,  to  be  paid  to  her  annually  by 
my  executrix,  for  her  separate  use  and  support,  for  the 
term  of  twenty  years,  or  until  such  time  as  the  general 
distribution  of  my  estate  shall  take  place,  and  no  longer., 
Hfxihy  K  my  Rebecca  shall  die  before  the  youngest  of  my 
grand-children  becomes  of  age,  then  I  wish  my  property 
kept  together  on  the  plantation  on  which  I  now  reside, 
until  the  said  youngest  child  becomes  of  age ;  then,  after 
all  the  legacies  are  paid  and  confirmed,  the  residue  of  my 
p^perty,  both  real  and  penional,  I  wish  distributed  equally 
among  my  five  grand-children,  children  of  said  Washing- 
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ton  Kemp,  and  my  daughter,  Mary  Ann  Rebecca  Cahoon, 
wife  of  William  Gaboon ;  giving  to  my  said  daughter 
one^sixth  part  of  Bald  residue,  for  and  during  her  natural 
life,  and  after  her  death  to  the  children  of  her  body;  and 
if  she  dies  without  children,  then  to  my  said  grand-chiU 
dren,  children  of  Washington  Kemp,  deceased.  1xm%, 
I  hereby  constitute  my  wife,  Rebecca  Kemp,  executrix  of 
this  my  last  will  and  testamebt,  hereby  revoking  all  former 
wills  by  me  heretofore  made.  In  testimony  whereof,"  &a 
The  chancellor  held,  that  Mrs.  Kemp  took  a  life^etat^ 
in  the  property,  subject  to  a  charge  for  the  support  and 
education  of  the  grand-children ;  and  that  the  complain* 
ant  had  an  adequate  and  complete  remedy  at  law.  He 
therefore  dismissed  the  bill  for  want  of  equity,  but  with- 
out prejudice  to  the  institution  of  an  action  at  law;  and 
his  decree  is  here  assigned  as  error. 

T.  Reavis,  for  appellant. 
LoMAX  &  Prince,  contra. 

STONE,  J.— If  the  rights  of  Mrs.  Kemp  rested  alone 
on  the  second  clause  of  the  will,  we  would  be  strongly 
inclined  to  hold,  that  she  took  the  life-estate  in  trust  for 
the  equal  benefit  of  herself  and  the  children  of  Washing- 
ton Kemp,  deceased.  The  same  words  are  employed  in 
that  clause  to  confer  on  each  their  respective  interests. 
The  fourth  clause,  however,  sheds  light  on  this  question, 
and  leaves  us  no  room  to  doubt,  that  Mrs.  Kemp  was  the 
chief  object  of  testator's  bounty;  and  that  his  object  was 
simply  to  incumber  her  life-estate  with  the  support  and 
education  of  his  grand-children.  That  clause,  after  making 
a  devise  to  testator's  daughter,  Mrs.  Gaboon,  of  a  tract  of 
land,  employs  this  emphatic  language — "  which'*  [the  land 
devised]  "  is  excepted  out  of  the  life-estate  hetetofore  giom,  to 
my  wife,**  This  is  the  testator's  exposition  of  the  lan- 
guage found  in  the,  second  clause,  and  confers  on  Mrs* 
Kemp  a  life>estate  in  the  property  devised  and  bequeathed. 
McCroan  v.  Pope,  17  Ala.  612. 

[2.]  Under  this  view,  complainant  had  a  complete  and 
adequate  remedy  at  law,  and  his  bill  was  without  equity^ 

Decree  of  the  chancellor  affirmed. 
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CAMP  vs.  COLEMAN. 
[trover  for  conversion  of  personal  property.] 

1.  Bequest  to  vridow  aJhd  executrix  construed  as  enuring  to  kir  indivtdualfy, 
and  not  official^. — Under  a  devise  and  bequest  in  the  following 
words:  "I  give  and  devise  to  my  wife  Rebecca  all  the  property, 
both  real  and  personal,  of  which  I  may  die  possessed,  (except  as 
hereinafter  excepted,)  during  the  term  of  her  natural  life,  to  be 
by  her  k^pt  together,  on  my  plantation  on  which  I  now  reside,  for 
the  purpose  of  supporting  my  said  wife,  and  for  the  support  and 
education  of  my  five  grand-children,  the  children  of  my  deceased 
son  Washington ;  and  after  her  death,  then  said  property  and  estate 
to  be  disposed  of  as  follows," — whatever  interest  vests  in  the  widow, 
she  takes  individually,  and  not  as  executrix ;  and  if  a  trust  is  there- 
by imposed  upon  her,  it  dges  not  attach  to  the  office  of  executrix, 
nor  pass  on  her  death  to  her  co-administrator. 

2.  Assent  to  %acy.— Where  a  life-estate  in  the  ^  bulk  of  the  testator's 
property,  consisting  of  lands,  slaves,  &c.,  is  given  to  his  widow, 
who  is  also  appointed  executrix ;  and  who  afterwards  procures  the 
probate  of  the  will,  and  qualifies  as  administratrix  with  the  will 
annexed, — her  continuous  use  of  the  property  during  her  life,  in 
accordance  with  the  provisions  of  the  will,  is  an  implied  assent  to 
her  own  legacy,  which  involves  an  assent  to  the  legacy  to  the  re- 
mainder>men. 

Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Wm.  S.  Mtjdd. 

This  action  was  brought  by  James  Camp,  as  the  admin- 
istrator with  the  will  annexed  of  Joseph  Kemp,  deceased, 
against  Wilie  J.  Coleman,  to  recover  damages  for  the 
conversion  of  fifty-nine  bales  of  cotton  and  twenty-five 
cords  of  wood.  The  case  was  tried  on  an  agreed  state  of 
&ct8,  which  is  thus  stated  in  the  bill  of  exceptions  : 

"Joseph  Kemp,  the  plaintiff's  testator,  died'  in  1862, 
and  his  will  was  afterwards  duly  admitted  to  probate ;  a 
copy  of  which  will  is  made  a  part  of  this  agreement.'^ 
[This  will  is  set  out  at  length  in  the  report  of  the  chan- 
cery case  between  these  same  j5arties,  (p.  160)  and  needs 
not  to  be  repeated  here.]    "Rebecca  Kemp,  the  widow  of 
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said  testator,  did  not  dissent  from  the  will,  nor  did  she 
qualify  as  sole  executrix ;  but,  at  her  instance,  and  with 
her  consent,  letters  of  administration  with  the  will  an- 
nexed were  issued,  by  the  probate  court  of  Choctaw  county, 
to  herself  and  the  plaintift'  in  this  action ;  and  they  were 
duly  qualified  as  administrators,  and  acted  as  such  jointly 
up  to  the  death  of  said  Rebecca;  after  which  time,  plain- 
tiff continued  to  act  as  sole  administrator,  and  is  still 
acting  in  that  capacity.  After  the  death  of  said  testator, 
the  said  Rebecca  continued  to  reside  on  the  plantation 
mentioned  in  the  will,  and  took  possession  of  the  personal 
property  therein  bequeathed,  and  used  and  managed  the 
same,  and  kept  up  the  plantation,  with  a  wood-yard  there- 
to attached,  according  to  the  provisions  and  directions  of 
the  will.  The  said  wood-yard  constituted. a  part  of  the 
tract  of  land  on  which  said  testator  resided  at  the  time  of 
his  death,  and  was  kept  up  by  him  for  selling  and  sup- 
plying wood  to  steamboats  on  the  river;  and  said  wood- 
yard  was  kept  up  after  his  death  as  it  had  been  before. 
During  the  aforesaid  joint  administration,  said  adminis- 
trators paid  off  all  the  debts  of  the  testator,  and  the 
charges  upon  the  administration,  under  the  will  and  other- 
wise ;  and  said  Rebecca  also  supported  and  educated  the 
testator's  grand-children,  as  directed  in  the  will,  out  of 
the  proceeds  of  said  property.  In  the  course  of  her  ad- 
ministration and  management  of  the  estate  as  aforesaid, 
the  said  Rebecca  employed  the  negroes  and  other  forces 
on  said  plantation,  during  certain  seasons,  as  the  testator 
had  done,  in  getting  wood  for  said  wood-yard,  which  was 
collected  and  deposited  therein;  and  a  part  of  said  wood, 
so  collected  and  deposited  by  her,  remained  there,  and 
was  unsold  at  her  death.  In  the  year  1856,  said  Rebecca 
planted  and  cultivated  a  crop  of  cotton,  partly  on  said 
plantation,  and  partly  on  an  adjoining  tract  of  land,  which 
she  had  previously  purchased,  for  herself,  from  the  defend- 
ant. Said  crop  was  planted  and  cultivated  by  her  with 
the  slaves  and  other  planting  force  of  the  estate,  and  was 
not  matured  at  her  death.  Said  Rebecca  died  in  July, 
1856,  intestate,  and  still  indebted  for  the  said  land  pur- 
chased from  the  defendant.    Soon  after  her  death,  the 
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defendant,  having  duly  qualified  as  her  administrator, 
entered  upon  the  testator's  said  plantation  and  the  land 
purchased  from  himself,  claiming  as  such  administrator, 
and  took  possession  of  the  slaves  and  other  personal 
property  thereon,  and  continued  the  caltivatiou  of  the 
crops  thereon  growing,  and  gathered  said  crops  when  ma- 
tared,  and  housed  them  on  the  plantation  which  was  of 
the  testator's  estate;  and  all  this  he  effected  solely  with 
the  slaves  and  other  forces  of  the  testator's  estate,  of 
which  the  said  Rebecca  died  possessed.  The  said  Bebecca 
in  her  life-time,  and  the  said  defendant  after  her  death,  in 
cultivating  said  crops,  and  gathering  the  same^  and  also 
in  collecting  wood  for  said  wood-yard,  did  not  use  or  em- 
ploy therein  any  other  labor  or  planting  force  than  that 
which  belonged  to  the  estate  of  said  Joseph  Kemp,  and 
which  was  in  the  hands  of  said  Rebecca  at  the  time  of 
her  death.  The  said  crop  of  cotton  was  also  ginned  by 
said  defendant,  wifh  the  same  force,  on  a  cotton-gin  on 
the  plantation  of  said  Joseph  Kemp,  which  had  been 
purchased  by  said  Rebecca  in  her  life-time,  for  the  use  of 
said  plantation,  and  was  paid  for  by  her  out  of  the  pro- 
ceeds of  said  testator's  estate  in  her  hands.  The  cotton 
sued  for  in  this  action  is  the  same  cotton  so  gathered  and 
ginned  by  the  defendant;  about  two-thirds  of  said  cotton 
being  made  on  the  plantation  of  said  testator,  and  the 
residue  on  the  land  purchased  by  said  Rebecca.  On  the  ^ 
11th  January,  1857,  said  defendant  also  took  and  con- 
verted to  his  own  use  the  said  cotton,  amounting  to  fifty- 
nine  bales,  and  of  the  net  value  of  93,867  23;  and  took 
and  converted  — r-  cords  of  wood  lying  at  said  wood-yard, 
and  which  had  b^en  deposited  there  by  the  said  Rebecca 
as  aforesaid,  valued  at  943  75.  The  property  so  taken 
and  converted  by  the  defendant,  he  claims  to  have  and 
bold  as  administrator  of  the  estate  of  said  Rebecca,  and 
has  refused  to  deliver  up  or  account  to  plaintiff  for  the 
same,  or  any  part  thereof." 

"  This  being  all  the  evidence,  the  court  charged  the 
jury,  that,  conceding  it  all  to  be  true,  the  plaintiff  could 
not  recover  in  this  action";  to  which  charge  the  plaintiff 
excepted,  and  which  he  now  assigns  as  error. 
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LoMAX  &  Prince,  for  the  appellant. — The  will  does  • 
not  give  Mrs.  Kemp  any  estate  or  interest  separate  or  dif- 
ferent from  that  which  the  grand-children  take.  She  was 
to  receive  the  income  in  trust  for  them  and  herself,  for 
their  and  her  own  support.  The  interest  which  she  takes 
is  described  and  limited  in  the  same  terms,  and  by  the 
same  words,  as  that  which  the  grand-children  take.  Their 
support  and  education  is  no  more  a  charge  on  her  estate, 
than  her  support  is  a  charge  on  theirs.  She  has  no  more 
right  than  they  have  to  appropriate  the  entire  income,  or 
more  than  sufficient  to  satisfy  the  declared  object — that 
is,  a  support  according  to  thoir  relative  wants  and  neces- 
sities. For  analogous  cases,  see  Fellows,  Wadsworth  &  Co. 
V.  Tann,  9  Ala.  999 ;  Jasper  &  Maclin  v.  Howard,  12  ib, 
652;  Spear  v.  Walkley,  10  ib.  S28;  Nimmo  v.  Stewart, 
21  ib.  682.  The  accumulations  arising  from  the  property, 
after  providing  for  the  support  of  the  widow  and  the 
support  and  education  of  the  grand-children,  belong  to 
the  general  fund  for  distribution.  The  widow  takes  as 
executrix  and  trustee;  and,  as  an  express  provision  is 
made  for  her,  the  implication  arises  that  the  surplus  falls 
into  the  corpus  of  the  estate. — 1  Jarman  on  Wills,  461, 
462,  465. 

T.  Reavis,  contra. — The  second  clause  of  the  will,  con- 
strued in  connection  with  the  third  and  fourth,  gives  the 
widow  a  life-estate  in  the  property,  charged  with  the  pay- 
ment of  debts  and  funeral  expenses,  the  support  and  edu- 
cation of  the  grand-children,  and  the  payment  of  aa 
annuity  to  Mrs.  Gaboon.  The  words  on  which  the  appel- 
lant relies,  do  not  limit,  reduce,  or  divide  the  estate  given 
to  the  widow,  but  merely  show  the  motive  for  the  bequest. 
See  McCroan  v.  Pope,  17  Ala.  612;  Wallace  v.  Dold, 
&  Leigh,  268;  Barnes  v.  Simm?,  5  Ired.  Eq.  899;  Moore  v. 
Gamble,  1  Stockton,  (N.  J.)  246;  Crawford  v.  Patterson, 
11  Grattan,  364;  Bradshaw  v.  Ellis,  2  Dev.  &  Bat.  Eq.  22. 

A.  J.  WALKER,  C.  7.~The  second  clause  in  the  will 
of  Joseph  Kemp  contains  a  bequest  to  Mrs.  Rebecca 
Kemp,  and  vests  her  with  a  life-eetate  in  the  property 
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therein  referred  to.  Whether  she  took  the  title  subject 
to  a  trust  in  favor  of  the  testator's  grand-children,  is  a 
question  which  does  not  arise  in  this  case,  but  which  i& 
considered  in  the  chancery  case  between  the  same  parties 
at  the  present  term.  Whatever  interest  was  vested  in 
Mrs.  Kemp  by  that  clause  of  the  will,  she  took  as  an  in- 
dividual, and  not  as  executrix.  If  a  trust  was  thereby 
created  and  imposed  on  her,  it  was  one  which  did  not 
belong  to  the  office  of  executrix,  and  did  not  pass  to  her . 
co-administrator  on  her  death. — Hitchcock  v.  United 
States  Bank,  7  Ala.  484 ;  Lucas  v.  Price,  4  ib.  682 ;  Per- 
kins V.  Moore,  16  ib.  14 ;  Hill  on  Trustees,  237,  note  1 ; ' 
1  Lomax  on  Ex'rs,  868;  Conklin  v.  Egerton,  21  Wen- 
dell, 448;  Wells  v.  Cowper,  1  Ohio,  (Ham.)  313;  Judson 
V.  Gibboni,  6  Wendell,  228. 

[2.]  Mrs.  Kemp's  continued  use  of  the  property  con- 
veyed by  the  second  clause  of  the  will,  in  pursuance  to 
the  provisions  and  directions  of  the  will,  authorizes  the 
Implication  of  an  assent  to  her  legacy. — ^Walker  v.  Walk- 
er, 26  Ala,  262;  George  v.  Goldsby,  23  *.  326;  Qantt  v. 
Phillips,  28  ib.  275;  2  Williams  on  Ex'rs,  1180.  The  as- 
sent to  the  vesting  of  the  estate  for  life,  was  an  assent  to 
the  legacy  in  remainder;  and  consequently,  upon  the 
death  of  Mrs.  £emp,  the  property  went  to  thie  remain- 
der-men, and  did  not  return  to  the  personal  representative 
of  the  testator.— See  the  authorities  collected  in  Shep- 
herd's Digest,  187,  §  5.  The  plaintiff  had  no  title  to  the 
property  in  controversy^  and  the  ruling  of  the  court  below 
was  correot. 

Judgment  affirmed. 
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CAIN  vs.  GIMON. 
[bill  in  equity  to  set  aside  sale  dndek  mortoage.] 

1.  Efect  of  amendment  of  bill.^So  far  as  the  equity  of  the  bill  is  con- 
cerned, an  amendment  takee  effect  as  of  the  date  of  the  original 
bill. 

2.  What  amendments  are  allotoahle, — A  mere  inconsistency,  or  repuf* 
naucy,  between  the  allegations  of  the  original  and  amended  billa^ 
does  not  render  the  allowance  of  the  amendment  improper:  there 
must  be  an  inconsistency,  or  repugnancy,  in  the  purposes  of  the 
bill,  as  contradistinguished  from  a  modification  of  the  relief  soughl 

3.  Purcltase  by  mortgagee  at  mortgage  Male;  toko  may  impcack  t<,  (a\d  on 
lehat  ^ound. — The  wife  of  the  mortgagor,  claiming  under  a  volun- 
tary conveyance  from  her  husband  subsequent  to  the  mortgage, 
may,  in  equity,  impeach  the  validity  of  the  sale  under  the  mort- 
gage ;  and  if  her  bill  alleges  that  the  mortgage  debt  was' nearly 
(if  not  quite)  paid,  that  the  mortgagee  concealed  from  her  the  true 
state  of  the  account  between  himself  and  the  mortgagor,  had  th« 

.  property  sold  for  a  pretended  debt  greater  than  was  actually  due, 
and,  in  effect,  became  himself  the  purchaser  at  the  sale,  she  makes 
out  a  case  for  equitable  relief. 

4.  Ofer  to  do  equity. — In  a  bill  filed  by  a  voluntary  purchaser  from  the 
mortgagor,  seeking  to  set  aside  the  sale  under  the  mortgage  on  tke 
ground  of  fraud,  and  to  be  let  in  to  redeem,  an  av Moment  that 
the  complainant  is  ready  to  pay  the  amount  admitted  to  be  dne 
on  the  mortgage  debt,  **  and  hereby  tenders  tliat  amount,  or  any 
other  sum  that  maybe  found  due,  and  submits  herself  to  this  court 
for  its  decree  in  that  behalf '^  is  a  sufficient  tender. 

5.  Estoppel  agaimt  teiiant  from  denying  landlord's  title, — ^Tke  aoeeptanoe 
of  a  lease  fr9m  a  stranger,  by  a  party  who  is  in  possession  of  land,, 
if  done  "in  ignorance  of  his  rights,"  does  not  estop  him  from  af- 
terwards impeaching  the  validity'of  such  stranger's  title. 

6.  Whx)  may  take  advantage  of  usury, — The  wife  of  the  mortgagor,  claim* 
ing  under  a  subsequent  voluntary  conveyance  from  her  husband, 
and  seeking  to  impeach  the  validity  of  the  sale  under  the  mort- 
gage, and  to  be  let  in  to  redeem,  cannot  take  advantage  of  usury 
in  the  mortgage  debt. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  James  B.  Clark. 
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TuE  original  bill  iu  this  c^e  was  filed,  on  the  5th  No- 
vember, 1857,  by  Mrs.  Mary  Jane  Gaio,  eunig  by  her  next 
friend,  agai&st  Domiaiqae  GimoDi  J.  B.  Lassabe,  and 
AlphoDfie  Hortel.  Its  object  -was,  to  set  aside  m  fraudu- 
lent a  sale  made  under  a  mortgage,  or  deed  of  trust,  made 
by  Lassabe  as  trustee ;  to  have  the  acopnnts  between  the 
mortgagor  and  niortgagee  re«8tated,  and  a  redemption 
allowed  to  the  complainant,  who  was  the  wife  of  the  mort- 
gagor. The  mortgage  was  executed  on  the  11th  Septem- 
ber, 1851,  by  William  Cain,  then  the  husband  of  the 
eomplainant,  and  conveyed  a  certain  lot  in  Mobile  to  said 
Lassabe  as  trustee,  to  seenre  the  .payment  of  a  promissory 
note  for  $325,  given  by  «aid  Cain  on  that  day  to  said  Gi- 
mon, and  payable  twelve  months  after  date ;  **  said  Cain 
to  be  permitted  to  remain  in  the  possession  of  said  lot 
until  default,  and  the  lot  to  be  sold,  in  case  of  default,  at 
said  Gimon's  request,  at  public  auction,  to  the  highest 
bidder  for  caeh,  after  advertisement  for  at  least  ten  days ; 
the  proceeds  of  said  sale  to  be  applied  to  the  payment  of 
the  expenses  thereof,  then  to  the  payment  of  the  note, 
and  the  remainder  (if  any)  to  said  Cain."  The  sale  under 
this  mortgage  was  mado  on  the  18th  October,  1856 ;  and 
the  trustee  executed  a  deed  to  John  Conche,  as  the  high- 
'est  bidder,  upon  the  consideration  of  9800»  On  the  15th 
November,  1856,  Conche  sold  and  conveyed  his  interest, 
by  quit-claim  deed,  upon  the  consideration  of  $500,  to 
Gideon  M.  Parker,  who,  on  the  27th  May,  1857,  by  a 
similar  «deed,  and  upon  like  eonsideration,  sold  and  con- 
veyed to  Gimon.  The  bill  charged  that  Conche,  in 
becoming  the  purchaser  at  the  trustee's  sale,  '^  was  in  fact 
only  the  creature  of  Gimon ;  that  the  purchase  by  said 
Conche,  and  by  'said  Parker  from  him,  and  by  Gimon 
from  Parker,  wete  all  merely  colorable ;  that  no  money 
in  fact  really  passed;  bat  that  the  transactions  were  so 
done  for,  and  at  the  request  of  said  Gimon." 

The  eomplainant  asserted  an  interest  and  title  in  the 
t^^gi^ged  pramisea  under  a  voluntary  conveyance  from 
wtAA  Williann  Cain,  her  husband,  dated  the  27th  October, 
1858;  by  whidli  the  premises  were  conveyed,  in  consider- 
atbn  of  natural  love  and  affection,  to  William  J.  Provost 
12 


Digitized  by 


Google 


170  ALABAMA. 


Cain  V.  €^iin<m. 


as  trustee,  "for  the  sole  use,  profit  And  benefit  of  the  said 
Marj  Jane  Cain  and  the  heirs  of  her  body."  Thi«  deed 
was  duly  recorded,  and  the  tradt  wa«  aceepted  by  Provost; 
but,  on  the  26th  January,  1856,  on  the  applicatiofi  of  the 
complainant,  the  chanoety  court  remand  said  PrWost^ 
and  appointed  Alphonse  Huitel  as  trustee  in^  his  stead. 
The  bill  sought  to  have  the  sale  under  the  aioHgage  set 
aside,  and  the  accounts  between  Cain  and  Gimon  restated, 
on  the  ground  of  fhaud  in  the  sale,  and  of  usury  in  the 
mortgage  debt.  The  usury  is  thus  charged  in  the  origi- 
nal bill:  ♦* Complainant  is  infoftned  and  believes,  and 
therefore  charjges,  that  th^  origin  of  said  deed  of  trust 
from  Cain  to  Lassabe  as  trustee  was  as  follows:  Cain  bor- 
rowed from  Gimon  the  sum  of  $250,  for  twelve  months ; 
Gimon  loaned  said  sum  to  him  in  consideration  of  the 
usurious  interest  of  two*and-a-half  per  oeot*  per  month; 
and  said  Cain  gave  Gimon  his  promissory  note  for  $825, 
(which  ineloded  the  principal  sum  loaned  and  one. year's 
interest  thereon,)  and  made  said  deed  of  trust  ta  secure 
the  payment  of  said  note.  Complainant  is  informed  and 
believes,  and  therefore  charges,  that  saiid  Cain  paid  to 
said  Gimon,  and  to  said  Lassabe  for  him,  at  three  several 
times,  as  interest  on  said  note,  tho  sum  of  ^225  in  all ; 
but  she  does  not  know  the  precise  times  of  said  payments^ 
and  seeks  a  disclosure  of  the  same  from  said  Gimon  and 
Lassabe/* 

The  16th  paragraph  of  the  original  bill  was  as  follows: 
^^  Complainant  charges,  that  said  sale  was  made,  (^  she^is 
informed  and  believes,  in  fraud  of  her. rights,  and  with 
the  intention  on  the  part  of  said  Gimon  to  injiire  her; 
that  said  GimQn  knew  her  poverty  and  helplessness,  and 
that  she  was  the  beneficiary  under  thfi  deed  to  Provost, 
and  that  her  husband  had  abandoned  her;  yet  said  Gimon 
concealed  the  true  state  of  accounts  between  him  and 
said  Cain,  pretended  that  much  mpre  was  due  than  was 
the  fact,  and  finally  directed  his  said  trustee  (Lassabe)  to 
advertise  and  sell  under  his  trust.  The  sale  vtbb  for  cash, 
and  environed  with  such  suspicious  circuuMtances  thait 
no  stranger  would  bid ;  and  said  Gimon  was  thus  enal)led 
to  have  it  knocked  down  to  said  Ck)fiehe,  who  was  in  fiiit 
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his  creature  in  the  transaction."    An  amendment  of  the 
bill  was  afterwards  allowed,  by  which  this  paragraph  was 
stricken  out,  and  the  following  inserted  in  lieu  of  it: 
"Complainant,  though  she  is  hot  informed  of  the  actual 
state  of  the  accounta  between  said  Cain  and  Gimon,  and 
of  the  manner  in  which  they  were  made  up  at  the  time 
of  the  sale  by  said  Lassabe,  is  informed  and  believes,  and 
therefore  charges,  that  the  debt  for  which  said  deed  of 
trust  to  Lassabe  was  made,  amounted  to  only  $250;  that 
divers  payments  were  made  on  the  same  by  said  Cain; 
that  said  Gimon  overcharged  his  account,  by  compound- 
ing the  interest,  and  by  assuming  the  original  debt  to 
have  been  $325,  instead  of  |250,  the  amount  actually  bor- 
rowed from  him  by  Cain;  that  said  accounts  were  made 
up  by  said  Gimon  and  Lassabe,  in  the  absence  of,  and 
without  submitting  them  to  said  Cain,  or  to  complainant, 
or  to  her  said  trustee,  although  said  Lassabe,  as  well  as 
said  Gimon,  had  notice  of  said  deed  to  Provost  as  trus- 
tee; that  said  Gimon  did  not  credit  said  account  with 
the  amount  which  he  received  from  Crevallaire, — the 
property  conveyed  to  whom  by  said  Gimon,  this  com- 
plainant charges,  was  worth  at  least  $400  at  the  time  of 
the  conveyance;  that  the  result  of  said  accounting,  what- 
ever it  was,  was  unjust  to,  and  a  fraud  upon  this  complain- 
ant; that  said  fraud  was  deliberately  perpetrated  by  said 
Gimon,  and  carelessly  acquiesced  in  by  said  Lassabe  with- 
out examination  and  investigation ;  and  that  the  sale  of 
said  property  by  Lassabe,  un.der  said  deed,  Was  conse- 
quently made  on  false  and  fraudulent  grounds*" 

The  16th  paragraph  of  the  original  bill  was  as  follows : 
"  Complainant  is  informed  and  believeii,  and  therefore 
charges,  that  the  actual  amount  due  to  said  Gimon,  at 
the  time  of  said  sale,  was  less  than  $50;  but,  being  igno- 
rant of  the  sum  that  may  be  really  due,  and  said  Gimon 
fraudulently  claiming  the  property  as  his  own,  complain- 
ant is  not  in  a  situation  to  make  a  tender  to  him,  whicTi 
she  would  willingly  do."  This  paragraph  was  also  stricken 
out  by  amendment,  and  the  following  inserted  in  its  stead: 
"Complainant  further  saith,  that  she  is  informed  and 
believes,  and  therefore  charges,  that  without  the  credit 


Digitized  by 


Google 


172  ALABAMA. 


Cain  T.   Gimon. 


CD. said  Cain's  account  of  any  sum  whatever  for  the  sale 
to  Crevallaire  by  Gimon,  said  Cain's  debt  to  Gimon  was* 
not  actually  more  than  ibO^  if  so  tnuah,  at  the  time  of  the 
|uile  by  Gimon;  and  copnpjainant  hereby  tenders  that 
amount  to  said  (jlimon,  and  is  ready  to  pay  that  amount,, 
or  any  other  sum  that  m^  be  found  due  by  Cain  to  him,, 
and  submits  herself  to  this  court  for  its  decree  in  that 
behalf."  '         . 

In  reference  to  the  sale  to  Crevallaire,  alluded  to  in  the 
amendments  above  copied,  the  original  bill  alleged,  that 
William  Cain,  on  the  1st  December,  1864,  sold  and  con- 
veyed to  Margaret  Crevallaire,  in  consideration  of  $200^ 
a  portion  of  the  mortgaged  premises;  that  this  portion  of 
the  premises  was  included  in  the  deed  to  Provost  as  trus- 
tee, but  was  not  sold  under  the  mortgage;  and  that  the 
complainant  did  not  join  with  her  husband  in  the  con- 
yeyanjce.  The  amended  bill  added,  *'that  Gimon,  in 
January,  1855,  made  a  deed  of  said  land  to  said  Margaret 
Crevallaire,  for  a  Valuable  consideration  paid  by  her  to 
him,  (how  much,  complainant  is  not  informed ;)  and  that 
said  Gimon,  at  the  time  he  made  said  deed,  had  notice  of 
the  existence  of  said  deed  to  Provost,  as  trustee,  for  the 
benefit  of  the  complainaixt." 

The  original  bill  alleged,  that  the  complainant  had  been 
in  possession  of  the  premises  sold  by  Lassabe,  since  the 
removal  of  Provost  as  her  trustee,  in  January,  1856;  that 
neither  Conche  nor  Parker  ever  demanded  rent  of  her; 
"  that  said  Gimon,  after  Parker  conveyed  to  him,  called 
on  her  to  take  a  lease,  which  she  did  in  ignorance  of  her 
rights";  that  this  lease  expired  on  the  Ist  November,  1857; 
and  that  Gimon  afterwards  notified  her  to  quit  the  prem- 
ises, and  sued  her  for  ^20  arrears  of  rent. 

The  prayer  of  the  original  bill  was,  that  Gimon  might 
be  enjoined  and  restrained  from  the  further  prosecu- 
tion of  his  action  at  law ;  that  the  loan  of  money  by  Gi- 
mon to  Cain  might  be  decreed  usurious ;  ^Hhat  the  sale 
by  Lassabe,  and  the  deed  to  Conche,  be  annulled  and 
vacated;  that  the  other  deeds,  completing  the  circuit  of 
fraud  whereby  the  property  got  to  Gimon,  be  declared 
void;  that  it  be  referred  to  the  mazier  to  state  the  accounts  be- 
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iween  said  Cain  and  Gimon^  and  thai  the  court  make  sitch  order 
<md  decree  in  the  premises  as  equity  and  good  conscience  de^ 
mandJ*  The  amended  bill  struck  out  the  words  which 
are  italicized,  and,  in  Ijeu  of  them,  inserted  the'follow. 
ing:  "Complainant  prays,  that  said  Gimon  and  his  said 
trnstee  be  held  to  account  to  her,  as  tfce  beneficiary  under 
said  deed  to  Provost,  for  so  much  money  as  may  be  due 
to  said  Cain  upon  a  full  and  complete  settlement  of  the 
accounts  between  him  and  said  Gimon;  that  it  be  referred 
to  the  master  to  state  the  accounts  under  the  direction  of 
the  court,  and  that  the  court  would  grant  such  other  and 
further  relief  in  the  premises  as  in  equity  and  good  con- 
€cience  she  may  be  entitled  to." 

The  cbancellor  sustained  a  demurrer  to  the  bill,  as 
amended,  for  want  of  equity ;  and  his  decree  is  now  as* 
signed  as  error. 

Wm.  C.  E ASTON,  for  appellant. 
L.  S.  LuDB,  contra. 

STOJTE,  J.— In  Blackwell  v.  Blackwell,  83  Ala:  57, 
we  said,  "All  amendments,  which  are  properly  allowed, 
take  effect,  so  far  as  the  equity  of  the  bill  is  concerned; 
as  of  the  date  of  the  original  bill."  So,  if  the  amend- 
ment was  properly  allowed,  and  the  bill  as  amended  con- 
tains equity,  it  should  not  have  been  dismissed  for  any 
defect  in  the  original  bilK 

[2.]  It  is  contended,  however,  that  the  amendment 
makes  a  new  case,  and  should  not  have  been  allowed.  In 
Ingrabam  v.  Foster,  31  Ala.  123,  we  considered  this  ques- 
tion, and  held  that,  "  to  make  an  amendment  improper, 
it  is  not  enough  that  there  be  a  mere  inconsistency  or 
repugnancy  of  allegation.  There  must  be  an  inconsistency 
or  repugnancy  in  the  purposes  of  the  bill,  as  contradis- 
tinguished from  the  modification  of  the  relief.  One  of 
the  purposes  of  a  chancery  amendment  is  to  correct  an 
erroneous  statement  of  the  facts."  To  the  same  effect  is 
Blackwell  v.  Blackwell,  supra.  The  amendment  in  this 
case  was  allowable,  and  it  does  not  make  a  new  case. 

[3.]  It  is  further  urged  against  the  relief  sought  in  this 
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case,  that  Mrs.  Cain,  cot  being  a  party  to  the  trust  deed 
from  Cain  to  Lassabe  for  the  benefit  of  Gimon,  can  not 
object  to  any  irregularity  in  the  sale.  Brown  v.  Lips- 
<iomb,  (9  Porter,  472,)  Foster  y.  Goree,  (5  Ala.  424,)  Gary 
V.  Colgin,  (11  iL  614,)  and  Herbert  v.  Hanrick,  (16 16. 581,) 
are  cited  iii  support  of  this  position.  In  each  of  these 
cases,  the  ques.tion  arose  in  actions  at  law ;  and  in  each 
case,  the  atteippt  was  made,  in  a  collateral  proceeding,  to 
pronounce  the  title  defective.  There  is  a  marked  distinc- 
'  tion  between  the  cases  cited  and  the  one  we  are  consider- 
ing. The  deed  executed  by  Mr.  Cain  to  Provost,  in  trust 
for  the  sole  use  and  benefit  of  Mrs.  Cain,  though  volun- 
tary, had  the  effect  of  conveying  away  all  the  interest 
which  Mrs.  Cain  had  in  the  lot.  This  interest,  as  against 
Gin^on,. and  Lassabe  his  trustee,  was  an  equity  of  redemp- 
tion. Then,  Mrs.  Cain,  the  complainant,  succeeded  in 
equity  to  all  the  rights  which  had  remained  in  her  hus- 
band. One  of  those  clear  rights  was,  to  pay  off  the  mort- 
gage debt,  and  redeem  the  land.  The  bill  alleges,  that 
the  mortgage  debt  was  nearly  or  quite  paid ;  and  that 
Gimon,  by  concealing  the  true  state  of  the  account,  and 
falsely  stating  it,  perpetrated  a  fraud  on  complainant,  and 
procured  the  land  to  be  sold  under  a  pretended  debt, 
much  larger  than  the  real  liability.  The  bill  further 
charges,  in  effect,  that  Gimon  was  the  real  purchaser  at 
the  trust  sale.  The  fraud  charged  in  the  bill,  if  admitted 
or  proved,  is  sufficient  to  set  aside  the  sale — made,  as  it  is 
charged,  to  the  beneficiary — and  to  let  in  Mrs.  Cain  to 
redeem. 

[4.]  The  amended  bill  contains  a  Bufiicient  tender  in 
cases  like  this. — Nelsbn  v.  Dunn,  15  Ala.  601;  Billings- 
lea  V.  Ware,  32  ib.  415. 

[5.]  The  bill,  as  it  is  amended,  offers  a  sufficient  excuse 
for  the  delay  in  tiling  the  bill,  and  for  accepting  a  lease 
under  Mr.  Gimon. — Shelton  v.  Carroll,  16  Ala.  148, 153. 

[6.]  Under  our  decisions,  Mrs.  Cain  can  not  make  the 
defense  of  usury,  that  being  a  personal  defense. — See 
Cook  V.  Dyer,  3  Ala.  643;  Sayre  v.  Fenno,  ib.  458;  Harbin- 
son  V.  Harrell,  19  ib.  753;  Gray  v.  Brown,  22  ib.  262. 

In  the  preparation  of  this  opinion,  we  have  considered 
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^7  the  aT4hK«Bto  6f  tbe  bill  and  ameadmenta.    The 
pvMf  may  £41  &r  short  of  sMtainipg  thein« 

DeevM  of  tha  ebano^ttor  revenad;  and  aause  remanded. 


EASTBRWObD  «w-  LINTON. 

[nu»  n  Eomtr  bt  FuaciuaBB,  xosl  usHMuiAtiov  on  htle-bokd^  abate- 
MUTf  or  rir9clUflB^vo9vr«  Ajn>  xNjtuiQTiey  or  actiok  at  law.] 

1,  Weight  of  Te§ponsive  answer. — A  sworn  aoswer,  denying  a  material 
allegation  of  the  bill,  throws  on  the  complainant  the  onus  of  sus- 
taining his  averment  by  the  testimony  of  two  witnesses,  or  of  one 
wHn^»  with  •orrobotiatltig  ciraumstaaMt. 

%  tte^trmiUwn  qf  Uibfitmd;  vartomfie  kekoma  mHe^foHom  wul  proof. -^ 
UiKlor  a  purchaser's  bill,  aaeking  a  relbrxaatton  of  his  vendor's 
titla-bond,  by  the  ins^tioii  therein  of  a  parcel  .of  land,  which,  he 
alleges,  was  a  part  of  the  tract  purchased  by  him,  and  was  ( mitted 
from  the  bond  by  the  fraud  or  mistake  of  his  rendor,— if  the  evi- 
deaoe  sko«rs  that  said  parcel  was  omitted  by  xadstake,  and  that 
anoiber  pv«ri,  noi  ooaaiiitttttig  a  p«f  t  of  tha  tract  sold,  was  in- 
serted iu '  the  bood  by  mistake  in  lieu  of  the  omitted  parcel,  the 
complainant  cannot  have  a  decree. 

3.  iScETKe.— So,  where  the  bill  alleges,  that  the  vendor  had  no  title  to 
one  parcel  of  land  included  in  the  tttle-bond ;  and  the  evidence 
■hows  tlM^saidpareel  ibrmed  no  part  ef  Ue  tract  sold,  but  was 
MettedJby  m]4t»4:e  ki  lien  of  asioUicr  p«r«el»  to  which  the  vendor 
had^tle,^— the  cemplaimmt  oanuot  hava  a  decree. 

Appbal  ftom  the  Chaaeerjr  Couit  of  Pickens. 
Heard  before  the  Hob*  Jakbs  B.  Clabk. 

Tbb  bill  la  this  case  was  filed  bj  David  Easterwood, 
against  Samuel  I)«  Linton  and  William  A.  Linton,  for  the 
purpoee  of  reforming  a  title-bond  for  lands  purchased  by 
the  eomplainant  from  the  defendants,  obtaining  an  abate- 
meat  of  the  parchasa-monej,  and  enjoining  an  action  at 
law  on  the  notes  giveu  for  the  parchase-money.  The  de- 
.feodaota  answered^  and  alBO  filed  a  cix>0s  bill.    On  final 
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hearing,  on  pleadings  and  proof,,  the  ebantoeUoT  bi^,  thai 
the  complainant  was  etitUled  to  do  relief  un4eT  hisbill^ 
but  he  decreed  a  r^formattQH  of  the  ti4lie-bDnd^  ua4^^  the 
cross  bill,  at  the  costs  of  the  complainaut ;  and  tbia  de* 
cree*  is  now  assigned  ae  error^  ^ 

T.  Rbavis,  for  appellant. 
A.  B.  Clithbball,  eonlra. 

A.  J.  WALKER^  a  J.— Thd  bill  alleges,  that  the  west 
half  of  the  sonth-west  quarter  of  section  twenty-two,  the 
south-east  quarier  of  the  north-reaat  qoaiier  of  sactlon 
twenty-eight,  an<i  the  north-eaet  quarter  of  the  north-^at 
quarter  of  section  twenty-eight,,  (in  township  nineteen^ 
range  fifteen,)  were  bought  by  the  complainant,  and, 
through  fraud  or  mietake  on  the  part  of  tliQ  def^ndanta» 
omitted  from  the  hood  for  titles  whieh  they  gave  him. 
The  an&were  deuy  that  two*  of  those  pieces-^the  west  half 
of  the  sourth-west  quarter  of  section  twenty-two,  and  ttie 
north-east  quarter  of  the  north-east  quarter  of  section 
twenty-eight — were  epld  to  the  eomplainant,  or  pointed 
out  to  him  aa  a  part  of  the  laad  aold.  Tb^e  being  no 
waiver  of  a  sworn  answer,  it  was  inonmbent  upon  tbe 
complainant  to  overcome  this  denial  by  the  teetimony  of 
two  witnesses,  or  of  one  witness  with  corroborating  cir*- 
cumstances.  After  a  careful  sorutiny  of  the  testimony, 
we  agree  with  the  ehaneallor,. that  it  does  not,  iHiider  th«t 
rule,  suceessfally  oontro^ert  the  deoialef  the  defendatils. 

[2.]  The  answers  admit  that  the  otherpiece  of  land-^the 
south-east  qiiarter  of  the  oorth-ea^t  quarter  of  section 
twenty-eight — was  pointed  out  as  a  part  of  the  land  sold,, 
and  was  omitted  from  the  bond  by  mistake.  The  de- 
fendants deny  fraud;  assert  their  readiness,  willingness 
and  ability  to  m^ke  title  to  the  omitted  parcel  of  land ;, 
allege  that,  by  mistake,  another  parcel  was  inserted  in 
the  bond  iu  Ueu  of  the  omitted  parcel;  and' claim  that  th& 
land  improperly  inserted  should  be  stritiken  out,  and  that 
the  land  omitted  by  mistake  should  be  inserted.  The 
allegations  of  the  answer,  in  reference  to  this  matter,  are 
sustained  by  the  evidence.    The  complainant  is  not  eatih 
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tied,  under  his  bill,  to  a  reformation  of  the  boncf  by  the 
insertion  of  the  parcel  of  land  omitted  by  mistake ;  for 
that  omission  is  only  a  part  of  the  mistake,  which  con- 
sists also  of  an  erroneous  insertion.  The  court  cannot 
correct  the  entire  mistake,  by  striking  out  the  laijd  in- 
serted by  mistake,  as  well  as  inserting  that  omitted  by 
mistake,  without  granting  relief  in  the  absence  of  appro- 
priate allegations.  It  would  be  palpably  unjust  to  the 
defendants  to  reform  the  bond  by  supplying  the  omission, 
without  also  striking  out  that  which  was  inserted  by 
mistake. 

[3.J  The  complainant  alleges,  also,  that  the  defendants 
had  no  title  to  the  north-east  quarter  of  the  south-west 
quarter  of  section  twenty-one,  the  west  half  of  thenorth- 
eaat  quarter  of  section  twenty-seven,  and  the  north-west 
quarter  of  the  south-east  quarter  of  section  twenty-seven, 
which  arc  mentioned  in  the  title-bond.  The  defendants 
admit  that  they  had  no  title  to  one  of  these  parcels — ^the 
north-east  quarter  of  the  south-west  quarter  of  section 
twenty-one — bat  aver  that  it  was  inserted  in  the  bond  by 
mistake,  in  lieu  of  the  north-west  quarter  of  the  south- 
west quarter  of  the  same  section ;  and  that  the  parcel 
included  in  the  bond  is  almost  worthless,  while  that  to 
which  they  had  title,  and  which  they  actually  sold,  is  very 
▼alaable;'and  that  they  are  ready  and  willing  to  make 
title  to  it.  These  averments  of  the  answer  are  fully  sus- 
toined  by  the  proof;  and  being  sustained,  the  only  relief 
that  could  be  claimed  in  reference  to  the  mistake  com- 
mitted, would  be  a  reformation  of  the  bond,  by  inserting 
the  omitted,  in  lieu  of  the  included  parcel, — to  which 
relief  the  complainant  is  not  entitled  under  his  bill. 

As  to  the  two  other  parcels  of  land — the  west  half  of 
the  north-east  quarter  of  section  twenty-seven,  and  the 
north-west  quarter  of  the  south-east  quarter  of  section 
twenty-seven — which  the  complainant  alleges  were  in- 
cluded in  the  bond,  and  to  which  he  says  the  defendants 
had  no  title,  it  is  sufficient  to  say,  that  they  are  not  em- 
braced in  the  bond,  and  were  not  sold  to  the  complainant. 
They  are  not  mentioned  in  the  bond,  and  evidently  had 
nothing  to  do  with  the  sale. 
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Another  ground  for  relief  alleged  in  the  complainant's 
bill  is,  that  a  certain  water-mill  upon  the  premises  sold 
was  a  material  inducement  to  the  purchase ;  that  the  de- 
fendants, prior  to  the  sale,  had  given  to  one  Jemisoo,  who 
had  a  mill  below  on  the  creek,  permission  to  back  up  the 
water,  so  as  to  impair  the  value  of  the  mill  on  the  lands 
sold  to  the  complainant ;  and  that  the  fact  of  such  per- 
mission having  been  given  was  fraudulently  coneei^ed 
from  the  complainant.  The  defendants  deny  that  thejr 
gave  such  permission,  and  there  is  no  proof  opposed  te 
their  denial. 

The  defendants  deny  all  charges  of  fraud,  and  the  proof 
fails  to  sustain  the  imputations  of  the  complainant's  bill 
in  that  particular. 

From  what  we  have  said  it  results,  that  the  chancellw 
did  not  err  in  holding  that  the  complainant  was  not  enti- 
tled to  any  relief  under  the  original  bill. 

The  only  objection  made  in  the  argument  of  the  appel- 
lant's counsel  to  the  decree  ef  the. chancellor  under  the 
cross  bill,  is  that  the  cross  bill  was  repugnant,  in  <m% 
particular,  to  the  answers  to  the  original  bill.  This  ob- 
jection is  not  well  taken  in  point  of  fa;et.  The  repug- 
nancy mentioned  in  the  arrgument  does  not  exist.  We 
perceive  no  error  in  the  proceedings  of  the  court  below 
under  the  cross  bill ;  and  as  it  is  not  contended  tbatverror 
supervened  in  those  proceedings  in  any  other  matter 
than  that  already  noticed,  we  do  not  deem  it  proper  ov 
necessary  to  say  more  in  reference  to  the  decree  under 
the  cross  bill. 

Decree  affirmed. 
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GARROTT  &  BROOKS  vs.  PULLER. 

.     I  DETINUE  FOB  SLATES.] 

1.  jUabiUfy  of  sureties  on  detinue  bond;  jud^pfnent  reversed  in  party  and 
rendered. — There  is  no  statute  in  this  State,  authorizing  a  summary 
judgment  for  costs  against  the  sureties  on  a  detinue  bond,  jointly 
with  their  principal^on  his  dismissal  of  the  suit;  and  if  such  judg- 
ment is  rendered,  it  will  be  reversed  on  error  as  to  the  sureties> 
and  affirmed  as  to  their  principal. 

ApPBiHi  from  the  Circuit  Court  of  Perry. 

The  record  does  not  show  the  came  of  the  presiding 
judge. 

This  was  an  action  of  detinue,  instituted  by  Thomas 
IL  Nelms,  as  the  administrator  of  Alfred  Fuller,  de- 
ceased, against  Elijah  W.  Fuller  and  others.  The  plain- 
tiff made  the  affidavit,  and  gave  the  statutory  bond,  with 
L  W.  Oarrott  and  Wm.  M.  Brooks  as  his  sureties,  to 
obtain  the  possession  of  the  property.  At  the  return  term 
of  the  summons,  the  plaintiff  dismissed  his  suit;  and  the 
court  thereupon  rendered  judgment  for  the  costs  against 
him  and  his  sureties.  From  this  judgment  the  sureties 
now  appeal,  and  here  assign  the  same  as  error. 

Qabrott  k  Broods,  pro  se. 
J.  R.  John,  contra. 

A.  J.  WALKER,  C.  J.— There  is  no  statute  in  this 
State,  authorizing  the  summary  judgment  for  costs  which 
was  rendered  against  the  sureties  on  the  detinue  bond. 
The  judgment  must,  therefore,  be  reversed  as  to  the  sure- 
ties, but  must  stand  so  far  as  the  plaintiff  in  the  action  is 
concerned ;  and  the  cause  will  not  be  remanded. 


Digitized  by 


Google 


180  ALABAMA. 


Walker  v.  Gregory. 


3a    180| 
106    804,' 

^SlS  WALKER  vs.  GREGORY. 

|125    388 

[detinub  fob  slates  and  other  personal  property.] 

1.  lUegal  consideration. — A  contract,  whether  in  form  a  settlement  on 
a  mistress,  or  a  promise  to  pay  money,  made  upon  consideration 
of  future  illicit  cohabitation  between  the  parties,  is  void ;  and  al- 
though the  law  may  presume,  where  the  evidence  leaves  it  doubt-j 
ful  whether  the  consideration  was  past  or  future  cohabitation,  tha^P 
the  former  was  the  real  consideration  ;  yet,  where  it  is  shown  that 
"  there  was  evidence  conducing  to  prove  that  the  real  considera- 
tion was  future  illicit  intercourse,"  the  court  may  propSrly  refuse 
a  charge  asserting  that  legal  proposition,  although  **  there  was  also 
evidence  tending  to  prove  that  there  had  been  prior  illicit  i;nter- 
course  between  them." 

2.  Same. — Where  a  party  plaintiff  cannot  make  out  his  case,  without 
the  aid  of  a  con ti  act  founded  on  an  illee^^l  consideration,  he  is  not 
entitled  to  recover,  although  the  contract  may  have  been  executed 
on  his  part ;  but,  where  a  party  is  resisting  a  reoovery,  the  rale 
may  possibly  be  different. 

Appeal  from  the  Circuit  Court  of  St.  Clair. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Mary  Walker,  against 
Terrell  Gregory,  to  recover  certain  slaves,  together  with 
"twenty  head  of  hogs,  one  horse,  saddle  and  bridle." 
The  only  p^ea  was  the  general  issue,  "with  leave  to  give 
in  evidence  any  special  matter  which  might  be  pleaded  in 
bar."  The  facts  of  the  case  are  thus  stated  in  the  bill  of 
exceptions : 

"  The  plaintiff  proved  the  value  of  the  slaves  sued  for, 
and  their  hire,  and  that  they  were  in  the  defendant's  pos- 
session at  the  commencement  of  the  suit;  also,  that  the 
slave  Rachel,  the  mother  of  the  other  slaves  sued  for,  was 
the  property  of  Jeremiah  Gregory  on  the  24th  April,  1849, 
and  so  continued  to  be  up  to  the  time  of  his  death  in 
1853 ;  while  the  defendant  introduced  evidence  tending 
to  show,  that  said  slave  was  his  property  on  said  24th 
April,  1849y  and  so  continued  to  be.    After  proving  its 
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execution,  plaintiff  offered  in  evidence  a  written  agree- 
ment between  herself  and  said  Jeremiah  Gregory,  a  copy 
of  which  is  hei'eunto  annexed  as  a  part  of  this  bill  of 
exceptions;  and  introduced  evidence  tending  to  show, 
that  she  had  been  living  in  the  house  of  said  Gregory  a 
short  time  when  said  agreement  was  executed ;  and  that 
she  continued  to  reside  there  and  perform  her  part  of  said 
written  agreement.  There  was,  also,  evidence  conducing 
to  prove,  that  the  real  consideration  of  and  for  said  agree- 
ment was  future  illicit  intercourse  between  said  Gregory 
and  plaintiff.  The  plaintiff  introduced  evidence,  also, 
tending  to  prove  that  there  had  been  illicit  intercourse 
between  them  before  the  execution  of  said  agreement, 
and  that  the  said  Gregory  was  the  father  of  her  two 
youngest  illegitimate  children.  It  was  proved,  also,  that 
plaintiff  had  never  been  married,  that  she  hrfd  three  ^ 
illegitimate  children,  and  that  her  general  character  for 
chastity  was  bad;  also,  that  said  Gregory  was  a  married 
man  at  the  time  of  the  execution  of  said  agreement,  and 
had  been  for  many  years  previous ;  that  his  wife  lived 
with  him  up  to  the  time  of  his  death,  and  that  they  had 
one  child,  who  is  the  administrator  of  said  Gregory's 
estate  and  the  defendant  in  this  suit.'' 

The  agreement  above  referred  to  is  signed  by  both  the 
parties,  and  is  in  the  following  words :  "Agreement  made 
and  entered  into  the  24th  day  of  April,  A.  D.  1849,  be- 
tween Jeremiah  Gregory  and  Mary  Walker,  both  of  the 
county  of  St.  Clair  and  State  of  Alabama,  witnesseth, 
that  said  Gregory  agrees  with  said  Mary  Walker  to  give 
her  at  his  death  one  negro,  together  with  the  future  in- 
crease from  this  date,  and  twenty  head  of  hogs,  one  horse, 
saddle  and  bridle,  for  and  in  consideration  of  her  services 
during  his  life,  in  attending  to  the  business  of  his  house, 
and  working  in  the  house,  and  attending  to  and  keeping 
in  repair  the  clothing  of  the  family,  furniture,  and  beds; 
also,  to  find  board  for  her  and  her  two  children  during 
the  same  period;  and  on  her  failing  to  comply  with  said 
stipulations,  this  agreement  to  be  null  and  void.  And 
the  said  Mary  Walker  hereby  agrees  to  attend  to  the 
Itousebold  business,  of  said  Gregory  daring  his  life,  (should 
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she  live  so  long,)  and  to  use  due  care,  industry  and  dili- 
gence in  keeping  the  household  furniture  and  apparel  in 
order  and  repair,  and  to  accept  for  her  services,  at  the 
death  of  said  Gregory,  said  female  slave  Rachel,  with  her 
increase,  and  board  and  sustenance  for  hersdf  and  her 
two  children,  and  twenty  head  of  hogs,  one  horse,  saddle 
and  bridle.    In  testimony  whereof,'*  &c. 

"  Upon  this  state  of  facts,  the  court  charged  the  jury, 
among  other  things,  (1st,)  that  if  they  were  satisfied  from 
the  evidence  that  the  real  and  only  consideration  for  the 
making  of  said  agreement  on  the  part  of  said  Gregory 
and  plaintiff  was  future  illicit  intercourse,  then  the  agree- 
ment was  illegal,  and  plaintiff  could  not  recover  on  it; 
but  (2d,)  if  they  were  satisfied  from  the  evidence  that 
said  agreement  was  made  in  consideration  of  past  illicit 
intercourse,  then  it  was  good  and  valid,  and  plaintiff 
would  be  entitled  to  recover.  The  plaintift'  excepted  to 
the  first  tjharge,  and  then  asked  the  court  to  charge  the 
jury  as  follows :  1.  '  That  if  the  proof  shows  cohabitation 
both  before  and  after  the  contract,  and  either  one  or  the 
other  was  the  consideration  of  the  contract,  then  the  pre- 
sumption of  law  is,  that  it  was  for  past  cohabitation;  and 
that  past  cohabitation  is  a  good  consideration,  and  suffi- 
cient to  sustain  the  contract.'  2.  *  That  if  the  contract 
is  proved,  and  performed  by  the  plaintiff,  then  it  is  exe- 
cuted, and  vests  the  title  to  the  slaves  in  heron  the  death 
of  said  Gregory,  (if  the  title  was  in  said  Gregory  at  the 
time  said  contract  was  made,)  and  she  is  entitled  to  recover; 
and,  although  the  contract  may  have  been  illegal,  this 
cannot  be  set  up  as  any  defense  in  this  action.'  The 
court  refused  to  give  either  of  these  charges,  and  the 
plaintiff  excepted." 

The  rulings  qf  the  court  to  which,  as  above  stated, 
exceptions  were  reserved,  are  now  assigned  as  error. 

Alex.  &  Jno.  White,  for  appellant. — 1.  The  first  charge 
asked  should  have  been  given.  Parties  will  be  presumed 
to  have  contracted  legally,  where  the  contract  is  suscepti- 
ble of  a  legal  and  an  illegal  construction. — Lewis  v.  Da- 
vidson, 4  Mees.  &  W.  658 ;  Broom's^  Legal  Maxims^  471 ; 
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Atherly  on  Marriage  Settlements,  891-2 ;  Gray  v.  Mathi- 
BS,  5  Vesey,  286. 

2.  The  plaintiff  having  performed  her  part  of  the  agree- 
ment, the  contract  operated  as  an  actual  conveyance  of 
the  title  to  the  property. — Bewail  v.  Henry,  9  Ala.  24 ; 
Eiland  v.  Eadford,  7  Ala.  726;  McLeod  v.  Powe,  12  ib.  9. 
When  an  immoral  contract  has  been  executed,  the  parties 
being  m  pari  delicto,  the  court  will  not  set  it  aside. — 1  Story 
on  Contracts,  §  543 ;  Worcester  v.  Eaton,  11  Mass.  378 ; 
1  East,  94 ;  8  Dnrn.  &  E.  575 ;  1  Story's  Equity,  §  297  ; 
Adams  v.  Broughton,  18  Ala.  741 ;  Marler  v.  Marler, 
6  ib.  867;  Eddins  v.  Wilson,  1  ib.  287. 

Jas.  B.  Martin,  contra.-^l.  That  the  court  did  not  err 
in  the  charges  given,  or  in  the  refusal  of  the  charges  asked, 
is  fully  shown  by  the  following  authorities:  Stanley  v.  Nel- 
son, 28  Ala.  614;  6  Ohio,  19;  11  Mass.  868 ;  6  Cowen,  263; 
Harper's  (S.  C.)  K.  201;  1  Parsons  on  Contracts,  380-81; 
1  Greenl.  Ev.  §  284;  Gunter  v.  Leckey,  80  Ala.' 591. 

2.  The  first  charge  asked  was  properly  refused,  because 
it  was  calculated  to  confuse  and  mislead  the  jury. 

R.  W.  WALKER,  J.— There  can  be  no  doubt,  that  a 
contract  which  is  made  upon  consideration  of  future  illi- 
cit intercourse  between  the  parties,  is  illegal  and  void« 
The  rule  includes  a  settlement  on  a  mistress,  equally  with 
a  promise  of  payment  for  future  illicit  intercourse. — Ath. 
on  Mar.  Set.  890;  27  Law  Lib.  202.  There  was,  there- 
fore, no  error  in  the  first  charge  given. — 1  Story  Contn 
§  541;  Ath.  on  Mar.  Set.  890. 

The  first  charge  asked  by  the  plaintiff  was  rightly  re- 
fused. The  record  recites  that  the  testimony  conduced 
to  prove  that  the  real  consideration  of  the  agreement  was 
future  illicit  intercourse;  while  the  bill  of  exceptions  does 
not  affirm  that  there  was  any  evidence  which  tended  to 
show  that  past  intercourse  furnished  the  consideration, 
either  in  whole  or  in  part,  on  which  the  agreement  rested. 
The  charge  asked  may  have  been  proper,  in  a  case  where 
the  testimony  left  the  jury  in  doubt  on  the  question, 
whether  the  consideration  was  past  or  future  intercourse. 
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Ath,  on  Mar,  Set.  891.  We  are  not  informed  that  that  is 
this  case.  In  the  present  record,  we  are  informed  of  but 
two  facts  in  this  connection;  that  there  was  both  past 
and  future  illicit  intercourse,  and  that  the  evidence  con- 
duced to  show  that  the  real  consideration  of  the  agree- 
ment was  the  future  intercourse.  The  charge  asked 
ignored  an  important  fact,  which  the  evidence  conduced 
to  prove,  and,  if  given,  would  have  justified  the  jury  in 
finding  for  the  plaintiff,  notwithstanding  they  may  have 
been  satisfied  the  express  consideration  of  the  agreement 
was  future  illicit  intercourse.  This  not  only  justified, 
but  demanded  its  refusal. — ^Edgar  v.  McArn,  22  Ala.  796; 
Pritchett  v.  Munroe,  ib,  501;  Reese  v.  Beck,  24  ib.  651; 
Upson  V.  Raiford,  29  ib.  188 ;  Rowland  v.  Ladiga,  21  ib.  9; 
Ross  V.  Pearson,  21  ib.  478 ;  HoUingsworth  v.  Martin, 
23  ib.  591. 

If  the  proof  showed  that  the  real  consideration  of  the 
contract  was  future  cohabitation,  then  it  was  to  be  read 
as  though  it  had  recited  that  consideration.  To  establish 
her  cause  of  action,  the  plaintiff  was  forced  to  rely  on  the 
contract;  and  if  that  was  founded  on  an  illegal  considera- 
tion, she  had  no  right  to  recover. — Gunter  v.  Leckey, 
80  Ala.  691.  If  the  plaintiff  had  been  in  possession  of 
the  slaves,  and  the  administrator  of  Gregory  had  sought 
to  recover  them  from  her  by  suit,  possibly  the  rule  would 
have  been  different,  and  she  might  have  protected  herself 
under  the  maxim,  ^^ potior  est  conditio  possidentis." — 1  Sto- 
ry's Contr.  §  643 ;  Worcester  v.  Eaton,  11  Mass.  878. 

There  was  no  error  in  the  refusal  of  the  second  charge 
asked  by  the  appellant. 

Judgment  affirmed. 


A.  J.  Walker,  C.  J.,  not  sitting. 
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•    Roundtree  4b  Kirby  t.  SaodgrasB. 

ROUNDTKEE  4  KIRBY  vs.   SNODGRASS. 

[final  bettlbkent  or  admisistratob's  accounts.] 

L  Liability  cf  administrator  for  interest  ^  preaumptiom  in  favor  of  judg- 
puni. — On  appeal  from  a  jodgmeAt  of  the  circuit  court,  refersiag 
«  decree  of  the  probate  court, — by  which  decree  an  administrator 
was  charged  with  interest  on  the  money  in  his  hands,  iJ though  he 
made  the  statutory  affidavit,  tCode,  1 1813;)  if  tlie  record  does  not 
show,  by  bill  of  exceptions  or  otherwise,  the  evidence  which  was 
before  the  probate  court,  the  appellate  court  will  presume  that  the 
evidence  justified  jts  decision. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon,  JoHif  Gill  Shobter. 

Thb  record  in  this  case  shows  the  following  facts :  On 
tlie  29th  May,  1857,  the  probate  court  of  Jackson  granted 
special  letters  of  administration  on  the  estate  of  Mary 
Bird,  deceased,  to  John  Snodgrass,  and  afterwards  granted 
letters  of  administration  in  chief  to  C.  B.  Roundtree  and 
S.  P.  Kirby,  In  February,  1869,  Snodgrass  made  a  final 
settlement  of  his  special  administration,  and,  on  that  set- 
tlement, was  charged  by  the  probate  court  with  interest 
on  the  money  in  his  hands.  From  this  decree  he  prose- 
cuted an  aopeal  to  the  circuit;  court,  where  the  decree  of 
the  probate  court  was  reversed,  on  the  ground  that,  hav- 
ing made  the  statutory  affidavit  denying  that  he  had  used 
the  funds  in  his  hands,  he  ought  not  to  have  been  charged 
with  interest.  From  the  judgment  of  the  circuit  court 
the  administrators  in  chief  now  appeal,  and  here  assign 
the  same  as  error.  The  transcript  from  the  records  of 
the  probate  court,  on  which  the  action  of  the  circuit  court 
was  founded,  and  which  is  made  a  part  of  the  transcript 
filed  in  this  court,  contains  an  affidavit  by  said  special 
administrator,  purporting  to  have  been  sworn  to  before 
the  probate' judge. on  the  same  day  the  decree  was  ren- 
dered, denying  that  he  bad  used  the  funds  of  the  estate 

for  his  private  parposes;  but  the  decree  nowhere  refers  to 
18 
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this  affidavit,  nor  is  there  any  bill  of  exceptions  in  the 
record. 

Walker  &  Brickbll,  for  appellants. 
Robinson  &  Jones,  contra, 

A.  J.  WALKER,  C.  J— Section  1818  of  the  Code 
relieves  an  administrator  from  the  presumption  of  a  lia- 
bility for  interest,  upon  his  making  a  prescribed  affidavit, 
but  authorizes  a  contestation  of  the  affidavit.  If  it  be 
conceded  that  the  prescribed  affidavit,  which  is  copied 
into  the  transcript,  is  a  part  of  the  record,  the  decree  of 
the  probate  court,  in  reference  to  the  charge  of  interest, 
must  nevertheless,  in  a  revising  tribunal,  be  deemed  cor- 
rect. The  record  gives  us  no  information,  by  bill  (if 
exceptions  or  otherwise,  as  to  the  evidence  before  the 
probate  court;  and  we  must  intend  that  there  was  evi- 
dence successfully  controverting  the  affidavit,  and  that 
the  court  decided  correctly,  rather  than  that  the  affidavit 
was  uncontested,  and  that  the  court  erred.— -jDo€  ex  dem. 
School  ComVs  v.  Godwin,  80  Ala.  242;  Fleming  v. 
Ussery,  ib.  282 ;  Lovett  v.  Chisolm,  ib.  88 ;  Shepherd's 
Digest,  572. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  to  that  court. 


MATTHEWS  vs.  BAKER. 

[real  action  in  nature  of  ejsothbnt.] 

1.  Loealiofi  qf  lauds  by  State,  under  ad  qf  congress  of  llUi  August,  1848. 
The  act  of  congress  of  August  11,  1848,  (9  U.  S.  Statutes  at  Large, 
281,)  having  placed  at  the  disposal  of  the  legislature  of  this  State, 
for  the  use  of  schools  in  the  valueless  sixteenth  sections,  certain 
land*  theretofore  granted  to  the  State  for  internal  improvements, 
{5  ib.  455,)  and  authorized  the  legislature  to  locate  the  same ;  and 
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the  legislature  having,  by  the  act  of  February  13,  1850,  (Session 
Acts  1849-50,  p.  82,)  authoriaed  the  issue  of  certificates  of  purchase 
for  these  lands  by  the  comptroller  of  public  accounts,  or  by  a  loca- 
ting agent, — a  certificate  of  purchase,  signed  by  the  governor,  and 
countersigned  by  the  secretary  of  state,  being  issued  without  au- 
thority, does  not  evidence  a  selection  of  the  land  hy  the  State,  and 
cannot  defeat  a  recovery  by  one  claiming  under  subseqi^ent  entry 
from  the  United  States. 

Appbal  from  the  Circuit  Court  of  Pike, 
Tried  before  the  Hon.  John  Gill  Suortee. 

This  action  was  brought  by  Willoughby  Baker,  agaiu8t 
Randolph  Head,  to  recover  the  possession  of  the  south- 
west quarter  of  the  south-west  quarter  of  section  niue,  iu 
township  twelve,  range  twenty-one.    Jehu  Matthews  was 
made  a  defendant,  as,  the  landlord  of  Head,  and  pleaded 
not  guilty.     On  the  trial,  as  appears  from  the  bill  of  ex- 
ceptions, the  plaintiff  read  in  evidence  the  receipt  of  the 
receiver  of  the  land-office  at  Cahaba,  dated  August  2, 1855, 
acknowledging  payment  by  the  plaintiff  for  the  land  iu 
controversy,  at  fifty  cents  per  aero.     "  The  defendant  then 
introduced  in  evidence  a  certificate  for  the  said  laud, 
dated  the  21st  August,  1850,  signed  by  the  governer  of 
this  State,  and  countersigned  by  the  secretary  of  state, 
entered  by  William  Johnson,  under  the  act  of  the  legisla- 
ture approved  on  the  13th  February,  1850,  authorizing 
the  entry  of  certain  lands  donated  by  the  congress  of  the 
United  States  for  the  benefit  of  valueless  sixteenth  sec- 
tions; and  a  quit-claim  deed  from  said  Johnson  to  him- 
self.*'    The  plaintiff  then  read  in  evidence  the  deposi- 
tions of  the  secretary  of  state  and  comptroller  of  public 
accounts,  '*  for  the  purpose  of  showing  that  said  land  was 
not  subject  to  entry  under  said  act  of  the  legislature  of 
this  State,'*    To  the  former  of  these  depositions  the  de- 
fendant objected,  "onthe  ground  that  the  wituess  was 
not  the  custodian  of  the  records  in  relation  to  which  he 
testified,''  and  reserved  an  exception  to  the  overruling  of 
his  objection.     "The  court  thereupon  charged  the  jury, 
at  the  request  of  the  plaintiff,  that  if  they  believed  all 
the  evidence,  they  must  find  for  the  plaintiff*;  to  which 
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charge  the\defendant  excepted,"  and  which  he  now  as- 
signs as  error. 

H.  W.  HiLLURD,  for  appellant. 
PuoH  &  Bullock,  contra. 

A.  J.  WALKER,  C.  J.— Conceding  that  the  entire 
evidence  which  was  before  the  court  below  appears  to  be 
presented  by  the  record,  and  that  we  can  therefore  revise 
the  charge  upon  the  effect  of  the  evidence,  we  must  de- 
cide the  question  of  title  against  the  defendant.  Under 
the  act  of  congress  of  11th  August^  1848,  the  legislature 
had  the  privilege  of  locating  five  hundred  thousand  acres 
of  land,  less  tl^e  amount  previously  received. — 9  XJ.  8.  Stat, 
at  Large,  281;  5  ib.  455.  The  only  evidence  of  a  location 
of  the  land  in  controversy  is  a  certificate,  under  which 
the  defendant  claims,  signed  by  the  governor,  and  coun- 
tersigned by  the  secretary  of  state.  The  act  of  the 
legislature  of  this  State  of  13th  February,  1850,  author- 
izes the  issue  of  certificates  by  the  comptroller,  or  a  loca- 
ting agent;  and  it  may  be  (though  we  do  not  decide  the 
point)  that  the  certificate  of  the  comptroller  or  locating 
agent  would  be  prima-facie  evidence  that  the  State  had  se- 
lected the  land  mentioned  in  the  certificate.  It  is  clear, 
however,  that  neither  the  governor  nor  secretary  of  state 
had  any  authority  to  issue  any  such  certificate. — Pamphlet 
Acts  of  1849-50,  p.  82.  The  governor's  certificate  of 
purchase,  being  issued  without  authority,  could  not  evi- 
dence a  selection  of  the  land  by  the  State ;  and  until  the 
land  was  selected  by  the  State,  the  title  remained  in  the 
general  government,  and  was  subject  to  entry  at  the 
proper  land-ofllce  of  the  United  States.  There  was, 
therefore,  no  error  in  the  charge  given  by  the  court. 

This  view  of  the  question  of  title  renders  it  unnecessary 
to  consider  the  questions  of  evidence  made  by  the  appel- 
lant, as  they  could  not  aflfect  the  result. 

Judgment  affirmed. 
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PHIT.LIPS  vs.  SHERMAN. 

t 

[rial  action  in  naturb  of  xjictvent.] 

.  1.  Patent  to  deceased  person, — Under  the  act  of  congress  of  May  20, 
1836,  (5  U.  S.  Statutes  at  Large,  31,)  a  patent  issued  in  the  name  of 
a  person  then  deceased  enures  to  the  benefit  of  his  heir,  devisee  or 
assignee,  and  the  heir  may  maintain  an  action  at  law  on  such 
patent. 

2.  Validity  and  conelusioeneMt  of  pattnt. — A  patent  issued  under  th«  act 
of  congress  of  August  26, 1842,  ''for  the  relief  of  John  Pratt,  or 
his  legal  representative,"  C6  U.  S.  Statutes  at  Large,  865,)  cannot 
be  collaterally  assailed,  in  a  court  of  lavr,  on  the  ground  tliat  the 
person  to  whom  it  was  issued  was  not  the  legal  representative  of  said 
Pratt ;  that  question  having  been  eontroverted  before  the  commis- 
sioner of  the  general  land-office,  and  decided  by  him  in  favor  of  the 
patentee,  and  his  decision  having  been  af&rmed  by  the  secretary  of 
the  interior  on  appeal. 

3.  Cancellation  of  patent  wrongfully  issued.— When  a  patent  has  been 
vnrongfully  or  erroneously  issued,  the  commissioner  of  the  general 
land-office  may,  at  any  tin^e  before  its  delivery  from  the  local  land- 
office,  revoke  and  cancel  it. 

Appeal  from  the  Circuit  Courtof  Mobile. 
Tried  before  the  Hon.  Wm.  8.  Mudd. 

This  actiou  was  brought  by  Charles  E.  Sherman,  Joseph 
H.  Russell,  and  Ernma  Russell,  his  wife,  against  Eldridge 
R.  S.  Carter,  to  recover  a  lot  in  the  city  of  Mobile,  which 
was  described  as  a  part  of  section  forty-five,  township  four 
south,  range  one  west,  in  the  district  of  lands  subject  to 
sale  at  St.  Stephens.  Elam  Phillips  was  made  a  defendant, 
as  the  landlord  of  Carter,  and  pleaded  not  guilty.  The 
plaintiffs  derived  title  under  a  patent  from  the  United 
States,  dated  the  10th  November,  1854,  which  purported 
to  be  issued  under  the  act  of  congress  approved  on  the 
26th  August,  1842,  entitled  "An  act  for  the  relief  of  John 
Pratt,  or  his  legal  representative,"  (United  States  Statutes 
at  Large,  vol.  6,  p.  865;)  aud  which,  after  reciting  that 
Joseph  II.  Young  "  appears  in  the  original  papers  and 
report  ot  the  committee,  on  which  the  said  act  of  congress 
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was  founded,  as  legal  representative  and  vendee  of  the 
said  Pratt" — that  said  Young  had  entered  and  paid  for 
the  land,  and,  as  the  attorney  in  fact  of  said  Pratt,  by  deed 
dated  the  12);h  October,  1842,  had  conveyed  an  undivided 
moiety  of  his  claim  to  one  John  A.  Chambers,  who,  on 
the  9th  March,  1852,  conveyed  his  interest  to  said  Charles 
E.  Sherman, — conveyed  to  said  Toung  and  Sherman,  each, 
an  undivided  half  of  the  land.  Mrs.  Russell,  one  of  the 
plaii»tiffs,  was  the  sole  childandheir-at-lawof  said  Joseph 
H.  Young,  (who  died,  intestate,  in  1845  or  1846,)  and  had 
married  her  present  husband  before  the  commencement 
of  this  snit.  The  defendant  impeached  the  validity  of 
the  plaintiffs'  patent,  on  the  ground  that  Sherman  was 
not  the  "legal  representative"  of  John  Pratt,  within  the 
meaning  of  the  act  of  ooiigress  above  referred  to;  and 
claimed  title  in  himself,  as  a  purchaser  from  said  Pratt, 
under  a  deed  to  himself  and  one  Hubbard  dated  the  12th 
January,  1846. 

The  material  facts  of  the  case,  as  shown  by  the  tran- 
scripts from  the  records  of  the  general  land-office  at 
Washington  and  the  local  land-office  at  St.  Stephens,  are 
these:  In  June,  1836,  John  Pratt  made  application  to  the 
land-office  at  St.  Stephens,  claiming  a  preemption  right 
to  the  tract  of  land  embracing  the  lot  here  in  controversy. 
On  the  6th  December,  1836,  said  Pratt  executed  to  Joseph 
H.  Young,  for  valuable  consideration,  a  power  of  attorney, 
authorizing"  said  Young  to  prosecute  said  preemption 
claim  in  his  own  name,  and  to  sell  and  convey  to  others. 
Under  this  power  of  attorney.  Young  sold  and  conveyed 
to  John  A.  Chambers,  by  deed  executed  in  the  name  of 
Pratt  by  himself  as  agent,  dated  the  12th  October,  1842, 
an  undivided  half  interest  in  the  land;  and  on  the  9th 
March,  1852,  Chambers  sold  and  conveyed  his  interest  to 
Charles  E.  Sherman.  On  the  13th  September,  1843, 
Young  made  application  to  the  land-office  at  St.  Stephens 
to  enter  the  land  under  the  preemption  right  of  Pratt, 
claiming  to  be  the  legal  representative  of  said  Pratt 
under  the  act  of  congress  of  August  26,  1842;  and  re- 
ceived from  the  register  and  receiver  a  patent  certificate 
and  receipt.     On  the  12th  January,  1846,  Pratt  sold  and 
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conveyed  the  land  to  Phillips  &  Hubbard,  who  thereupon 
had  said  deed  recorded  in  the  "  book  of  transfers  "  in  the 
land-office  at  St.  Stephens.  On  the  5th  July,  1850,  the 
register  of  the  land-office  at  St.  Stephens  issued  a  patent 
certificate  for  the  land  to  "John  Pratt  or  his  legal  repre- 
sentative," founded  on  said  entry  of  the  15th  Septem- 
her,  1843,  above  mentioned.  Upon  this  certificate,  on 
the  12th  July,  1850,  a  patent  was  issued  from  the  general 
land-office  at  Washington,  in  favor  of  "John  Pratt  or  his 
legal  representative  ;'*  but  this  patent  was  never  delivered 
to  any  one,  and  was  canceled  on  the  10th  November,  1854, 
when  the  patent  to  the  plaintiffs  was  issued.  In  the 
meantime,  the  right  to  the  patent  was  contested  by  the 
rival  parties  before  the  commissioner  of  the  general  land- 
office,  who  decided  in  favor  of  the  plaintiffs ;  and  his 
decision  was  affirmed,  on  appeal,  by  the  secretary  of  the 
interior,  and  the  patent  under  which  the  plaintiffs  claimed 
was  issued  under  this  d^ecision. 

The  power  ot  attorney  from  Pratt  to  Young,  above 
referred  to,  was  in  the  following  words : 

"Know  all  men  by  these  presents,  thai  I,  John  Pratt, 
of  the  city  and  county  of  Mobile,  in  the  State  of  Alabama, 
for  divers  good  causes  and  considerations  me  thereunto 
moving,  as  well  as  the  further  consideration  of  fifty  dollars, 
to  me  in  hand  paid  by  Joseph  H.  Young,  of  the  city  and 
county  aforesaid,  the  receipt  whereof  I  do  hereby  ac- 
knowledge, have  made,  constituted,  and  appointed,  aud^ 
by  these  presents,  do  make,  constitute,  and  appoint  the 
said  Joseph  H.  Young,  my  true  and  lawful  attorney,  irre- 
vocably, to  ask,  demand,  sue  for,  recover  and  receive  any 
patent,  or  any  documentary  or  other  evidence  of  title, 
issuing  from  the  general  government,  or  other  land-offices 
of  the  United  States,  to  the  north-west  fractional  quarter 
of  fractional  section  twenty-two,  in  township  four,  range 
one  west,  south  of  the  thirty-first  degree  of  north 
latitude;  and  in  ray  name,  place  and  etead,  to  prosecute 
and  defend  my  claim  for  a  preemption  to  the  same,  before 
any  land-office,  or  court  of  law  or  equity  whatsoever ;  and 
in  my  name  to  claim,  enter  upon,  and  possess  the  same ; 
and  to  sell,  assign,  convey,  assure  and  set  over,  by  proper 
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deeds  and  conveyances,  unto  himself  or  any  other  person^ 
in  fee  simple,  all  ray  right,  title  andinterest,  of,  in,  and  to 
the  premises  above  described,  or  any  part  thereof;  and 
the  money  received,  or  arising:  from  the  sale  of  the  same, 
or  any  part  thereof,  I  do  hereby  direct,  authorize  "and  em- 
power my  said  attorney  to  use,  have,  possess  and  enjoy  as 
his  own  property ;  hereby  giving  and  granting  unto  my 
said  attorney  full  and  whole  power  and  authority  in  and 
about  the  premises,  and  generally  to  do  and  perform  alt 
and  every  act  and  thing  in  the  law  whatsoever  needful 
and  necessary  to  be  done  in  and  about  the  premises,  and 
for  me,  and  in  my  name,  to  do,  execute  and  perform,  as 
largely  and  amply,  to  all  intents  and  purposes  as  I  myself 
might  or  could  do,  if  T  were  personally  present;  and  an 
attorney  or  attorneys  under  him  to  appoint,  make  and 
substitute,  for  the  purposes  aforesaid ;  hereby  ratifying 
and  confirming  all  that  my  said  attorney,  or  his  substitute 
or  substitutes,  shall  lawfully  do 'by  virtue  thereof.  In 
witness  whereof,"  etc. 

*'  Upon  the  foregoing  evidence,  the  court  instructed  the 
jury,  that  the  plaintiffs  were  entitled  to  recover  in  this 
action ;  to  which  charge  the  defendant  excepted,"  and 
which  he  now  assigns  as  error. 

E.  S.  Dargan,  with  Gbo.  N.  Stewart,  for  appellant. 
Under  the  act  of  congress  of  August  26,  1842,  under 
which  the  plaintiffs'  patent  purports  to  have  been  issued, 
a  patent  for  the  land  could  legally  issue,  only  to  John 
Pratt,  or  to  his  legal  representative ;  and  if  issued  to 
neither,  the  patent  is  clearly  void. — 5  Wheatan,  29S; 
10  Peters,  662.  Sherman  wasnot  the  "legal  representative" 
of  said  Pratt,  within  the  meaning  of  said  act  of  congress. 
The  power  of  attorney,  under  which  he  claimed  that  char- 
acter, was  clearly  a  conveyance,  and  was  intended  to  divest 
Pratt  of  all  beneficial  interest  in  the  land.  It  is  not  a 
mere  agency,  but  an  actual  conveyance,  and  was  so  in- 
tended ;  and  therefore,  under  the  several  acts  of  congress 
prohibiting  the  sale  or  transfer  of  preemptidn  claims,  it  is 
to  all  intents  and  purposes  null  and  void. — U.  8.  Statutes 
at  Largo,  vol.  &,  pp.  420,  496,  678. 
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WA.  G.  Jones,  contra. — Tte  decision  of  the  secretary 
oftheiuterior,  affirming  the  decision  of  the  commissioner 
of  the  general  land-office,  on  the  merits  of  the  rival 
claims  in  this  case,  is  conclusive  between  the  parties  in  a 
court  of  law. — ^Bell  v.  Hearne,  19  Hpw.  (U.  S.)  252 ;  Bag- 
nell  v.-Broderick,  18  Peters,  436;  Mitchell  v.  Cobb, 
18  Ala,  137. 

A.  J.  WALKER,  C.  J.— Joseph  H.  Young,  one  of 
the  grantees  of  the  United  States  in  the  patent  of  iOth 
November,  1864,  died  before  the  date  of  the  patent.  But, 
by  virtue  of  the  act  of  congress  of  20th  May,  1886,  the 
title  enured  to,  and  became  vfisted  in,  his  heir. — 5  IT.  S. 
Statutes  at  Large,  81 ;  Schedda  v.  Sawyer,  4  McLean,  181. 
The  only  child  of  Young  was,  therefore,  a  proper  party 
plaintiff  in  this  suit,  as  the  owner  of  the  title  nominally 
bestowed  by  the  patent  upon  her  deceased  father.        ' 

[2.]  By  the  act  of  congress  of  26th  August,  1842,  "  John 
Pratt,  or  his  legal  representative,"  was  authorized  to  enter 
the  locus  in  quo^  at  the  minimum  price  of  public   lands, 
under  his  preemption  claim. — 6  U.  S.  Statutes  at  Large, 
865.    After  the  passage  of  this  act,  the  proper  depart- 
ments of  the  government  of  the  United  States,  upon  the 
fullest  consideration  of  the  question,  decided,  that  Joseph 
Young  was,  within  the  meaning  of  the  act,  the   ^^repre- 
sentaiive  "  of  John  Pratt;  and  issued  a  patent  for  the  land 
to  Young,  and  to  Sherman,  who  derived  his  claim  from 
Young.     Sherman  and  the  heir  of  Young,  joining  in  this 
suit  to  recover,  rest  their  claim  of  title  upon  that  patent. 
Th^  defendant  assails  the  patent,  upon  the  ground  that 
Young  was  not  the  "  representative "  of  Pratt,  within 
the  true  meaning  and  intent  of  the  act  of  congress;  and 
that  the  departments  of  the  government  of  the  United 
States  erroneously  adjudged  the  question  as  to  who  was 
Pratt's  representative.     In   support  of  the  proposition 
that  the  patent  was  erroneously  issued,  the   defendant 
adduced  the  same  evidence  that  was  before  the  commis 
sioiier   of  the  general  land-office,  and  also  before  the  sec- 
retary of  the  interior  on  the  appeal  to  him,  pending  the 
contestation  of  the  right  to  a  patent. 
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Now,  it  is  manifest  that,  under  the  act  of  congress  of 
28th  August,  1842,  the  general  government  had  authority 
to  issue  a  patent  for  the  land ;  and  that  it  was  the  duty  of 
the  commissioner  of  the  general  land-office,  subject  to  an 
appeal  to  the  secretary  of  interior,  to  determine  who 
was  the  person  entitled  to  a  patent  under  that  act.  The 
decision  has  been  made ;  the  patent  has  been  awarded ; 
the  patent  is  not  void  upon  its  face;  the  land  was  subject 
to  sale,  and  there  was  authority  to  issue  a  patent.  These 
circumstances  existing,  it  is  not  permisssible  that  the 
patent  shall  be  collaterally  assailed  in  a  court  of  law. 
Masters  v.  Eustis,  3  Port.^368 ;  Mitchell  v.  Cobb,  13  Ala. 
137;  Crommelin  v.  Minter,  9  Ala.  594,  607;  Wilcox  v. 
Jackson,  13  Peters,  498;  Bagnellv.  Broderick,  13  Peters, 
436;  Bates  v.  Herron,  at  the  last  term;  McTyer  v.  Mc- 
DqwcII,  at  the  present  term. 

[3.]  A  patent  had  been  issued,  previous  to  that  of  the 
plaintiffs;  but,  after  reaching  the  local  land-office,  and 
before  its  delivery,  was  recalled  by  the  commissioner  of 
the  general  land-office,  and,  being  deemed  erk-oneous,  was 
subsequently  canceled.  The  authority  of  the  commis- 
sioner of  the  general  land-office  to  revoke  an  erroneously 
issued  patent  before  its  delivery,  and  to  correct  its  error, 
is  maintained,  upon  reasoning  which  we  deem  conclusive, 
by  the  supreme  court  of  the  XJnited  States,  in  the  case  of 
Bell  V.  Hcarne,  19  Howard,  252.  Therefore,  the  previous 
issue  of  a  different  patent,  which  before  its  delivery  was 
recalled,  does  not  impair  the  validity  of  the  plain tiffi' 
title. 

Judgment  affirmed. 
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BELL'S  ADM'R  vs.  BELL. 

[bill  in  equity  Br  wife's  administrator  against  husband's  admin- 
istrator AND  HEIRS.] 

1.  When  wife's  administrator  may  come  into  equity. — ^The personal  repre- 
sentative of  the  wife  cannot  maintain  a  bill  in  equity,  against  the 
X)er8onal  representative  and  heirs-at-law  of  the  husband,  to  recover 
property  which  accrued  to  the  wife  after  her  desertion  by  the 
husband ;  which  was  claimed,  held  and  controlled  by  her  as  a  feme 
sole ;  of  which  the  husband  never  had  possession,  and  to  which  he 
never  asserted  any  claim  or  title. 

Appeal  from  the  Chancery  Court  of  Wilcox. 
Heard  before  the  Hon.  Wadb  Ketss. 

Thb  facts  of  this  case,  as  stated  in  the  bill,  are  these : 
John  Raiford  died,  in  Monroe  county,  Alabama,  in  1814, 
leaving  as  his  beirs-at-law  his  widow,  Mrs.  Lucy  Raiford, 
and  three  infant  children.     His  estate  was  administered 
upon  in  said  county,  by  one  James  Jenkins,  "who  settled 
his  administration  in  the  orphans*  court  of  said  county, 
in  the  year  1825,  and  in  the  distribution  of  said  estate 
Mrs,  Lucy  Raiford  received  a  negro  woman  by  the  name 
of  Linda."     In  1816,  Mrs.  Raiford  married  George  "W. 
Bell,  in  said  county  of  Monroe,  and  afterwards  had  two 
children   by   him.    In  1821,  while  still  residing  in  said 
county,  "  said  George  W.  Bell  left  and  wholly  abandoned 
his  said  wife;  leaving  her  with  five  children,  without  the 
means  of  supporting  them,  except  by  her  own   labor," 
Mrs.  Bell  soon   afterwards  removed   to  Wilcox  county, 
where  she  lived  up  to  the  time  of  her  death,  which   oc- 
curred on  the  30th  September,  1865,  "  during  all   which 
time  she  acted  as  a  feme  sole — managed   and   controlled 
her   property  without  any  molestation   or  interference 
from   her  said  hnsband,  and  claimed  the  property  in  her 
possession  as  her  own,  to  the  exclusion  of  any  right  in 
her  said  husband, -who  never  asserted  any  right  or  claim 
to  said  property,   but  permitted  her  to  claim,  own  and 
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manage  the  same  as  her  own  property,  and  to  act  in  regard 
thereto  in  all  respects  as  a  feme  sole."  George  BeU  went 
to  parts  unknown,  "  and  nothing  was  heard  of  him,  until 
about  the  year  1845,  when  it  was  understood  he  died  in 
the  city  of  Mobile." 

On  the  4th  October,  1855,  William  C.  Bell,  the  son  of 
said  George  W.  and  Lucy  Bell,  was  appointed  by  the 
probate  court  of  Wilcox  administrator  of  said  George  W. 
B^U ;  '^not  at  the  instance  of  any  creditor  or  creditors  of 
his  estate,  but  solely  for  the  purpose  of  excluding  the 
children  of  said  John  Raifordfrom  all  participation  in  the 
said  property;"  and,  as  such  administrator,  took  posses- 
sion of  all  the  personal  property  which  was  in  the  posses- 
sion of  Mrs.  Lucy  Bell  at  the  time  of  her  death,  including 
several  negroes  who  were  the  desjendants  of  the  woman 
Linda,  and  sold  a  portion  of  said  property  under  the  order 
of  said  probate  court.  On  the  17th  December,  1855, 
James  Raiford  obtained  from  said  probate  court  letters  of 
administration  on  the  estate  of  Mrs.  Lucy  Bell ;  and,  on 
the  7th  April,  1856,  filed  his  bill  in  equity  against  said 
William  C.  Bell,  both  individually  and  as  administrator 
of  said  George  W.  Bell,  and  the  other  heirs-at-law  of  said 
George  W.  and  Lucy  Bell;  praying  a  discovery  and  ac- 
count of  assets,  an  injunction  of  further  proceedings  in 
the  probate  court,  a  final  settlement  of  his  intestate's 
estate,  and  general  relief. 

The  chancellor  sustained  a  demurrer  to  the  bill,  for 
want  of  equity  ;  and  his  decree  is  now  assigned  as  error. 

Watts,  Judge  &  Jackson,  for  appellant. 
H.  F.  Deummonb,  and  L.  8.  Ludk,  contra. 

STONE,  J. — The  bill  in  this  case  presents  the  com- 
plainant in  an  inextricable  dilemma.  If  Mr.  Bell's  mari- 
tal rights  attached  to  the  slaves,  then  neither  Mrs.  BeU 
Dor  her  administrator  had  an}'  right  to  them,  either  at  law 
or  in  equity.  If  the  marital  rights  did  not  attach,  tbea 
the  remedy  of  the  complainant  is  perfect  at  law. — Jenkins 
V.  McConico,  26  Ala.  213,246;  Andrews  v.  Iluckabee, 
30  Ala.;  Mason  v.  McNeill,  23  Ala.  201;  Machem  v.  Ma- 
chem,  28  Ala.  874. 
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It  is  not  proper  for  us  to  decide  whether,  on  the  state- 
ments of  this  bill,  the  property  in  controversy  belongs  to 
the  one  estate  or  the  other. — See  Cecil  k  Juion  v.  Juxon, 
1  Atk.  278;  Starrett  v.  Wynne,  17  Serg.  &  R.  130,  184; 
Mead  v.  Hughes,  15  Ala.  141,  148. 

The  decreie  of  the  chancellor  is  affirmed. 

NoTB  BY  Rbportkr. — This  opinion  was  delivered  at  the 
January  terra,  1858. 


ROBERTSO]Sr  &  PETTIBONE  vs.  JOHNSTON. 
[bill  in  equity  bt  judgment  creditors  to  reach  equitable  assets.] 

1.  Construction  of  deed  of  gift  in  trust  for  married  tcoman  and  "  heirs  of 
her  body" — A  deed  of  gift,  by  which  slaves  and  other  personal  pro, . 
perty  are  conveyed  to  a  trustee,  in  trust  for  the  separate  use  and 
benefit  of  the  grantor's  daughter,  then  a  married  woman  having 
children,  '*  and  the  heirs  of  her  body  now  begotten,  and  hereafter 
to  be  begotten,"  free  from  the  control,  debts  and  liabilities  of  her 
husband ;  with  a  further  stipulation,  that  the  trustee  should  permit 
the  daughter  to  have  the  possession  and  control  of  such  portion  of 
the  property  '<  as  shall  And  may  be  necessary  for  the  welfare  and 
comfort  of  her  and  her  children,"  but  should  have  power,  at  his 
discretion,  to  take  the  property  into  his  own  possession,  "and 
so  to  employ  and  manage  the  same  as  shall  be  to  the  true  in- 
terest and  benefit  of  her  and  her  children," — confers  upon  the 
daughter's  children,  who  were  living  when  the  deed  was  executed, 
an  equal  and  joint  interest  with  their  mother,  subject  to  diminu- 
tion by  the  subsequent  birth  of  other  children. 

2.  When  debtor's  beneficial  interest  in  trust  property  may  be  subjected  in 
equity  to  payment  of  debts. — Under  a  deed  of  gift,  by  which  slaves 
and  other  personal  property  are  conveyed  to  a  trustee,  for  the 
separate  use  and  benefit  of  the  grantor's  daughter,  then  a  mar- 
ried woman,  and  her  children,  free  from  the  ^control,  debts  and 
liabilities  of  her  husband ;  with  a  further  stipulation,  that  the 
trustee  *' shall  and  will,  at  all  times  hereafter,  permit  all,  or  such 
portion  of  said  property,  to  be  and  remain  in  the  possession  and 
under  the  control  of"  the  daughter,  "  as  shall  and  may  be  neces- 
sary for  the  welfare  and  comfort  of  her  and  her  children ;"  pro- 
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Tided,  that  the  ^ustee  "may  and  shall/ at  any  and  all  times, 
have  the  right  and  authority  to  take  possession  of  said  property, 
should  he  deem  it  necessary  and  proper  for  him  so  to  do,  and 
to  employ  and  manage  the  same  as  shall  be  to  the  true  interest 
and  benefit  of  her  and  her  children," — although  no  portion  of 
the  trust  property  can  be  sold  for  the  payment  of  the  daughter's 
debts,  her  share  of  the  income  and  profits  may  be  severed  and 
applied  in  equity.     (Rick,  C.  J.,  dissenting.) 

Appeal  from  the  Ohanjery  Court  at  Claiborne. 
Heard  before  the  Hon.  Wadb  Keyes. 

The  bill  in  this  case  was  filed  by  Robertson  &  Pettibone, 
merchants  and  partners  in  trade,  in  behalf  of  themselves 
and  such  other  creditors  of  Mrs.  Delilah  Johnston  as 
might  come  in  and  contribute  to  the  expenses  of  the  suit; 
and  sought  to  subject  to  the  satisfaction  of  their  debts 
Mrs.  Johnston's  interest  in  certain  slaves  and  other  per- 
sonal property,  which  were  conveyed  by  her  father, 
William  J.  Gressett,  by  deed  of  gift  dated  the  22d  January, 
1843,  to  Edward  C.  Gressett,  as  trustee,  upon  the  follow- 
ing trusts :  "  To  have  and  to  hold  to  him,  the  said  Edward 
C.  Gressett,  his  heirs  and  assigns,  to  his  and  their  use  and 
behoof,  forever ;  upon  trust  and  confidence  nevertheless, 
and  to  and  for  the  uses  following — that  is  to  say,  to  the 
'own,  proper,  separate  use  and  behoof  of  the  said  Delilah 
Jane  Johnston  and  the  heirs  of  her  body  now  begotten 
and  hereafter  to  be  begotten,  free  from  all  and  every  claim 
or  demand,  control,  debts,  liabilities  or  engagements  of 
her  husband,  William  H.  Johnston,  which  may  now,  or 
ehall  at  any  time  hereafter  exist,  in  any  manner,  shape  or 
form  whatsoever ;  and  also  upon  this  further  trust  and 
confidence,  and  to  this  intent,  that  the  said  Edward  C. 
Gressett  shall  and  will,  at  all  times  hereafter,  permit  all, 
or  such  portion  of  said  property,  to  be  and  remain  in  the 
possession  and  under  the  control  of  the  said  Delilah  Jane 
Johnston,  as  shall  an4  may  be  necessary  for  the  comfort 
and  welfare  of  her  and  her  children ;  provided,  and  it  is 
hereby  declared  to  be  the  true  intent  and  meaning 
hereof,  that  the  said  Edward  C,  Gressett  shall  and  may, 
at  any  and  all  times,  have  the  right  and  authority  to  take 
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possession  of  the  said  property,  should  he  deem  it  neces- 
sary and  proper  for  him  so  to  do,  and  so  to  employ  and 
manage  the  same  as  shall  be  to  the  true  interest  and  benefit 
of  the  said  Delilah  and  her  children ;  and  likewise  upon 
this  further  trust,  that  provided  the  said  Delilah  shall  de- 
part this  life,  leaving  no  issue  "of  her  body  at  the  time  of 
her  death,  then,  and  in  that  case,  the  said  property  shall 
go  to  and  belong  to  her  said  husband,  William  H.  John- 
ston, absolutely ;  and  the  said  Edward  C.  Qressett  shall, 
upon  the  said  Delilah  so  dying,  without  issue  of  her  body, 
in  the  life-time  of  her  said  husband,  immediately  there- 
after transfer  and  convey  said  property  to  the  said  William 
H.  Johnston,  in  absolute  right,  subject  to  no  limitations, 
conditions,  or  restrictions  whatsoever." 

At  the  time  when  this  deed  was  executed,  Mrs.  Johnston 
had  two  children,  who  were  made  defendants  to  the  bill, 
jointly  with  her  and  the  trustee,  Edward  C.  Gressett. 
William  H.  Johnston  died  prior  to  1850.  The  complain- 
ants' judgment  was  rendered  at  the  spring  terra,  1^55,  of 
the  circuit  court  of  Monroe,  and  was  founded  on  a  prom- 
issory note  dated  the  12th  February,  1855,  and  payable 
one  day  after  date ;  which  note,  the  Dill  alleged,  was  given 
for  goods,  wares  and  merchandise,  sold  and  delivered  by 
complainants  to  Mrs.  Johnston  during  the  years  1850, 
1851,  1862,  1853,  and  1854.  An  execution  was  duly 
issued  on  the  judgment,  and  was  returned  "no  property 
found;'*  and  the  bill  alleged  that  Mrs.  Johnston  had  no 
property  liable  at  law  to  the  satislaction  of  the  judgment. 
The  prayer  of  the  bill  was,  "  that  the  interest  and  share 
of  the  said  Delilah  in  the  said  trust  property  may  be 
ascertained,  and  severed  from  that  of  her  said  children  ; 
that  the  same,  or  such  portion  thereof  as  may  be  necessary 
for  that  purpose,  when  ascertained,  may  be  decreed  to  be 
sold  for  the  satisfaction  and  discharge  of  complainants* 
said  judgment  ;'*  and  for  such  other  and  further  relief  as 
the  justice  and  equity  of  the  case  might  require. 

The  defendants  filed  separate  answers,  admitting  the 
material  allegations  of  the  bill,  and  demurring — 1st,  for 
want  of  equity ;  2d,  for  misjoinder  of  parties ;  and  8d,  for 
multifariousness. 
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On  final  hearing,  on  pleadings  and  proof,  theobancellto 
dismissed  the  bill ;  and  his  deereeis  now  assigned  as  error. 

ToRREY  &  Lesslib,  for  appellants. 
Ko  counsel  appeared  for  the  appellees. 

WALKER,  J. — The  question  of  law  upon  which  the 
decision  of  this  case  depends^  is,  whether  the  appellee, 
Mrs.  Johnston,  has  an  interest  in  the  property  conveyed 
by  W.  J.  Qressett,  or  its  profits,  which  it  is  the  province 
of  a  court  of  chancery  to  appropriate  to  the  payment  of 
her  debts,  after  the  creditor  has  exhausted  his  remedy  at 
law. 

The  trusts  of  the  conveyance  are,  that  the  trustee  hold 
the  property  for  the  use  of  Mrs.  Johnston  "and  the  heirs 
of  her  body  now  begotten,  or  hereafter  to  be  begotten," 
free  from  the  claim,  control,  debts  and  liabilities  of  the 
husband  of  Mrs.  Johnston ;  that  the  trustee  should  permit 
all,  ojr  such  portion  of  the  property,  to  be  and  remain  in 
the  possession  and  under  the  control  of  Mrs.  Johnston,  as 
should  be  necessary  for  the  welfare  and  comfort  of  Mrs. 
Johnston  and  her  children ;  provided,  that  the  trustee 
should  have  the  authority  to  take  possession  of  the  pro- 
perty, should  he  deem  it  necessary  and  proper,  and  so  to 
manage  and  employ  it  as  should  be  to  the  true  interest 
and  benefit  of  Mrs.  Johnston  and  her  children. 

The  grantor  in  the  deed,  in  describing  the  beneficiaries 
of  the  trusts  created,  uses  at  first  the  words  "  heir*  of  the 
body  now  begotten,  and  hereafter  to  be  begotten^"  and 
afterwards  the  word  ^^ children.'*  The  phrases  heira  of  the 
body  and  childrm  are  used  as  synonymous.  The  intention 
is  also  apparent,  that  the  children  of  Mrs.  Johnston 
should  receive  and  enjoy  a  vested  interest  in  the  trust  in 
the  life-time  of  their  mother.  Heirs  of  the  body  must, 
therefore,  be  deemed  a  word  of  purchase,  and  not  of  limi- 
tation.— Williams  v.  Graves,  17  Ala.  62 ;  Powell  v.  Glenn, 
21  Ala.  468 ;  Doyle  v.  Bouler,  7  Ala.  246  ;  Fellows,  Wads- 
worth  &  Co.  V.  Tann,  9  Ala.  999;  Darden  v.  Burns, 
6  Ala.  362  ;  2  Jarman  on  Wills,  m.  pp.  18,  14. 

The  conveyance,  then,  is  in  trust  for  Mra.  Johnston 
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and  her  existing  and  after-born  children.  The  effect  of 
letting  in  after-born  children^  as  participants  in  the-trust, 
would  not  be  to  postpone  any  appointed  distribution  of 
the  property ;  and  in  the  absence  of  such  an  effect,  the 
authorities  agree,  that  the  grant  to  the  after-born  children 
is  valid.— 2  Jarman  on  Wills,  98,  99, 100;  Dunn  and  Wife 
V.  Bank  of  Mobile,  2  Ala.  152.  Thus  understood,  the 
conveyance  is  for  the  use  of  Mrs.  Johnston  and  her  chil- 
dren existing  and  after-born,  with  the  right  of  possession 
to  Mrs.  Johnston  of  so  much  of  the  property  as  might  be 
necessary  for  the  welfare  and  comfort  of  herself  and  her 
children;  provided  that  the  trustee  should  have  thediscre- 
tionary  power  to  take  possession  of  the  property,  and  so 
manage  and  control  it  as  should  be  to  the  true  interest 
and  benefit  of  her  and  her  children.  At  the  time  of  the 
conveyance,  Mrs,  Johnston  had  two  children ;  she  has  not 
since  had  any.  By  the  coijiveyance,  she  and  those  two 
children  have  equal  interests  of  one-third  in  the  benefits 
provided,  which  are  subject  to  diminution  by  the  birth  of 
other  children,  who  will  be  entitled  to  come  in  as  equal 
participants  with  them. — Yanzant  v.  Morris,  25  Ala.  285; 
Dunn  V.  Bank^^tepra. 

The  terms  of  this  trust  will  not  permit  a  sale  of  the 
specific  property  belonging  to  the  trust,  for  the  payment 
of  Mrs.  Johnston's  debts.  Such  a  sale  would  interfere 
with  and  defeat  the  provision  for  the  possession  by  Mrs. 
Johnston  of  so  much  of  the  property  as  might  be  necessary 
for  the  welfare  and  comfort  of  her  children  as  well  as 
herself,  and  with  the  discretionary  power  of  the  trustee 
to  so  manage  and  control  the  p/operty  as  might  be  to  the 
true  interest  and  benefit  of  Mrs.  Johnston's  children  as  well 
as  herself;  and  it  would  interfere  with  the  intention  that 
the  children  of  subsequent  birth  should  come  into  an 
equal  participation  in  the  enjoyment  of  the  benefits  pro- 
vided in  the  trusts. — Spear  v.  Walkley,  10  Ala.  828; 
Jasper  v.  Howard,  12  Ala*  652;  Fellows,  Wadsworth 
&  Co.  V.  Tann,  9  Ala.  999 ;  Love  v.  Graham,  25  Ala.  187; 
Bridges  v.  Phillips,  25  Ala.  136. 

It  does  not  follow,  however,  because  the  trust  property 
cannot  be  sold  fi>r  the  payment  of  debts,  that  the  interest 
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of  Mrs.  Johnston  has  a  perfect  immunity  from  liability  to 
her  debts.  This  case  differs  in  its  facts  from  Hill  and  Wife 
V,  McRae,  (27  Ala.  176,)  so  essentially  as  to  make  the 
decision  of  that  case  inapplicable  here.  The  court,  in  that 
case,  deemed  the  trust  to  be  for  the  payment  of  only  so 
much  of  the  income  of  the  estate  as  might  be  necessary 
for  the  comfortable  and  reasonable  support  of  the  bene- 
ficiary and  his  wife  and  children.  These  persons  took  no 
equitable  title  to  the  property;  they  took  only  a  support, 
to  be  collectively  enjoyed  out  of  the  income  ;  any  excess 
of  the  income,  not  consumed  in  that  way,  was  left  to 
accumulate  in  the  hands  of  the  trustee.  The  right  con- 
ferred by  the  tnist  was  simply  to  an  enjoyment,  in  com- 
mon with  the  wife  and  children,  of  a  comfortable  support. 
There  was  no  distinguishable  property  susceptible  of 
identification  conferred.  It  is  here  very  different.  The 
entire  use  and  benefit  derivable  from  the  property  is  be- 
stowed upon  the  beneficiaries.  Whatever  income  orproflt 
may  accrue  during  the  life-time  of  Mrs.  Johnston,  is  se- 
cured .to  her  and  her  children.  Although  the  income 
might  be  a  hundred  fold  more  thau  Is  necessary  for  the 
maintenance  of  her  and  her  children,  it  belongs  to  them. 
The  question  whether  such  an  interest  is  liable  to 
debts,  is  answered  by  the  well  considered  decision  of  the 
majority  of  this  court,  in  Rugely  &  Harrison  v.  Robin- 
son, (10  Ala.  702,)  which  the  court,  in  Hill  and  Wife  v. 
McRae,  expressly  disclaim  any  intention  to  overrule. 
With  a  reservation  that  there  should  be  no  liability  to  the 
payment  of  debts,  the  trusteie  was  directed  by  the  will,  in 
Rugely  &;  Harrison  v.  Robinson,  to  pay  over  the  rents 
and  profits  of  the  property  for  the  use  and  benefit  of  Eli 
T.  Robinson  and  his  family.  It  was  held,  that  Eli  T. 
Robinson  had  an  interest,  which  might  be  reached  by  his 
creditors.  That  case  is  in  every  essential  particular  the 
same  with  this.  We  have  examined  the  arguments  ad- 
duced and  authorities  cited  in  the  decision  of  it,  and  are 
convinced  that  they  fully  vindicate  the  opinion  expressed 
by  the  court. — See,  also,  Spear  v.  ^alkley,  10  Ala.  828 ; 
Fellows,  Wads  worth  &  Co.  v.  Tann,  9  Ala.  999.  We 
fully  endorse  the  sentiment  expressed  by  Judge  Ormond 
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in  that  case :  "  That  a  beneficial  interest  cannot  be  given 
to  one  so  that  it  cannot  be  reached  hj  hi^  creditors,  unless 
«uch  interest  is  cqnfeiTed  and  i9  to  be- enjoyed  jointly 
with  others,  and  is  also  incapable  of  severaaoe."  The 
policy  of  the  law  wisely  forbids  that  the  ownership  of 
property  should  be  farther  shielded  by  an  exemption  from 
liability  to  debts  unless  to  the  limited  extent  authorized 
by  our  statutes. — Bank  v.  Forney,  2  Ired.  Eq.  184 ;  Hal- 
lett  V.  Thompson,  6  Paige,  688;  Rippon  v.  Norton, 
2  Beavan,  63;  2  Story's  Eq.  Ju.  §974  a. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  in  order  that  the  chancellor  may  cause  an  ap- 
propriation of  Mrs.  Johnston'^  share  of  the  hire,  rents, 
profits  and  income  of  the  trust  estate  to  the  payment  of 
the  complainants'  debt,  until  it  is  discharged. 

Rice,  C.  J.,  dmenting. 

NoTB  BY  R^PoaTER.-— This  case  was  decided  at  the  June 
term,  1858.    The  papers  were  for  some  time  mislaid. 


HARRISON  vs.  BOYD. 


] ACTION     BY    WIDOW,     A0A.IN8T    HUSBAKD's   ADMINISTBATOR,    TO   RECOVER 
BIKTS  OP  DWELLlrCO-HOUSB.] 

L  Ptuumpti&n  in  f«mr  qf  judgmint. — ^Whero  tho  rulings  and  judg- 
ment of  the  circuit  court  can  bo  sustained  under  the  jorovisions  of 
the  Cod^,  but  not  under  the  former  law,  the  appellate  court  will 
presume,  unless  the  record  repels  such  prcsutnption,  that  the  facts 
of  the  case  brought  it  within  the  protisions  of  the  Code. 

2.  l¥henih^wido»i8€nMiidtodoufer.^Vnder  the  Cod^*  «ia54,)  the 
Widow  is  not  entitled  to  dower  in  lands  which  were  purchased  by 
her  husband  at  an  administrator's  sale,  but  of  which  he  never  re. 
ceived  any  conveyance,  not  having  made  full  payment  of  the  pur- 
chase-money at  the  time  of  his  death. 

3.  When  widow  U  entitled  to  rents  of  dweUtng^mae.^The  widow's 
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sUtutorj  righ.i  to  retain  the  possession  of  the dwellinghotise in 
which  her  husb&nd  most  usually  resided  next  before  his  death, 
with  the  adjacent  plantation,  (Code,  J?  1359,  1354,  1367,)  and  her 
consequent  right  to  reeover  the  rents  thereof,  uttaeh  only  to  the 
premiMB  of  whlofei  she  is  dowsble. 
4.  fVhai  lavffoterna  mgki  of  <kwer. — Authorities  e^t^  oft  the  quetoUon, 
whether  the  widow's  rig^t  of  dower  is  governed  by  the  law  which 
was  of  force  at  the  time  of  the  husband's  deaths  or  by  that  which 
was  in  exbtence  at  the  time  of  the  marriage  and  acquisition  of  the 
land. 

Appeal  from  the  Cfrcait  Court  of  Dallas. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  Mrs.  Lucy  A.  Harrison, 
widow  of  Reuben  Harrison,  deceased,  against  William 
E.  Boyd,  the  administrator  of  said  Reuben  Harrison,  "to 
recover  the  sum  of  $2,000,  for  the  rent  of  the  plantation 
on  Which  the  said  Reuben  Harrison  most  usually  resided 
next  before  his  death,  from  the  29th  May,  1854,  when  said 
Reuben  departed  this  life,  up  to  the  16th  Januapy^  1857, 
the  day  on  which  plaintiff's  dower  in  said  plantation  was 
set  apart."  The  defendant  pleaded,  "in  short  by  consent — 
1st,  von  assumpsit;  2d,  that  plaintiff  has  had  possession 
of  said  house  and  plantation  since  the  death  of  her  hus- 
band, and  that  defendant  cultivated  said  plantation  during 
the  time  he  occupied  the  same,  at  her  request  and  urgent 
solicitation,  and  for  her  benefit ;  8d,  that  plaintiff  has 
received  the  value  of  the  rents  of  said  plantation,  before 
the  bringing  of  this  suit,  in  the  negroes  to  which  she  is 
entitled  as  a  distributee  of  the  estate, ;  and,  4th,  that  de- 
fendant had  possession  of  said  land  as  administrator  of 
the  estate  of  said  Reuben  Harrison,  and  cnltivated  the 
same  for  the  benefit  of  plaintiff  and  the  heirs  of  said 
Harrison,  who  were  tenants  in  common  thereof,  and  has 
fully  paid  over  and  accounted,  as  such  administrator,  to 
the  plaintiff  and  the  heirs  of  said  Harrison,  for  the  rents 
received  and  profits  of  said  plantation."  Across  the  &ce 
of  the  third  plea,  as  copied  in  the  transcript,  ,are  written 
the  words,  "  demurrer  sustained ;"  but  the  record  nowhere 
else  mentions  any  demurrer. 
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The  facts  of  the  case,  as  stated  io  the  bill  of  exceptions, 
are  these:  The  laods  in  controveriy  belppged  to  one 
Riphard  B.  Harrison  at  the  tim«  of  his  death,  and  were 
8oM  by  hte  administrator,  under  an  order  of  the  probate 
cmirt,  oB  tho  2<H.h  February,  1^9.-  Reobeti  Harrison, 
tke  plainti^s  husband,  became  the  purchaser  at  said  sale, 
aud  executed  his  note,  with  surety,  for  the  purehase- 
money ;  but  died  on  the  29th  May,  1864,  without  having 
fmid  any  poMtou  of  the  purchase-money^  After  hit'death, 
the  defendant,  as  his  adtiiinistrator,  paid  the  purchase- 
money  In  full,  ^'but  no  titles  were  ever  made  to  said 
latida."  ^*  There  was  evidence  tending  to  show,  that  the 
defendant,  at  the  Request  of  tho  plaintiff,  did  not  sell  the 
sluTcs  belonging  to  the  estate  of  his*in testate,  but  worked 
them  npoq  ^d  laud,  from  the  -^  day  of — ,  until  the  Tth 
day  of  February,  I8d7,  wh-en  tlie  plaintiff's  dower  was 
re^^uhMrty^asdignod  to  her,  u|Km  proeeedings  Instituted  by 
her  hi  the  prdhate  cdhH  of  Dallas;  and  that  the  defendant, 
at  the  request  of  plaintiff,,  applied  the  proceeds  of  the 
ctt(>|>e^Tabed  by  htm  on  said  laH<toin  payment  of  the  debts 
of  his  intestate ;  tirso,  tha^t  plaintiff  resided  on  said  land, 
torn  the  day  ofi  which  her  said  husband  died,  until  the 
Stfa  day  t>f  March,  1964;  that  she  then  removed  to  Benton, 
where  the  resided  until  Noremfoer  of  the  same  yeat*,  and 
then  returned  to',  ami  has  lived  upon  said  plantation  ever 
since ;  and  that  while  living  oti  said  plantation,  she  re- 
ceived her  supplies  of  provisions  for  herself  and  children, 
and  for  her  carriage-horses,  from  the  proceeds  of  said  plan- 
tation;  l^ut  th^re'was  no  evidence  that  she  ever  worked, 
cultivMed^  or  tentM  out  any  portion  of  said  lands/' 

'**The  court  charged  the  jury,  that  if  they  found  from  the 
CTidenc^  that  Reuben  Harrison  bought  said  lands  at  an 
administrator's  sale,  and  gave  his  note  for  the  purchase- 
money,  but  had  not  paid  the  purofaase^money  at  the  time 
of  iiis  death,  tind  had  no  legal  title  to  said  lands,  then  his 
widow  was  not  entitled  to  dower  in  said  lands,  and  could 
not  recover  in  this  action  for  the  t^nts  of  said  lands." 
The  plainti^  excepted  to  this  charge,  and  took  a  nonsuit; 
and  she  now  assigns  said  charge  as  error,  and  moves  to  set 
aside  the  nonsuit 
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Jko.  D.  F.  WrtiiiAMB,  for  appellant. 
D.  8.  TaoY,  cdntra. 

STOISTEI,  J.-— It  U  settled  by  an  arr«f  of  aatborklesy  toa 
stroug  to  bd  qo0fttione4i  tKat  ndarriagd  is#  valuable  ao»* 
flideratiao ;  and  that  the  respective  righte  aiidr  claims  .oC 
the  husband  i^d  wife,  ui  aad  upon  each,  other's. prQpeii^ 
owned  at  the  diae  of  marriage,  stand  on, the  same  prioai<^, 
pie  as  th€t  rigbte  of  other  purohasers  f^r  va)M.*— Ha^m^ 
V*  Cantril,  11  Leigh,  136;  Magniao  v.  Thompsoo,  TP^tecs,' 
348;  Barr  y«  Hill^  Addison^  276 ;  Bamaftf  v.  Joji^e,  1  Mo* 
MilJan'si;q,  286;  1  Parsons  oa€au.  S$7',  Sterrj  v.  Ar- 
den,  1  Johq,  Ch.  261;  Whelao  v.  Wheliw,  3  Qow*  6ST. 

It  ia  also  settled  that,  in  the  absence  of  an  expresa. 
ante-uuptial  contract,  when  parties  intemiarlj  with  the. 
intention  of  fixing  their  donuoite  in  a  parti^oUr  place,  and 
carrf  that  intention  into  effect,  the  iaw  of  that,  plaoe  d^. 
termines  their  several  righta  in  the  pn^ttj.tk^o^nifii 
by  eaeb,  or  aftorwards  acquired  withwtf  cbat^aof  donsipile. 
If  they  subsequently  remove  to  a  new  JefiBlative  jurisdio- 
tion,  any  afleivaoqaisitione  of  property,  in  the  abepno^  of 
limitation,  or  a  contraQt  inter  sese^  ^iU  bd  gQveroed  by  th** 
laws  of  the  new  domicile.  We  cito,  withoat' comiaeiitg 
the  authorities  m  sipport  of  these  propopitiQaa.--^and  v«. 
His  Creditors,  &  Martin's  La.  (N.*S.)  669;  Lyon  v.,£nott, 
26  Miss.  648;  Pepa»  v.  Mayo,  11  Mieaonri,  SU;  Stoxy 
Con.  of  Laws,  §§148,  149.  150,  151,  172,  178,  174,  176, 
177..   . 

It  will  be  observed,  that  this  case  does  not  raise  any 
questloa  oai  the  effidot  of  oar  statutes  known  as  ,the 
^'  woman's  laws,"  ou  the  propositions  ^bove .  i^eH^ed. 
Whether  these  statutes,  in  eases  coming  under iheir  ioAjs^ 
ence,  require  the  application  of  a  different  rule,  we  are 
not  called  upon  now.  to  oonsider. 

Lest  the  generality  of  the  ^xpreasioni  ^^properj^.tben. 
owned,"  as  stated  in  our  seoond  proposition,  above,  skopld 
mislead,  we  here  remark  that,  of  course,,  the  rule,  th^ira. 
declared  does  not  apply  to  real  estate  situated  in  another 
jurisdictiou.  The  right  to  lands  is  governed  by  the  law 
of  the  place  where  they  are  situated. 
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This  record  U  eotirelj  jdlwt  pn  U^e  question  when  JAVf 
and  Mrs.  Harrison  intermarried.  All  it  affirjna  is,  thai 
Mr*  HacriaoD  died  in  1854«  leaYiag  appellant  bi»  widow. 
Being. fooandji  hj  an  nnbrokea  chain  of  d^isious,'  to. 
inddge  every  xeaapnji^bl^  intendment  in  favor  of  thd 
ruling  of  the  primary  oo.nft,  we  mpst  pappose  that  Mrs* 
Harrifon's  claim  of  dower  is  to.  be  determined  by  tha 
praviaions  pf  the  Code,  as  those  provisioipa  «re  aomewhfkt 
variant  from  our  former  legislation  on  the^sulyect. 

The  laognag^  of  the  Gqde  is:  '' §  1854.  Dpwer  is  aa 
estate  for  the  life  of  the  widow»  in  a  certain  portioi:^  of  the 
following  reaL  estate  of  her  husband)  to  which  she  h^s  iiot 
relioqui^ed  her  right  dnmng  the  marriage :  1st,  of  alj 
lands  of  which  the  hosband  was  seiised  in  fee-  daring  the 
marriage ;  Sd,  of  all  lands  of  which  another  was  seized  in 
fee  to  his  nse;  8d,  of  all  lanils  to  which,  at  the  time  of 
his  death,  he  bad  a  perfect'  e^uilj,  Jaaviqg.  piud  all  the. 
pQfebaao-money  thsrsoC".  It  is  manifest  that,a,t  no^tiqf 
wa«  Mr.  Harrison. seized  in  ^e  of  th^, lands  mentioned  in 
tljjs  repord  ^  nor  Md  he  paid,  all ;  the  .pmchas^*mpu€giu 
Hence,  the  claim  .of  Mrs.  Harriaoo  is  not  supported  by 
.  either  the  ^st  or  the^Sd  snbdivi;aioq  of  section  1354.  She 
mnst,  then,  base  her  claim  pn,  the  :!2d  ef  the.  subdivisipn^^ 
or  it  fhaa  no  fonndatio^n. 

We  conibss  that  we  are  unable,  to  detect  an^  material 
distinction  between  the  proyisions  of  the  9th  section  of 
the  aci  pf  1812,  (Clay*a  Digest^  157,  §  3,6,)  and  pnbdivipion 
2  of  section  1354  of  the  Code,  ao  far  islb  ttiey  bear  on  tbte 
queatiom  The  act  of  ).812  haareoeived  a  unifurm  con- 
atrnction  in  this  co^rt,  from,  which  we  do  not  feel  at  lib- 
erty to  depart*  That  conatructionis,  thiitits  operation  if 
net  confined  to  thoa^  estates  of  which  one. man  is  techn^i- 
cally  seij^d  to  th^  use  of  another,  as  embraoed  in  tHe 
English.statu^e  of  Ueniy  VIIL,  called  therstatate  of  naof. 
Oar  statnte  wi»  held  to  embrace^  all.casoi^  whejre  the  titl/s 
to  lands  was  in  another,  or  in  the  government,  and  the 
husband  hadsach  interest  and  claim  thereto  that  in  equity 
he  eould  compel  its  conveyance  to  him»  Of  itU  such  lands 
the  wido\^  waa  dowable,  under  the  act  of  1812.— ShibWs 
v.«Lyon,  Minor^  278 ;  QUl^spi^  v.  Sommeryille,  &  S«  &  P. 
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447 ;  and  atitborfties  collected  Rear.  Digfedt,  ff.  459 ;  Shep. 
Digest,  p.  142. 

'  The  Code,  lipwever,"rendef9 It  neceBSary  that  we  sfhpald 
declare  a  diflferent  rule:  If  we  give  to  the  2d  aabdivisioff 
<rf  Section  1354 the  samie  construction  which  has  uniformly 
been  given  to  the  act  of  1812,  we  lejive  no  field  oi)  which 
the  8d  Bobdi vision  can  operate.  We  'do  not  feel  at  liberty 
to  deprive  it  of  all  operation,  nioreesjiecialfy  ab  the 
construction  of  the  act  of  1812  has  n^ver  been  lutly'satls- 
fe^tory.  '  We,  then,  confine  the'  operation  of  the  2d  stib- 
divisfon  of  section  1864  to  technical  seizures  to  use,  as 
tinderstood  in  the  English  jurisprudeiice.  It  results  from 
what  we  have  said,  that  Mr.  Harrison  nevcrr  bad  such  a 
title  to  the  lands  mentioned  in  the  record,  as  that  his 
widow  coul^  claim  dower  in  them  under  the  provisions  of 
the  Code.  ... 

'  It  is  cbntinded  for  appeH^int,  tbat  her  dlaiYh-  for  tafit 
Ihould  have  beei^  maintained,  even  if  It  be  conceded  that 
the  #as  not  entitled  to  d'owi^r  in  ther  tands.  ^his  Rfgu- 
liient  is  based  on  section  iSSS'of  the  Code.  *The  language 
of  thi^  section',  considered  alone,  is  sufficiently  compre- 
bensive  to  embrace  all  cases,  iff,  however,  we  give  to  it 
ibe  construction  f&r  which  appellant  contends,  it  places 
the  widow,  whose  husband  died  in  posaession  of  laruls  to 
>hich  he  bad  not  such  title  as  would  support  her  claim  to 
dower,  on  much  more  fiivoi^ablegrouilda  than  if  her  claim 
to  dower  was  perfect.  In  the  one  case,  she  would  hold. 
^* free  of  rent,**  the  homestead  and  fenfire  "plantation 
cbonected  therewith,"  without  limit  as  to  time;  for'dower 
'toever  cobM  be  assigned  to*  ben  In  thb  other,  the  heir, 
'by  having  her  dower  alllotted  to  her,  couM  fedtkce  her 
Xw>s8e88iori  to  a  life-estate  in  one-third  of  the  real  estate. 
We  think  sectidn  1859  must  be  construed  in  cotirtection 
i^lfh  dectfons  1854  and  1867,  and  that  the  widow  has  no 
tight  to  retain  the  pl^eraises,  **  free  of  rent,**  unless  there 
was  also  a  real  estate  in  the  busbandj  but  of  which  she 
could  hare  dower  assigned  to  her. 

•  There  is,  perhaps,  another  deftct  in  the  right  of  tbe 
plaintiff,  as  shown  by  this  record.'  It  does  not  appear  from 
•tb6  bill  of  exceptions,  that  the  ehteUing-tkmseind  plantation 
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connected  therewith;  are  those  where  the  "  husband  most 
aanallj  resided  next  before  his  death.*' — Code.  §  1859. 

It  is  fiirther  contended,  that  inasmuch  as  the  seizin 
of  Mr.  Harrison  was  considered  and  necessarily  passed  on 
in  the  proceedings  to  lay  off  the  dower  of  Mrs.  Harrison, 
Mr.  Boyd,  the  administrator,  is  estopped  by  the  recovery 
in  that  case  from  disputing  the  seizin  of  his  intestate. 
We  do  not  now  decide  this  question.  Neither  that  record, 
nor  the  proof  in  this  case,  establishes  the  fact,  that  the 
lands  which  are  the  subject  of  this  suit  were  the  place 
where  Mr.  Harrison  most  usually  resided  next  before  his 
death.  In  the  proceedings  in  dower,  this  latter  inquiry 
would  have  been  immaterial ;  and  consequently,  the  doc- 
trine of  estoppal  probably  does  not  apply  to  the  case  as 
made  by  this  record. —  See  Chamberlain  v.  Qaillard, 
26  Ala.  504.  Even  if  the  appellant  be  right  in  the  legal 
argument  he  makes  on  the  doctrine  of  estoppel,  it  cannot 
aid  him  in  this  case,  because  of  the  defect  of  proof  above 
noticed.  We  reserve  our  opinion  on  this  legal  question 
until  it  shall  come  properly  before  us. 

It  is  shown  in  this  record,  that  Mr.  Harrison  acquired 
all  the  title  he  ever  had  to  these  lands,  long  before  Janu- 
ary 17,  1858,  when  the  Code  went  into  operation.  If  his 
marriage  with  the  appellant  took  place  before  that  time, 
it  may  become  a  material  question,  whether  her  claim  of 
dower  and  quarantine  is  to  be  determined  by  the  act  of 
1812,  or  by  the  provisions  of  the  Code.  We  do  not  now 
decide  this  question,  but,  in  addition  to  the  authorities 
cited  above,  we  refer  to  the  following,  without  intending 
thereby  to  intimate  an  opinion  :  Reynolds  v.  Reynolds, 
24  Wend.  193 ;  Randolph  v.  Doss,  8  How.  (Miss.)  205, 
214,  216 ;  1  Roper  on  Husbao4  -and  Wife,  527 ;  Torrence 
V.  Cooley,  27  Miss.  697 ;  Jackson  v.  Waltermire,  5  Cow. 
299;  Bullard  v.  Bowers,  10  K  H.  500;  Stanwood  v. 
Dunning,  2  Shep.  290 ;  Hobbs  v.  Harvey,  4  Shep.,  80 ; 
Campbell  v.  Knight,  11  Shep.  832 ;  Collins  v.  Torrey, 
7  Johns.  278 ;  Bleight  v.  Read,  18  Barb.  159 ;  White  j. 
White,  6  ift.  474 ;  17  ib.  660 ;  4  Sandford,  461. 

The  judgipent  of  the  circuit  court  is  affirmed. 

NoTB. — This  case  was  decided  at  the  June  term,  1858. 
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MOSE  (a  slave)  vs.  THE  STATE. 

[INDICTMBNT  VOR  XUKBKB,] 

1.  Entering  plea  of  not  guilty  for  prisoner ^-r-^hesA  a  prisoner,  having 
been  duly  arraigned,  and  having  pleaded  not  fuUty.on  hi»  first  trial, 
refuses  to  plead  anew  on  a  seoond  trial,  the  oourl  may  cause  the 
pka  of  not  guilty  to  be  entered  for  hioi. 

2.  Change  of  venue, — The  statute  authorizing  a  change  of  venue  in  a 
criminal  case,  (Ck)de^  {  300B,)  apf^ies  to  a»d  includes  slaves. 

S.  Jdmiesibility  o/ eon/eMfon^.-:- Where  a  wHness  tea tifies,  that  he  west 
to  see  ^he  prisoner,  after  his  arrest,  at  the  instance  and  request  of 
the  latter,  and  found  him  confinedand  chained ;  that  in  reply  to  an 
inquiry  why  he  had  sent  for  him,  the  psisoner  referred  to  an  in- 
formal preliminary  examination,  at  which  the  witness  had  assisted, 
admitted  that  his  denial  of  guilt  on  that  oeossian  was  false,  and 
I>roceeded  to  confess  his  guilt  ;•  and  that  he  did  not  know  of  any 
promises  or  threats  previously  made  to  the  prisoner,-^his  is  anffl- 
dent,  prima  facie^  to  show  that  the  confessions  were  voluntary,  and 
to  authorise  their  admission  as  evidence  before  the  jury. 

4.  Same^^The  confessions  of  the  prisoner  in  this  case,  who  was  a 
fllave,  held  to  have  been  properly  received  in  evidence  under  the 
£Acts  disclosed-  in  the  record,  notwithstanding  promises  of  &vor 
made  by  his  master  several  weeks  previously,  and  threats  of  vio- 
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lence  by  third  persons  on  the  day  before  such  confessions  were 
made. 
6.  Withdruioal  of  jury  pending  preliminary  investigation  by  court  touching 
admmibUity  of  confessions. — There  is  no  rule  of  law,  which  requires 
that,  pending  the  preliminary  investigation  by  the  court  as  to  the 
competency  and  admissibility  of  confessions,  the  jury  should  be 
made  to  withdraw  ;  if  a  case  should  arise,  in  which  the  ends  of 
Justice  demanded  that  such  a  oourse  should  be  pursued,  an  appeal 
must  be  made  to  the  enlightened  discretion  of  the  presiding  judge. 

6.  Relevancy  of  evidence  corroborating  confessions  of  prisoner  and  dying 
declaratipns  of  deceased. — ^The  fact  that  a  buckshot,  of  the  size  ad-> 
mitted  by  the  prisoner  to  have  been  used  by  him  in  shooting  the 
deceased,  was  found  a  month  afterwards,  lodged  in  a  tree  near  the 
scene  of  the  murder,  within  the  range  of  a  gun  diflcfaafged  under 
the  circumstances  detiuied  in  the  dying  declarations  of  the  de^ 
ceased  and  in  the  confessions  of  the  prisoner,  is  relevant  evidence, 
m  corroborating  those  declarations  and  confessions. 

7.  Mode  of  impeaching  or  sustaining  character  of  slave  vitness. — Where 
the  general  character  of  a  slaye^fbr  truth  and  veracity  is  in  issue,  a 
witness  who  is  acquainted  with  his  character  in  the  family  in  wfatoh 
he  lives,  '*  consisting  of  seven  or  eight  whites  and  about  fifty 
blacks,"  i«^  competent  to  testify. 

8.  Same, — But  a  witness  whq  states,  on  cross-examination,  "that  what 
he  meant  by  general  character  was  the  way  he  conducted  himself, 
what  his  own  master  said,  and  what  he  himself  knew  of  him,"  is 
not  competent  to  testify  to  the  character  of  such  slave. 

9.  Charge  <m  sufficiency  of  evidence. — A  charge  to  the  jury,  instructing 
tiiem  thai; they  nfuBtfind  the  prisoner  not  guilty,  "unless  the  evi- 
dence ogaiAst  hini  vras  saeh  as  to  exclude  to  amoral  certainty 
every  sup^osiMon  {or  hypotiiei^)  bat  that  of  his  gitilt,"  asserts  a 
correct  legal  proposition,  and  onght  to  be  given  at  the  request  of 
the  prisoner*  -   •      • 

K).  Same^'^^nt  a-charge  tHitch  asserts  that  he  is  entitled  te  an  aequit- 
M^  *'  onless  tha  e^kldaoe  against  him  was  such  as  to  ext;lude  t6 
aiBoral  xM^taMy  '^ftmry  possible  hypothesis  but  that  ef  his  guilt,"  is 
erroneous^ 

11.  Weight  i^esfufemws  at  enidene^. — ^The  corpus  dsliUi  being  otherwise 
established;  a  eonviotioti  may  be  had  on  the  priscm^'s  confeesions 
alone,  if'  free,  Toluntary,  and  satis&ctorily  proved. 

F&OM  the  Circuit  Court  of  Pefry. 
Tried  before  jtiie  Hoo.  Portsu  EjKa. 

Ths  indiotmetit  in  this  ense  was  foand  at  the  fall  tertn, 
1858,  of  the  circuit  court  of  Dallas,  and  charged  the 
prisoner,  Mose>  aiias  Moses,  a  slave,  ^vith  the  murder  of 
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Martin  Oaks,  a  white  person.  The  prisoner  was  arraigned 
at  the  same  t^rm,  and  pleaded  not  guilty;  and,  on  a  sab- 
sequent  day  of  the  term,  on  his  appUpation,  the  venue  was 
changed  to  Perry  county^  where,  at  the  fall  ferm,  1859,  he 
was  tried  and  convicted  ;  but  tfie  judgment  of  conviction 
was  reversed  by  this  court,  at  its' January  tertn,  I860,  and 
the  caus^  renlandBd. — See  the  case  reported  in  35  Ala. 
421.  At  the  spKng  tertn,'1860,  of  said  circuit  court  of 
Perry,  as  tlie  bill  of  exjcQptions  in  the  present  record 
shows,  "when  the  case  came  on  to  be  heard,  the  defend- 
ant announced  himself  ready  for  trial,  on  his  plea  of  not 
guilty,  pleaded  in  Dallas  circtiH  court  before  the  venue 
was  changed.  The  court  required  him  to  plead  over  to 
said  indictment,  but  he  dedihed  to  do  so.;  and  the  court 
fhereupoii  pntered  the  plea  of  not  guilty  in  his  behalf, 
against  his  protestationi ;  to  which  ruling  of  the  court  the 
prisoner  ^excepted." 

The  deceased  was  the  oversell*  of  a  plantatign  in  Dallas 
Ksounty,  belonging  to  Mr.  Vasser,  who  was  also  the  owner 
of, the  prisoner;  and  was  shot  on  the   26th  July,  1858, 
iabout  9  o'clock  at  night,  as  he  was  riding  from  ^he  house 
of  his  employer  to  the  plantation,  and  died  on  the  next 
morning.    At  that  time  the  prisoner  was  run  away,  but 
he  voluntarily  returned  to  his  master  about  a  week  after- 
wards.    After  proving  the  dying  declarations  of  the  de- 
ceased, as  to  the  eircnmstances  attending  the  shooting, 
"  the  State  introduced  as  a  witness  one  Hardy,  a  slave,  the 
property  of  one  Walker,  who  testified,  that  on  the  night 
said  Oaks  was  killed,  Mese  came  to  him,  near  hisi  (Hardy's) 
master's,  having  a  gun,  and  told  him  that  he  had  shot 
Oaks  that  night  with  said  gun — 'that  he  had  loaded  it  with 
fifteen  buckshot,  a  rifle-ball,  and  a  slug,  and  that  the  other 
barrel  was  loaded  in  the  same  way.  ^  The  State  also  6fiered 
one  Jennings  as  a  witness,  who  testified,  that  about  one 
month  after  the  death  of  <he  deceased,  while  Mose  was 
confined  at  Pleasant  Hill,  in  Dallas  county,  he  went  to 
see    him,  between*  ten  and  twelve  o'clock  on  'Monday 
morning,   at  the  instance  of  said  Mose;  that  he  found 
Mose  confined  in  a  little  room  back  of  a  grocery,  witli  a 
chain  passing  aroutid  his  neck  by  6ne  end,  and  the  other 
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end  fastened  to  the  houae,  handcuffed,  and  perhaps  other- 
Wise  secured;  that  on  entering  the  said  room^  he  said, 
*  Well,  Mose,  what  do  yoji  want  with  me-;*  and  that  Mose 
replied,  'Mafis  Edmund,  1  have  knowti  you  a" long  time; 
we  are  members  of  the  sj^ne  church.  ^  You  examined  me 
very  closely  on  the  other  trial,  I  then  told  you  a  lie ;  I 
now  want  to  talk  to  you  sa  a  church  member,*  Said  wit- 
'  ness  stated,  also,  that  he  knew  of  no  promises  or. threats 
made  to  the  prisoner.  The  State  then  offered  to  prove^ 
that  the  prisoner  then  made  confessions  of  his  guilt  to 
said  Jennings.  The  prisoner  olyected,  and  insisted  that 
said  confessions  were  not  shown  to  be  voluntary.  The 
cojurt  overruled  said  olvjectioD,  and  held  said. confessions, 
prima  facie,  voluntary  aqd  admissible,  (the  above  being 
all  the  evidence  on  the  point ;)  to  which  ruling  the  defend- 
ant excepted.  The  prisoner  then  offered  to  prove,  that 
the  confessions  to  said  Jennings  were  not  voluntary,  but 
were  illegally  obtained,  and  were  inadmissible ;  and  the 
court  decided  to  hear  said  evidence  before  hearing  said 
confessions.  The  prisoner  then  asked  the  court  to  direct 
the  jury  to  withdraw,  so.  that  they  might  not  hear  the  pre- 
liminary examination  aforesaid  for  the  above  purpose ; 
but  the<  court  refused  to  do  this,  and  the  prisoner  ex- 
cepted.'* 

"  To  show  that  the  confessions  to  said  Jennings  were 
not  voluntarily  made,  the  prisoner  then  proved  to  the 
court  the  following  facts  and  circumatances :  When  the 
j>risoner,  who  was  a  runaway  at  the  time  said  Oaks  was 
killed,  returned  to  his  master  on  the  eighth  day  afterwards, 
hi^  master  cursed  him,  struck  him  in  the  face  with  his 
fi^,  and  made  it.bleed;  told  him  that  he.  believed  he  had 
shot  Oaks,  and  that  ^te  was  going  to  send  him  to  the  vigi- 
lance cpmmittee ;  that  he  hoped  they  would  hang  him, 
Q^d  that  he  should  never  see  him  again ;  and  then  bound 
him  securely  with  cords^  and  sent  him  to  said  committee 
at  Pleasant  Hill,  which  was  their  head-quarters.  Said 
:committee  e:$:amin6d  and  discharged  YxiuXy  and  he  returned 
to  his  master's  that  evening.  His  master,  still  believing 
th»t  he  was  guilty,  kept  him  chained  the  balance  of  tlie 
week ;  and,  after  keeping  him  so  confined  for  several  day  s. 
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rtripped  hini  while  tied)  cursed  ^im,  aod  told  him  that  he 
wpnld  mfike  him  ielLabout.  the  murder  of  Oaks,   or  kill 
biin«     The  prisoner  denied  the  charge,  and  insisted  that 
he  WB8  i&noeentf  and^  at  lepgth,.fio  satisfied  bis  master  of 
bis  iQOi>e«Jice,  that,  after  striking  him  once  or  twice  with 
a  whip,  am^.eeejiog  (bat  he  w^a  badly  frightened,  he  let 
bimgaiiaed  aeot  him  dowja  to  tb^  plantation.    After- 
wards, w)ieQ  he  ba^  been  ^t  wprk  about  a  week  on  said 
plantalioQ,  his  miistar  bad  anjDtber  interview  with  him, 
and,  ii^  Older  (as  he  testified)  to  induce  him  to  tell  what 
ke  knew  about  the  -  murdeir  of  said  Oaks,   told  him, 
tbat  ii  be.  w^qld  tell  him  all  abo^ut  the  killing  of  said 
Oaios,  ke  would;  run  l^ipi  off,  ai^d  be  ahould  never  be  hurt 
for  ftoj  part  be  te9k  in  itj  but  the  prisoner  again  denied 
'  thair  be  knew  any  thing  about  it,  or  had  ai^y  part  in  killing 
said  Oake«.    Afteir  the  pri^pner  hi^  been  at  work  on  said 
pJaciiatipii  for  two  or  tbcee  ,weeks»  ooe  Biggs  went  to  the 
plantatioii  to  arrest  bixn  {  wadjcfdup  tp  bipx  on  Sunday 
afternoon,^  tiaid  bis^  baud  op  him,  aijid  s^id^  ^  You  are  the 
boy  I-aiit  after.    Walker's' boy  bas  been  taken,  aad  the 
XKmrderi^r  pf  Oaku  bad  bec^n.  found  put.'    The  prisoner 
then  agam  denied  that  he  bad  killed  Oaks.    Kiggs  then 
eami»|  kim.tQ  his  master's  residence,    jUis  master,  being 
▼«9y  muek  ezeited)  oit  aoepupt  of  paving  heard  tbat  Hardy 
bad  coofts^ed  that  the  prisonej:  bad  killed  said  Oak§,  then 
coned  him  again,  and  teld  kim  tbat  he  believed  he  was 
goilty  of  said  cfim^^  and  that  b^  and  Hardy  were  both 
gnUtyi  tb^the  was  going  to  send  him  agiaui  to  the  vigi- 
lanea  eemmitteQ,  and  hoped  .that  they  would  hang  or  burn 
lam  ;  tbftt  be  would  give  $200  to  have  him  hung ;  that  he  • 
would  bang  bimv  and  Hardy  too,  before  the  night  after 
•  tk«r  next  day;  tbat  be  would  hang  him  himself,  if  nobody 
alae  woii^ld^  if  1^  ^as.proved  guilty ;  and  thathe  peed  not 
look  |ar  or  expect  any  fiirther  assistance  or  protection  from 
kisu.     Wkile  bis  master  was  thus  talking  to  him,  the 
priMiner  w^  securely  tied,  and  bad  bis  arms  pinioned  to 
kia  aiiles;  and  be  was  carried  to  Pleasant  Hill  the  same 
er^ningy  and  .delivered  to  the  vigilance  committee,  who 
took  charge  of  kim,  and  kept  him  in  the  bar-room  of  the 
koCel  tki^taight^  several  of  tb^  committee  staying  with 
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him  to  guard  hiiu»  He  was  fdsteh^  with  a  chain  aromiil 
his  neck,  had  bn  handcuffs,  and  was  tied  with  ft  rope. 
Many  persons  talked  witli  hira  that  night,  an.d  asked  hira 
a  great  many  questions;  but  about  what,  the  witness 
could  not  say.  The  persons  who  bo  interro^ted  hiiii, 
passed  in  and  out,  and  askqd  him  such  questio^hs  «ts  tH€»y 
thought  proper  to  ask.  On  the  next  morning,  th*  prisoner 
was  carried  from  the  hotel  lo  a  robm  back  of  a  grocery  in 
the  village,  where  he  was  kept  confined  in  the.«anie  man- 
ner; and  many  persons  there  continqed  'to  iotefrrog«te 
him,  passing  in  and  but,  and  asking  sueh  ques^ofrsua  they 
pleased.  One  Thomas  B.  Somemll<i  testified,  that th^eftfes 
of  violence  were  used  towards  hirn  while  confin^  at 
Pleasant  Hill,  in  charge  of  said  Somerville,  before  any 
confessions  were  made  by  hira;  that  the  prisoner  ko«w 
such  threats  were  made  befbre  said  time ;  that  kA  (wit- 
ness) told  him  he  ought  to  be  hung,  andthat  there  were 
men  then  engaged  in  trying  to  make  up  morvey  topay^Qr 
him,  and  hang  him  right  there,  *  without  judge*  orjofy; 
that  he  also  toM  him,  '  Mose,  yofi  are  in  my  ebafg^  cuid 
I  will  treat  you  as  wellas  I  can  while  you  are ;'  •  aHd  that 
all  this  occurred  before  any  confessioJi  was  tidade. 

'^  One  Carson  was  thela  introduced,  aqd  testifibd^  that  he 
and  Mr.  Rives,  having  been  sent  for  by  Moee^  went  to  a^e 
him  about  eight  o*clbck  on  Monday  morning;  ihkt  Maae 
then'  appeared  to  be  much  distreesed  and  wearied,  and 
said  to  them,  *  that  he  felt  badly,  and  Was  tire^-^pl^tee  to 
fix  a  place  for  him  to  rest,  that  he  wanted  to  sleep  a'Httk, 
so  that  he  could  compose  his  mind;  and  to  return  in 
about  an  hour,  as  he  wanted  to  talk  to  them,  And.  to  kt 
no  other  person  come  with  them/  Witness  a4d  Rivas 
then  retired  from  the  room,  closed  the  door,  and  went 
o&  When  they  returned,  about  an  hour  afterv^l^,  aad 
re-entered  the  room,  Mose  housed  up,  and  appeared  to 
have  been  asleep.  One  of  them  asked  him  )iow  h»  fclt; 
to  which  he  replied,  that  he  felt  better.  One  of  them  then 
asked  him^  if  he  was  ready  to  talk  to  tbem  now;  aUd  he 
replied,  that  he  was.  One  of  them  then  naked  him,  what 
he  had  to  say ;  and  Mose  then  asked  him,  if  tbere  was  amy 
chance  for  a  man  who  had  committed  murder  to  g6t  to 


Digitized  by 


Google 


JUNE  TERM,  1860.  817 

Mose  {a  slave)!  v.  The  8tate. 

heaven ;  to  which' one  of  them  rciplied,  that  b^  did  apt 
know — there  might  be  mercy,  bathe  would  have  torep^Qt. 
Mo6a  then  8aid^  that  he  bad  done  a  great  deal  of  bard 
praying,  and  did  not  want  to  miss  heaFeo.     Carson  then 
told  him,  tq  be  particular  not  to  tell  anything  against 
himself;  that  so  far  as  he  was  concerned,  tb^  were  satia- 
ted.   Moae  then  asked  them,  if  it  would  b^  any  bi^i'Q)  for 
them  to  tell  him  what  the  man  had  witne^wed  agaiQit 
him ;  andt  Oarsoh  said,  they  would  not  tell  him/    Moae 
was  then  eil^ut  for  a  while,*  when   Caraon  said  to  him, 
^  W^l,  Mose,  as  you  seem,  to  have  nothing  to.tell  on  any 
body  else,  you  must  be  the  guilty  one ;'  and,  as  Carson 
testified,  Mose  then  went  on  to  make  hi^  oonfes^oo.    On 
croaB-examLoation  of  said  Carsou  by  .the  State,  the  counsel 
for  the  State  insisted,  that  the  confession  itsejf  would 
«how^  that  it  was  voluntary,  and  asked  the  witness  to  state 
the  oovfetsion  to  the  court  for  this  purpose.    The  prisoner 
objected  to  said  witness  giving  said  confessions  in  evi- 
dence for  tbia  purpose ;  the  court  overruled  the  objection, 
And  the  prisoner  excepted.    Under  this  ruliqg  of  the 
^soort;  said  Carson  then  stated,  that  Mose  aaid,  in  apawer 
to  hiB  remark    last  above  mentioned,  ^It  ia  a  certain 
matter  that  I  shot* Mr.  Oaks ;'  and,  in  anawer  to  qu^tions 
asked  him,  then  went  on  to  state,  that  he  shot  him  from 
the  inside  of  the  fence  corner,  on  the  way  from  hispiaater's 
hcmae  to  the  plantation,  on  Sond^y  night;  that Oi|ks was 
not  more  than  six  or  seven  feet  from  him  when  he  shot ; 
that  he  had  a  double-barreled  gun,  but  did  not  shoot  the 
4Mcond  barrel,  because  the  gun  kicked  him  on  the  nose, 
and  confused  him  so  that  he  oQuld  not  do  it ;  that  be 
followed  on  after  Oaks  until  he  got  close  to  the  house  on 
.  the  plantation,  when  one  of  the  negroes  on  the  place, 
named  Bocko,  came  to  him,  and  asked  if  it  was  he  ihat 
faad  shot  Mr.  Oaks ;  that  he  told  him  it  Was,  and  Bocko 
BHid  he  thought  so ;  that  he  bad  waylaid  Mr.  Oaks  at  ti^e 
same  place,  on  Sunday  night  two  weeks  before,  but  did 
not  shoot  because  Mr.  King  was  with  him ;  that  he  also 
waylaid  him  once  ia  a  ditch  in  the  field,  but  did  not  shoo^' 
him  then  because  his  master  was  with  him ;  that  no  per- 
0oa  waa  wLth  him  ob  the  night  he  ahot  the  deceased;  that 
15 
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begot  with  the  boy  Hardy  that  aight,  and  stayed  wi^ 
^  him  oejrt  day  around  Shiloh  ,church;  that  they'  went  te 
Belma  on  the  next  (Monday)  night,  and  stayed  aboot 
there  until  Wednesday,  when  they  cAme  back ;  that  oa 
Thursday^  morning  they  met  with  Dr.  Townsend's  WiU, 
who  told  them  that  Mr.  Oaks  was  dead ;  that  when  he 
came  home  to  his  master  Hardy  had  the  gun ;  that  he 
saw  Hard^  the  next  Week  afterwards,  and  got  the  gnii 
from  him,  to  prevent  Hardy  from  killing  hi8\>wn  over- 
seer with  it,  as  he  said  he  intended  to  do,  and  hid  it,  with 
some  shot  and  powder,  in  a  chesnnt  log  between  his 
master's  field  and  Mr.  Walker's ;  and  that  be  killed  the 
deceased*  because  he  was'  a  hard  down  man  on  bim^  and 
said  he  was  going  to  be  harder.    Carson  wnfA  Jenaingjs 
both  testified,  that  the  prisoner  made  no  allasion,-  in  his  • 
confessions  to  them,  to  the  threats  or  promfises  previmi^y 
made  to  him  by  his  master.    Carson  stated, .  that  he, 
Rives  and  Mose  were  all  memoers  of  the  same  charoh. 
It  was  proved,  that  the  oonfessiona  to  Carson  aod  Rives 
were  made  before   the  confessions  to  Jennings.    Majw 
Yasser,  the  owner  of  Mose,  farther  testified,  that  be  wm 
a  very  timid  negro,  and  had  been  Irem  childheod ;  that 
when  brought  out  for  triisil  on  Tuesday  after  Mi  arrest  by 
-haid  Riggs,  and  after  the  contessions  made  to  Jenniaga 
•and  Oarson^  he  (witness)  was  present,  and  heard  muflkj 
threats  made  against  Mose,  in  his  (M<Me'B)  hearing,  to 
•  the  effect  that  the  people  at  Pleasant  Hill  wonld  haqg 
htm  there,  and  thatu  piirae  woald'be  made  up  to  pay  i^r 
him ;  that  it  was  in  fact  agreed  between  said  Yasser  and 
others,  that  both  Mose  and  Hardy,  then  being  present, 
sfaonld  be  taken  to  the  place  where  Oaks  was  killed,  and 
there  bnmed ;  and  that  Mose  was  so  greatly  alarmed  that 
he  could  hear  his  heart  beat  sevea  or  eight  feet  distant. 

This  was  all  the  evidence  introduced,  on  either  side, 
rfbowing  the  circumstances  under  which  the  prisoner's 
confessions  were  made.  The  prisoner  thereupon  insisted, 
before  the  court,  that  the  same  were  not  voluntfwy,  a&d 
should  not  be  allowed  to  go  before  the  jury  as  evideiice ; 
but  the  court  overruled  the  objection,  and  heldstioh  con- 
fessions to  lie  admissible  evidence;  ta  which  the  pciaoAer 
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excepted.  The  pridoner's  said  conlbtifoDs,  as  made  to  the 
wittiess  OtfUioii,  wer6  tbati  hitrodoced  in  evidence  to  the 
jury,  against  the  prisofiisr^s  otgeotion ;  aod  he  excepted  to 
the  ruling  of  the  court  ia  allowing  them.  The  State  then 
offered  to  prore,  that  on  the  same  dajt  bat  sobsequ^nt  to 
the  time  testified  to /by  said  Chu«cm«  the  prisoner  made 
another  confession  to  the  witness  Jennings.  To  this  the 
prisdner  objected ;. the  oonrt  iovemiled  his  olgection,  and 
be  excepted.  Baid  Jennings  then  test)fted»  thfit  having 
gone  to  see  Mose^  on  being  sent  ^r^by  hixttt  on  said  Mon- 
day, Mose  told  him,  thai  he  bad  sent  for  hifn  because  they 
were  members  of  the  si^metshnrch)  and  because  be  bad 
told  hWn  lies  when  first  ^esliooed  by  him  befpre  the 
^gilanee  c6mmittee— that  be  bad  told  bin^  be  bad  not 
killed  Mr.  Oiks,  when  be  bad;  that  he  badiilsotold  him 
;  he  had  skinned  his  nose  in  failing  down  a  blufi^  wbich 
was  not  true,  as  bis  nose  •'was  in  fact  hnjrt  by  the  kicking 
of  the  gun  wb^n  be  sbot  Mr»>  Oaks ;  also,  that  be  had 
Waylaid  Mr.  Oaks  at  the  same  place,  on  Sunday  night  two 
'  weeks  before,  and  would  then  have  shot  him  if  Mr.  King 
had  not  been  along  with  him.  The  prisoner  objected  to 
these  confessions  as  evidence,  becanse  obtained  under  the 
influence  of  the  first  confession,  and  because  not  volun- 
tary, and  moved  to  exclude  the  same  from  the  jury ;  but 
the  court  overruled  the  motion,  and  the  prisoner  ex- 
cepted. 

^  One  Wiley  then  testified,  that  on  said  Monday,  at 
Pleasant  HilK  Mose  told  him  where  j^aid  gun  was,  and 
that  there  was  powder  and  shot  with  it.  One  Qqarles 
testified,  that  about  one  month  after  Oaks  was  killed,  he 
and  another  person  found  one  buckshot  in  a  pine  tree 
about  thirty-five  feet  from  where  Oaks  waa  killed,  and 
very  nearly  in  the  range  of  a  gun,  if  shot  frpm  the  corner 
of  the  fence  above  mentioned^  at  a  man  six  or  seven  paces 
fW)ra  it  going  in  the  road  towards  the  booses  on  the  plsipt- 
ation;  and  that  he  cut  ont  the  chip  cont^^fuing  it,  wbich 
h^  exhibited  to  the  conrt  and  jury.  To  all  this  testimony 
of  said  Quarles  the  prisoner  objected,  s^nd  moved  the 
court  to  exelnde  it  from  the  jury ;  bnt  tibus  ^wt  overruled 
the  motieFn,  wmd  the  priusMr  excepted. 
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The  prisoner  offered  evidenoe  of  hift  own  good  charac- 
ter, and  also  e^tdei^e  impeaebifig  tbe  generc^Lcbaracter  pf 
the  witneBB  Hardy,  Bhowiug  it  tA  be  bad,  aod  contradict- 
ing sandry  etetenients  made  by  him.    The  8|tate  tben  in- 
troduced John  Wtley  as  <i  T?iti>eB8,  ,and   asked    him, 
whether  he  waeacqQflitited  with  Hardy 'e^eaeral  character 
for  truth  and  veracity  in  tke  fieighborhpod  where  be 
resided  and  was  known.    Tha  -witmess  auaw^red,  that  be 
did  not  know  Hardy'e  obamcterin  tbe  neighborhood,  bat 
knew  his  character  in  tbe  fltmily  in  which  he  (Hardy) 
lived  ;  and,  when  ndced-the  size  of  eaid  family,  replied, 
that  it  c^neiflted'of  4K>me  eight  or  ten  whites  and  about 
fifty  blacks.    The  eondsel  for  the'Stote  then  asked  him, 
whether  said  character  wa^  goiMl  T>r  bad ;  and  the  witness 
answered,  that  his  character  in  eaid,family  was  good.    To 
this  qnestion  and  answer,  each,'  tbe  prisoaer/objected,  and 
excepted  to  their  allowance  by  the  court.     One  Baster 
was  also  called  as  a  witness  to  the-ofaaraeterof  said  Hardy, 
and  testified,  on  his  direct  examination,  that  he  was  ac- 
quainted with  said  Hardy's  general  character  for  truth 
and  veracity  among  his  neighbors ;  that  it  waa  good,  and 
that  he  would  believe  him  oaoatb.     Baid  witness  testified 
on  cross-examination;  that  what  he  meant  by. general 
character  was  the  way  he<»nducted  himself,  what  his  own 
master  said,  and  what  he  knew  of  him  himself.    The 
prisoner  then  moved  the  court  to  exclude  the  direct  testi- 
mony of  saidwitness  from  the  Jui;y,  on  the  ground  that 
he  was  not  competent  or  qualified  to  speak  of  Hardy's 
character;  but  the  court  overruled  the  motion,  and  the 
prisoner  excepted.  * 

*'The  court  charged  tbe  jury,  among  other  things: 
1.  That  every  one  eharged  with  the. commission  of  an 
oiFense  against  the  law,  is  presumed  innocent  uptil  his 
guilt  is  established  by  tbe  evidence ;  and  that  the  prisoner, 
though  a  slave,  was  as  much  entitled  to  the  benefit  of  that 
presumption  as  if  he  were  a  white  man.  %  That  unless 
the  evidence  was  so  convincing  as  to  satisfy  their  minds  of 
the  prlsoTief's  guilt  beyond  all  reasonable  doubt,,  t^ey 
must  return  a  verdietof  not  guilty.  3,  That  if,  in  view 
of  all  the  facts  aadcrreiuastaiioaaprovedyth^yeiiter^^iaed 


Digitized  by 


Google 


JUNE  TERM,  1860.  221 


Kose  (a  slaf^)  v.  Tbe  Stmim. 


n  rea8onabl6  doabt  aa  to  the  trnth  of  the  confessions,  they 
may  disregaM  them  in  their  decisioq  of  the  case^  as  being 
incredible,  although  they  cannot  reject  them  as  inoomi»e- 
tent;  and  if  they  entertained  no  such  reasonable  doubt, 
they  ought  not  to  disregard  them,  although  thoy  may  be- 
lieve that  said  confessions  were  obtained  by  the  ajppliances 
of  hope  or  fear  to  the  prisoner's  mind. 

"  The  prisoner  asked  the  court  to  charge  the  jury — 
*'  1.  That  if  the  the  deceased  was  killed  in  Dallas  county, 
then  they  must  find  the  prisonec  not  guilty. 

"2.  That  if  they  find  there  is  no  evidence  of  the  fact 
that  the  prisoner  shot  the  dece«i8ed,  except  hiR  own  confes- 
sions; and  that  his  confessions  to  Carson  and  Jennings  were 
made  when  he  was  confined  and  chained  at  Pleasant  IlitI, 
fifteen  or  more  hours  after  his  arrest,  and  after  he  had 
made  the  recjupst  of  Carson  and  Rives  to  be  lett  alonefor 
one  hour  and  then  he  would  talk  with  them,  and  after  his 
master  had  made  the  promises  and  threats  testified  to  by 
him,  and  after  the  threats  at  Pleasant  Hill  testified  to  by 
the  witness  Somerville,  and  after  what  said  Bomervillo 
had  said  to  him, — then  they  would  not  be  authorized  to 
find  the  prisoner  guilty  on  the  eeufessiofietnadeto  Hardy, 
unless  they  believed  said  Hardy  to  be  worthy  of  credit. 

'*  3.  That  unless  the  evidence  against  the  prisoner  should 
be  such  as  to  exclude  to  a  moral  certainty  ev^ry  sapposi* 
tion  but  that  of  his  guilt  of  the  oifouse  impntod  to  him, 
then  they  must  find  him  not  guilty. 

**  4  That  unless  the  evidence  against  the  prisoner  should 
be  such  as  to  exclude  to  a  moral  certainty  every  by  pot  he- 
flie  but  that  of  his  guilt  of  the  ofi'ense  imputed  to  him, 
they  must  find  him  not  guilty. 

*^  5.  That  unless  the  evidence  against  the  priaonar  should 
be  such  as  to  exclade  to  a  moral  certainty  evei;}*  posaible 
hypothesis  but  that  of  his  guilt  of  the  ofteuae  imputed  to 
him,  they  must  find  him  not  guilty. 

''  6.  That  if  they  should  find  that  there  ia  no  evidence 

of  the  fact  that  the  prisoner  killed  the  deceased,  except 

llis  own  GkNifesBious,  then  they  should  find  him  not  guilty. 

**  The  eourt  refused  each  one  of  these  charges,  and  the 

primmer  excepted  to  the  refusal  of  each.'' 
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L  W.  OarroX7>  for  the  prisoner. — ^1.  The  prisoner  had 
the  right  to  be  tried  on  his  own  plea  of  not  guilty, 
interposed  at  the  time  of  hiB  arraign  men  t,  and  the  court 
erred  in  putting  in  another  plea  for  him.  Section  8574 
of  the  Code  has  no  application  to  the  case^  because  the 
prisoner  bad  pleaded  when  arraigned.  Injury  must  be 
presumed  from  this  error,  since  the  record  does  not  show 
enough  to  repel  the  presumption.— Spivey  v.  McGehee, 
21  Ala.  417  ;  Sackett  &  Shelton  v.  McCord,  23  Ala.  851; 
Hines  v.  Trantham,  ?7  Ala.  359 ;  Thomas  v.  DeQratfen- 
ried,  27  Ala.  6U. 

2«  The  witness  Jennings  f<^und  the  prisoner  confined 
in  a  house,  handcuffed,  and  with  a  chain  around  his  neck; 
and  bis  confessions  while  in  that  condition,  without 
inquiry  as  to  the  treatment  to  which  he  had  previously 
been  subjected,  or  as  to  the  promises  or  inducements 
which  had  been  held  out  to  him,  were  held  to  be  j^rima 
facie  admissible.  That  this  was  erroneous,  see  Brister  v. 
The  State,  2(i  Ala.  107 ;  Wyatt  v.  The  State,  25  Ala.  12 ; 
1  Green.  Ev.&  219. 

9|.  The  eoort  should  have  directed,  the  jury  to  retire 
while  it  heard  the  e^ideaee  preliminary  to  the  admission 
of  the  confesatofvs^  N'o  mind,,  howev^er  well  trained,  can 
hear  a  detaUed  statement  of  facts,  without  retaining  im-^ 
pressions  tuActo  on  it ;  and  it  is  not  to  be  expected  that 
jurors  will  be  free  from  this  infirmity..— Smith  v.  Th^ 
State,  9  Humph.  17,  li  \  Florey  v.  Florey,  24  Ala.  247 ; 
Carlisle  r.  Haaley,  15  AU.  625-6. 

4.  Tbe  prisoner's  confessions  were  not  competent  evi^. 
dence,  under  the  facts  disclosed  in  the  recdnd.  It  is  shown 
that  his  master  had  at  first  attempted  to  compel  him  to 
confess  by  threats  and  panishment;  that  he  then  changed 
his  taettes,  and  endeavored  to  procure  confessions  by 
bribes  and  promises ;  that  the  prisoner  was  then  arrested^ 
and  delivered  to  the  vigilance  committee,  chained  -and 
handcuffed ;  and  that  he  was  kept  in  this  condition  until 
the  next  day,  when  nature  was  exhausted,  and  the  con-* 
fessions  were  at  last  obtained.  Is  it  remarkable  that, 
circumstanced  as  be  was,-HibaiMloaed  by  his  xaastisr  luid. 
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obIj  proteetor,  aad  in  the  powev  and  custodj  of  an  ififa* 
riated  mob,  who  were  thirsting  for  hia  blood, — he  gave 
way  to  his  hopes  or  fears,  and  made  the  confetoioas  which 
eecared  his  conviotion  ?  As  to  the  admiissibility  of  evi- 
dence thiis  obtained,  see  2  Knssell  on  Crimes,  826-88 ; 
Boeeoe's  Cr.  Ev.  89-40;  1  Oreenl.  Et.  9280;  Bob  v.  The- 
State,  82  Ala  566-8;  Wyatt  v.  The  State,  25  Ala.  0 ; 
Bnater  v.  the  State,  26  Ala.  107. 

5.  The  eonfessions  to  Uives  and  Carson  having  been 
improperly  obtained,  the  snbseqaent  confessions  to  Jen*' 
nings^  made  on  the  same  day,  were  also  inadmissible. 
Anthorities  mpra. 

6.  The  testimony  of  Qaarles  was  irrelevant.  It  ia  not 
the  fact  that  a  thing  is  fonnd  as  oonfessed  by  the  prisoiier, 
bat  his  knowledge  of  the  existence  of  the  fact,  that  tendi 
to  show  goilt— 1  Greenl.  Ev.  §§  281-82* 

7.  The  testimony  of  Wiley  and  Buster,  as  to  the  pfia^ 
oner's  character,  was  illegal. — 1  Greenl.  Ev.  §461 ;  1  PhB, 
Ev.  ai2,  491 J  2  C.  fcH;  Note8,.767 ;  Dave  v.  Tbe^State, 
22  Ala.  28. 

8*  The  statute  anthori^ing  a  change  of  venjae,  does  dM 
include  slaves.  Section  8612  requires  a  payment  f«i 
money,  with  which  a  dave  cannot  comply.  BeMion  8806 
is  a  legislative  eoostrtfctiofi  of  statutes^  showiitgtliat  they 
do  not  generally  include  staves.  -See,  *aAaot  Eakridge  v* 
The  State,  85  Ala.  8S ;  Cobb  ms  Bfaivei^,  H  91-M. 

9.  Confessions  are  not^  of  themselves,  sofficieht  to  aii« 
thorize  a  conviction ;  ihera  mast  be^  at  least,  additional 
proof  of  the.  aarfus  ddieik  The  9d  ttdd  6tb  ehm^gftft  a^ked, 
should  have  been  given. 

10.  The  8d  and  4th  charg«s  asked,  aseeiied  clear  legal 
propositions.— 'Best  on  Presumptions,  (47  L.  L.)  198,  §  210; 
State  V.  Murphy,  6  Ab.  862;  M»sklev.  The  State,  21  Ala.' 
20;  8  Greenl.  Ev.  §29.  • 

Gbo.  W.  Gatlb,*  wUh  M.  A.  Biiinwnr,  Attorney-Gen- 
eral, eonfra.^l.  The  conetitutioa  of  Alabama  stonres  to 
every  aocwied  peiron  '' a  fbiraild  impartial  trial."-- Art 
I,  §10  Section  8819  of  the  Oode  provides,  that  Bfttves 
ftball  be  trted'  'Mn  them^fe  provided  by  Itiw  for  the  trial 
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of  white  persons/'  Section  8608  aeenres  to  "  any  per- 
wn,"  iildictecl  on  a  criminal  charge,  the  rigbt  to  a 
ohange  oi  veoae.  When  a  slave  is  charged  with  a  erime^ 
be  loses  the  oharaeter  of  a  chattel,  and  is  viewed  as  a 
jMrsoT).— Federal ]6t»  No.  54.  A  slave  cannot  be  twice  put 
ia  jeopardj,  becaose  he  is  a  person, — Ex  parte  Brown, 
2  Bailey,  S23.  An  indictment  lies  for  the  oiurder  of  M 
slave,  as  a  person^  at  common  law. — 2  Hawk.  454 ;  State  ^. 
Ftonagan,  5  Ala.  477 ;  State  v.  Jones,  5  Ala.  666.  A  slave, 
wiheu  iq  jail,  is  entitled  to  a  list  of  the  jury  and  a  copy  ot 
thd  indiotment,  as  a  person.-^tate  v.  Brister,  26  Ala. 
107;  Code,  §3576.  In  Loqisiana,  slaves  are  embraced 
in  the  general  law. — 12  La.  (Ann.)  805.  In  North  Caro- 
lina, elavosare  held  to  be  embraced  in  the  get>era)  law  as 
tn^  protection,  but  not  as  to  pnnishment^-^BQebee's  R.  214. 
Even  if  the  change  of  venue  was  illegal,  it  cannot  work 
a^reversal  of  the  judgment. — Porter  v.  The  State,  5  Mo. 

2.  Tbe  interposition  of  the  plea  of  not  guilty  by  the 
court,  was  authorized  by  the  statute,  (Code,  §  8574 ;)  and^ 
eirdQ  if  unauthorizady  oould  not  possibly  have  pr<Miidiced 
(lie  prisoner, 

.<d»  No^Hilhorlty  isiuted  for  tbe  pQeiiion,.that  the  jaiy 
^VMild  kavalitteii  sent  oat  daring  ttepMliminary  invcati* 
gpttion  louohiiigtbeadiiiissfibilityof  tbe,cotYf6ssiou8;  an4 
the  uniA^rm-pUkctbe,  in  thie  State  and'eleewhere,  bus  been 
tp  the;contnKy»- 

• .  4*  Tbe  fidnimtfibiUty  of  tbe  prieoner'a  oonfesslons,  made 
nod  eprrobaAtad  ia  they  w<^e,  is  fbUy  aoaiauied  by  the 
following  authorities:  Brister's  case,  2fi  Ala.  107  ;  State 
T.  Long,  lHayv.4d5^  State  v«  Potter,  18  Conn.  166; 
Oommonwealtb^.. Dillon,  4 Dallas  111 ;  Bex  v.  GibboBSi 
U  E.'0.  U  827;  1.  QreetO.  Ev.  M219,  22d,  S8l;  Wbar- 
ton's  Criminal  Law,  817-18-19-20. 

5.  The  mode  of  impeaching  the  slave  Hardy  was  oor-. 
reet,  if  pot  tbe  oaiy  preper  mode.  Tbe  whole  spirit  of 
oar  legislatioa  o^o.fii^ea  the  obaraoter  off  a  slave  to  hia 
owner  aad  ftlWw  eervantSy.and,  aa  a  general  rale,  he  can 
have  no  geneiat  cbaraeter  outside  of  bis  home. 

6*  It  is  not  aeeessary  t;o  a  coavictioui  that  every  other 
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hypothesis  shoiild  be  excladedto  a  "moral  certainty," — 
which  implies  more  tbaa  a  reasonable  doubt. — Mickle 
V.  The  State,  27  Ala.  2^;  1  Starkie's  Ev.  (m.  pp.)  414-15, 
614. 

A.  J.  WALKER,  0.  J. — The  prisoner  was  arraigned, 
and  pleaded  *'not  guiltj,"  at  the  term  of  the  cpurt  at 
which  he  was  indicted.  Upon  his  last  tcial^  he  stood  mute; 
and  the  court  caused  the  plea  of  not  guilty  to  be  entere^, 
against  the  objection  of  his  counsel.  In  this  there  was 
no  reversible  error.  It  is  not  conceivable  that  the  pris- 
oner could  have  sustained  the  slightest  detriment  from 
the  course  adopted  by  the  court, 

[2.]  We  cannot  sustain,  the  posi^^ion,  that  the  statute 
does  not  authorize  a  change  of  venue  in  the  case  of  a 
slave  prosecuted  by  an  indictment.  The  statute  provides, 
that  "the  trial  of  any  person,  charged  with  an  indictable 
offense^  may  be  removed  to  another  county,  on  the  appli- 
cation of  the  defendant,  duly  supported  by  affidavit."  A 
slave  is  a  person,  in  the  eye  of  the  criminal  law,  and, 
when  indicted,  is  clearly  within  the  language  of  the  statute. 
There  was,  therefore,  no  error  in  the  refusal  of  the  first 
charge. 

[3.j  The  law  undoubtedly  requires,  that  a  confession 
should  be  shown,  fxrima  facie,  to  have  been  voluntary,  be- 
fore it  is  admitted  in  evidence  tothe  jury.— rBrister  v.  The 
State,'  26  Ala.  128;  Wyatt  v.  State,  25  .Ala.  12;  1  Phil. 
on  Ev.  (edttion  of  1859,)  542;  1  Greenl.  on  Ev.  §219; 
Begina  v,  Warringham,  2  Leading  Criminal  Cases,  167; 
2  East's  Cr.  Law,  567.  This  is  usually  shown  by  negative 
anawers  to.  the  qucbtions,  "whether  the  prisoner  had  been 
told  that  it  would  be  better  for  him  to  confess,  or  worse  for 
him  if  he  did  not  t^on&ss ;  or  whether  laBgu9.ge  to  that 
efiect  had  been  addressed  to  him.''— Wy^itt  v.  State,  supra. 
Before  the  court' decided  to  admit  the  confession  made  to 
Jenningf,*  t^e  ivitness  stated,  that  he  visited  the  prisoner 
al  bis  tBstanx^e ;  that  he  addressed  to  the  prisoner  the 
queetioD,  "what. do  you  want  with  me?" — that  the  pris- 
oner replied,  "I  have  known  you  a  longtime;  we  are 
members  of  the  same  church.    Toa  examined  me  very 


Digitized  by 


Google 


626  ALABAMA. 


MoBe  (a  slave)  v.  The  States 


closely  on  the  other  trial.  I  then  told  ypu  a  lie ;  I  now 
want  to  talk  to  you  as  a  chilrch  member;"  and  that  he 
(the  witness)  knew  of  no  promises  or  threats  made  io  the 
prisoner.  Upon  this  preliminary  proof,  the  court  cor- 
rectly ruled,  that  the  State  might  proceed  with  proof  of 
the  disclosure  nlade  to  the  witness.  There  was  a  substan^ 
tial,  though  not  a  literal  compliance  with  the  rule,  as  to 
the  proper  inquiry  preliminary  to  the  admission  of  the 
Confession.  It  appeared,  prwna/aoe/that  the  confession 
was  voluntary. 

[4.]  After  the  court  ruled  that  the  confession  was,  upon 
the  evidence  adduced  for  the  prosecution,  admissible, 
the  prisoner  produced  witnesses,  with  a  view  of  showing 
that  the  confessions  made  to  the  witness  Jennings, 
and  also  to  Carson^  were  not  voluntary.  After  hearing 
the  evidence,  which  is  set  out  in  the  bill  of  exceptions, 
the  court  admitted  the  confessions  made  separately  to  the 
two  witnesses.  We  are  now  to  inquire  whether  the 
court  erred  in  its  ruling.  The  master  of  the  prisoner, 
some  weeks  before  the  confession,  m»de  a  promise  of 
fevot  and  protection,  if  the  prisoner  would  disclose  id 
him.  The  slave  made  no  disclosure,  but  protested  hia 
innocence.  Subsequently,  the  master,  on  hearing  of  a 
disclosure  made  by  another  slave,  told  the  prisoner,  that 
he  believed  him  guilty;  that  he  wished  him  to  be  hung; 
that  he  would  give  twohundred  dollars  to  have  him  hung; 
and  that  the  prisoner  need  not  expect  any  farther  assist- 
ance or  protection  from  him.  On  the  next  day,  the 
confessions  were  made  separately  to  the  witnesses  Carson 
and  Jennings.  The  question  arise*?,  whether  or  not  these 
confessions  were  induced  by  the  master's  pfbmises  of  favor, 
made  some  time  before.  '      '   ^ 

It  is  a  rule  of  great  strictness,  that  if  a  confession  has 
once  been  obtained  by  undue  means,  no  eubseq-nent  con- 
fessions of  Tike  character  are  evidence,  tmlesa  if  is  showtt 
that  the  influence  has  been  removed; — Bob  v.  The  State, 
82  Ala.  560.  This  rule  would  be  applicable,  and  ttiigbt 
have  a  controlling  influence,  if  the  slave  had  yielded  to 
his  master's  inducement,  and  made  a  confession  to  the 
master.    The  question  is,  however,  not  whether  an  in- 
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dncement,  which  prodaced  a  confession  apon  the  occasion 
of  its  offer,  is  the  parent  of  a  second  confession ;  but, 
whether  an  inducement,  which  had  no  efiect  at  the  time 
when  it  was  made,  was  the  caase  of  a  confession  made 
some  weeks  afterwards.  The  promise  of  the  master  was 
put  upon  the  condition  of  a  disclosure  to  him.  The  favor 
promised  was,  that  the  master  would  run  the  slave  out  of 
the  country,  and  sell  him.  The  master's  ability  to  iblfiU 
that  promise  depended,  in  a  great  measure,  if  not  entirely, 
upon  the  confessions  being  made  privately  to  the  master, 
before  the  law  had  taken  him  into  its  custody.  It  may, 
therefore,  well  be  doubted,  whether  the  master's  pi'omise 
could  have  been  understood  to  extend  to  a  future  confes- 
sion, made  to  some  other  person.  The  slave,  however, 
resisted  the  inducement,  when  pffered  by  his  master,  who 
had  authority  over  him,  to  whom  he  was  accustqmed  to 
look  for  protection,  and  who  had,  in  all  probability,  the 
ability  at  the  time  to  execute  the  promise.  Is  it  probable, 
that  the  inducement,  which  was  ineffectual  when  offered 
under  such  circumstances,  acquired  several  weelcs  after- 
wards such  an  influence,  as  to  euperinducea  confession  to 
a  person  other  than  the  master,  when  the  prisoner  had 
been  taken  into  custody,  and  the  master's  ability  to  com- 
ply with  the  promise  was  greatly  lessened,  if  not  alto- 
gether destroyed  ?  We  do  not  pause  to  answer  ihis  ques- 
tion ;  for,  if  we  cpuld  conceive  it  possible  that  a  slight 
influence  produced  by  the  master's  promise  lingered  in  the 
slave's  mind,  and  was  liable  to  pioduce  a  confession,  we 
should  be  bound  to  regard  that  influence  as  totally  re- 
moved by  the  forcible  admonition  of  the  master,  that  he 
need  not  expect  any  further  assistance  or  protection  from 
him ;  that  he  believed  him  guilty,  and  desired  him  to  bQ 
hung.  Looking  at  the  subject  in  every  aspect,  we  think 
the  court  below  was  entirely  safe  in  assuming,  that  no  ia- 
fiuence  exerted  by  the  promise  of  the  prisoner's  master 
caused  the  confessions  which  ^^re  made. — Moore's  case, 
2  Leigh,  701;  State  v.  Guild,  5  Hals.  168,  The  principle 
is,  that  although  a  threat  or  promise  may  have  been  made 
use  of,  the  coulession  is  to  be  received,  if  it  has  been 
made  under  such  circumstances  as  to  create  a  reasonable 
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presnmption  that  the  tiireat  or  promise  had  no  influence, 
or  had  ceased  to  have  influence  upon  the  mind  of  the 
party.— Roscoe'a  Crim.  Ev.  42;  1  Greenl.  on  Ev.  §221; 
Brister  v.  State,  26  Ala.  129. 

To  the  argument  that  the  confessions  were  promised  in 
order  to  procure  an  opportunity  to  sleep,  and  afterwards 
made  in  fulfillment  of  that  promise,  we  cannot  assenC 
The  testimony  very  clearly  shows  that  the  prisoner  sent  for 
the  witness  Carson  ;  that  he  asked  an  opportunity  to  sleep, 
in  order  that  he  might  compose  his  mind  ;  and  that  he 
voluntarily  requested"  the  witness  to  return  in  an  hour,  in 
order  that  he  might  talk  with  him.  The  opportunity  of 
sleeping  was  not  afforded  upon  condition  that  he  would 
confess,  but  was  asked  because,  in  the  perturbed  and  dis- 
tressed state  of  his  mind,  thd  prisoner  needed  the  compo- 
sure which  sleep  would  bring  to  tit  him  for  the  interview 
which  he  desired. 

There  was  nothing  said  by  either  of  the  witnesses, 
Carson  or  Jennings,  calculated  to  produce  upon  the  pris- 
oner's mind  the  belief  that  it  would  either  be  worse  for 
him  to  withhold  his  confession,  or  better  for  him  to  make 
it.  His  confessions  seem  to  have  been  prompted  by  a 
sense  of  religious  duty,  awakened  by  the  apprehension  of 
a  speedy  execution  at  the  hands  of  lawless  violence,  and 
were  not  the  result  of  the  slightest  hope  of  tempdral 
benefit  on  account  of  the  confessions.  We  decide,  there- 
fore, that  the  court  below  committed  no  error  in  admitting 
in  evidence  the  confessions  made  to  the  witnesses  Carson 
and  Jennings. 

*  [5.]  Before  the  court  went  into  the  preliminary  examf- 
nation  for  the  purpose  of  ascertaining  whether  the  con- 
fessions were  voluntary,  the  prisoner's  counsel  moved  the 
court  to  cause  the  jury  to  withdraw  pending  the  exami- 
nation, lest  they  might  be  so  affected  by  the  evidence  de- 
tailed on  the  preliminary  examination,  that  the  impres- 
sion couid  not  be  removed  if  the  evidence  was  excluded. 
The  court  refused  to  cause  the  jury  to  retire,  and  the 
prisoner  excepted.  As  the  confessions  were  admissible, 
the  prisoner  could  have  sustained  no  injury  from  the  fact 
that  the  jury  was  presenft  daring  the  preliminary  investi- 
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gation  ;  and  we  could  not  reverse,  even  though  the  court 
had  erred  in  that  respect.  We  d^em  it  proper,  however, 
tosaj,  that  the  court  committed  ilo  error  in  refusing  to 
cause  the  jury  to  retire,  as  was  requested.  There  is  no 
rule  of  law,  which  requires  that  inquiries  as  to  the  admis- 
sibility of  evidence  should  be  conducted  apart  from  the 
jury;  and  we  can  perceive  no  adequate  reason  why  we 
should  inaugurate  such  a  rule.  'We  can  not  presume  that 
jurors  are  incompetent  (o  banish  fronpi  their  mi1id«  the 
effect  of  those  things  which  may  happen  to  be  heard  by 
them  in  Buch  examinations,  and  which  are  not  admitted 
as  evidence  for  their  consideration.  We  do  not  act  upon 
ihAt  presumption;  It  is  settled  that  no  reversible  error 
is  committed  by  the  admission  of  illegal  evidence,  if  it 
be  afterwards  withdrawn. — Frierson  v.  Frierson,  21  Ala. 
549 ;  Bilberiy  v.  Mobley,  ib.  2T7.  The  propriety  of  con- 
ducting such  examinations  apart  from  the  jury,  must  be 
left  to  the  discretion  of  the  presiding  judge.  There  may 
occur  Cases  where  such  a  course  would  be  necessary,  in 
order  to  accomplish  the  ends,  of  justice. .  When  such  a 
case  occqrs,  an  appeal  must  be  made  to  the  enlightened 
discretion  of  the  circuit  judge. 

[6.]  The  eyidcHce  of  the  witness  Quarles  was  admissi- 
ble. It  was  pertinent  to  the  qxie8ti6n  of  the  correctness 
of  the  declarations  of  the  deceased,  and  of  the  confessions 
of  the  accused ;  %nd  io/  that  reason,  if  for  no  other,  it 
'was  competcLt  testimony  in  the  cause. 

[7.]  The  witness  Vfiley  stated,  that  he  knew  the  char- 
acter of  the  witness  Hardy  in  the  family  to  which  he- 
belonged,  and  that  the  family  consisted  of  eight  or  teu 
whites^  and  about  fifty  blacks ;  but  he  stated,  that  he  did 
not  know  his  character  in  the  community.  The  court 
permitted  the  character  in  such  family  to  be  given  in 
evidence,  and  that  ruling  is  asBigned  fbr  error.  It  is  true 
that  the  repute  in  the  neighborhood  is  usually  laid  down 
in  the  law-books  as  the  test  of  the  general  character 
which  may  be  ^iveri  in  evidence ;  but  tbe  inquiry  is  not 
to  bd  confined  to  the  repute  among  those  who,  on  account 
of  propinquity  of  residence,  are  neighbors  in  the  eommon 
acceptation  of  the  term.    The  term  neighhorho^  is  said, 
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in  a  Pennsylvania  case,  to  be  co-extensive  with  the  inter- 
course of  the  witness. — Chess  v.  Chess,  1  Penn,  E.  40. 
This  court,  in  discussing  the  qualification  of  a  witness  to 
testify  as  to  character,  decided,  that  he  must  be  able  to 
state  what  is  the  general  repute  of  the  person  with  those 
among  whom  he  dwells,  or  with  whom  he  is  chiefly  con- 
versant.— Sorrelle  v.  Craig,  9  Ala.  684 ;  Hadjo  v.  Gooden^ 
13  Ala.  718.  Again,  this  court  said,  that  the  question 
should  be,  whether  the  witness  knows  the  general  charac- 
ter among  hia  neighbors,  or  those  eLcgminted  with  him, 
Dave  V.  State,  22  Ala.  28.  Eight  or  ten  whites  and  fifty 
slaves,  coDgregated  together,  form  quite  a  community. 
A  wholesome  discipline  requires  that  the  slaves  should  be 
kef  t  chiefly  at  home ;  and  the  intercourse  of  the  slave 
outside  such  community  is,  in  many  cases,  rare,  and  for  a 
very  short  time.  .  It  may  frequently  happen,  therefore, 
that  the  slave  has  no  character  outside  of  the  community 
to  which  he  specially  belpn^.  Hie  character  in  a  family 
or  community,  such  as  that  above  mentioned,  is. not  a 
reputation  with  a  few  persons ;  it  is  a  general  character, 
and  often  the  only  character  which  the  slave  has.  We 
think  a  slave's  flceneral  chslracter  in  such  a  community  is 
admissible  in  evidence.  Such  a  character  will  frequently 
be  as  extensive  as  the  slave's  intercourse,  and  will  be  his 
reputation  with  those  who  are  chiefly  conversant  with 
him.  There  was  no  error.in  admitting  the  evidence  of 
the  witness  Wiley. 

[8.]  The  evidence  of  Buster,  as  to  character,  ought  to 
have  been  excluded.  He  showed  by  his  answer  on  cross- . 
examination,  that  his  estimate  of  Hardy's  character  was 
not  based  upon  his  general  repute  among  his  neighbors, 
or  those  acquainted  with  him.— Dave  v.  State,  22  Ala.  88; 
Ha^o  V.  Qooden,  18  Ala.  718;  Wike  v.  Lightner,  11  8. 
kE.  199-200. 

[9.]  The.  court  below  erred  in  refusing-to  give  the  third 
and  fourth  charges  asked,  which  are  eubstantially  the 
same.— Best  on  Presumptions,  282,  §210;  Starkie  on 
Ev.  (edition  of  I860,)  769,  marg.  862;  Mickle  v.  State, 
27  AJa.  20;  Stot^  v.  Murpby,  6  Ala.  846;  Harring^toa 
v.  State,  at  the  present  term ;  State  v.  Newman,  7  Ala. 
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69;  State  v.  Marler,  2  Ala.  48.  By  moral  certainty, 
we  understand  to  have  been  meant,  that  kind  of  certainty 
which  is  distinguished  from  physical  or  mathematical 
certainty — which  controls  and  decides  the  conduct  of 
men  in  the  highest  and  most  important  affairs,  where 
the  guidance  of  the  senses  or  of  mathematical  calcK-^ 
lations  cannot  be  had.  We  think,  too,  that  the  context 
of  the  third  charge  requested  shows  that  the  word  mjf' 
pcmtion  in  that  charge  was  not  used  in  the  sense  of 
imagination,  or  to  designate  an  operation  of  the  mind, 
but  points  to  something  supposed ;  and  that  the  word 
supposition^  in  the  third  charge,  is  not  distinguishable  from 
the  word  hypothesis  in  the  fourth  charge,  in  the  office  which 
it  performs.  Thus  understood,  the  third  charge  is,  in 
substance,  the  same  with  the  fourth ;  and  they  both  assert 
nothing  more  than  the  proposition,  that  the  jury  must 
from  the  evidence  be  convinced  to  a  moral  certainty  of 
the  defendant's  guilt,  iii  order  that  they  may  return  a  ver- 
dict against  the  accused.  Unless  the  jury  'are  morally 
certain  of  the  defendant's  guilt,;  it  cannot  be  said  that 
they  have  no  reasonable  doubt  of  his  guilt.  The  propo- 
sition, therefore,  that  the  jury  must  be  convinced  to  a 
moral  certainty  of  the  defendant's  guilt,  is  substantially 
the  same  with  the  proposition,  that  they  must  be  so 
oonvineed  beyond  a  reasonable  doubt. 

[1<K]  The  fifth  charge  requested,  was  properly  refused. 
The  Jury  ought  not  to  be  instructed,  that  they  must 
acquit,  if  there  is  any  other  "  possible  hypothesis  "  than 
that  of  the  defendant's  guilt.  A  doubt  which  requires 
an  acquittal,  must  be  "  actual  and  substantial,  not  mere 
possibility,  or  speculation."  It  is  not  a  mere  possible 
doubt,  because  everything  relating  to  human  afiairs,  and 
depending  upon  moral  evidence,  is  open  to  some  possible 
or  imaginary  doubt.  It  is  that  state  of  the  case,  which, 
alter  the  entire  comparison  and  consideration  of  all  the 
evidence,  leaves  the  minds  of  the  jury  in  that  condition, 
that  they  cannot  say  they  feel  an  abiding  conviction  to  a 
moral  certainty  of  the  charge. — Webster's  case,  5  Cush. 
820. 

[11.]  Th»  coi^ntf  delicti  being  otherwise  establishedi  a 
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conviction  may  be  had  upon  confesBions  alone,  if  they 
were  free  and  voluntary,  and  satisfactorily  proved. — 
Wharton's  Am.  Crira.  Law,  §683. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  ;  ana  the  prisoner  must  remaiq  in  cus- 
tody, until  discharged  by  due  course  of  law. 


PARIS  vs.  THE  STATE. 
[indictment  fob  kvedbr.[ 

1.  Arraigwnmt,  and  service  qf  copy  of  indictment  and  venire .-  prnttptp^ 
turn  in  fapor  of  judgment, — When  the  record  in  a  criminal  case 
shows  that  the  prisoner,  being  brought  to  the  bar  in  ^  custody, 
pleaded  not  guilty,  without  raising  any  objection  to  the  prelhninary 
proceedings,  and  was  thereupon  Ijried  and  oonvicted,  the  appellate 
court  will  not  reverse  the  judgment  of  conviction,  because  the 
record  does  not  affirmatirely  show  that  he  was  formally  arraigned, 
and  served  with  a  copy  of  the  indictment  and  a  list  of  the  jury. 

2.  Change  of  vendue. — The  venue  having  been  changed  on  the  prison 
er's  application,  and  the  cause  afterwards  re-transferred,  by  consent, 
back  to  the  county  in  which  the  indictment  was  found,  and  the 
trial  there  had  without  objection  on  the  part  of  the  prisoner,  he 
cannot  be  heard,  in  the  appellate  court,  to  question  the  vajidi^  of 
the  order  re-transferring  the  cause. 

Prom  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  S.  D.  IIalb. 

The  prisoner  in  this  case  was  indicted,  by  the  name  of 
Abner  Paris,  at  the  March  term,  1858,  of  the  circuit  court 
of  Marshall,  for  the  murder  of  James  Rose.  On  Ma 
application,  at  the  September  term,  1858,  the  trial  was 
removed  to  Jackson  county,  and  the  cause  was  there  con- 
tinued at  two  successive  terms.  At  the  March  term,  1859, 
*'on  the  application  of  the  defendant,  with  the  consent  of 
the  State,"  as  the  ijiinute  entry  recites,  the  t^aase  waa 
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rcpgotTBd^teokto  Jfantbalt^iK^^jrf  wlMjr^ ft<triftl  was  h«4, 

m%  the  iinnk  t^rmt  4^  ^f^^  ree^d  i^  ^  iu%»e»t 

oC  eeovieitipii.    Tba  pitii^  eAtri^n  «£  the  j^l  «erin,  u 

8#t  <wt  i»  t^e record,  ai^  io  ^'  feltoneing  M»4« c 

'<  TU  State  v\     TUt.dfy  «li|«ie»tb0  SiftM  4^  Alabama,  by 

t».  }^  William.  J<  BeMliQs^«ali<Htorr,  imd  Abd^r 

Abner  Paris.  J  Paria,  th^  defendant,  in  bis  own  proper 

pMsaft;  id-open  oMrt  ^  aod  the  dMite  of  Alabama  and  »aid 

deftedani  in  optt>  Mtrrtdeehtfiilg  tbMiadf^s  ready  fbt 

trial  oa  this  iadietinent,  and'  agreeing  tivat  the  said  tiiil 

shall  be  sef  ibr  Wedtoeada^r  ^f  tbe  seodisid  wMk,~it  is 

Ihemfb.re  oi^deved  by*  the  ^ttt,  by  mA  with  the  eonseiil 

of  tite  said  deftAdatit^  that  WedaeedA^  of  the  seooDd  weelt 

of  the  present  ter«i  of  ikis'  ^nrt  be^  Md  the  same  is 

hereby^  ee^  for  the  trial  e^' this  eanee;  lind  i«  ie  fhrther 

ordered,  that  the  sh«titf;4)f  ManAMll  eontitf  forthwith 

samenon'OD^  hundred  jvrors^^  Inelwdiog'  in  eaM  nomber 

^.  jMoia  enoRMaed  oa  tbe^  re^^nr  panel  ftn*  the  second 

iM^k  df  l^kriomy  and  'tiiaC^d  shefiff  eerf^.  upon  said 

d^Eftdaat  %  tail  and  eomplete  list  of'  Uti^  jnrors  so  sntn^ 

moMdi  t]W#^eiitire  Stays  bsiffre  the  said-  da;  £ia»9d  for  the 

tril^  as  afeveaaid }  «ad  it  is  ftirther  ordered  by  the  conrt^ 

that  a  btfpi  of  the  indtcttnent  in  tliie  cause  boKerved  by 

the  saidisfaeiiff,  in  person^  on  the  said  defendant,  in  prison 

iotbettwAtjrjail/'    ' 

"  The  State  >     ^ednosday/Mareh  M,  1 160.    This  day 

V9.r    "  Voomek  the^solioitar,.W/J«  Ha/vilson,  who 

Ahoer  Bhfli^  j  ptosi&eateflrfer the  Btate  iii  this  behalf;  and 

the  defendant,  being  brought  tatb^  bar  in  cnstodj,  pldkds 

Dot  goilty,  and  for  his  trial  ^^li^S' himself  xfp<m  tbl»  dountry; 

aisd  lAe  0t«to  'doth  the  like«    Atid  f hi^teupon  came  a 

jwiy,"  s*c^^*who^"«e.,**«|)Oi^^^thtelr  oaths  say,  'We,  the 

jQfjc,  fiad  tM  defendant  gnilty  of  mnrder  in  the  first  de- 

^ee,  and  that  he  must  suffer  d^tb,' "  etc. 

There  is  a  bill  of  ezeeptions  in  the  record,  in  th^  foUow- 
img  words :  ^  Ir  tUs  eanse^^the^  detftndaat  nKy?es  the  court 
fijKT  an  aimal  of  iisigmoat,  oti  the  IbHowin'g  groauds^: 
1^  That  the  prissMr  was  notarmlgaed';  the  indictment 
wsHi  adt  zaadtoiiias,  nor  to  tbe  Jary;  norwas  hereqtilHed 
to  plead  tor  the  indictment;  nor  did  the  ooart  cause  the 
16 
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plM  of  not  gmhj  to  be  et)tr6fred;  It.  Tbut  iti  th^  iti^Het^ 
m^ivt  tipon^  whiob  tlie  jtiry  fa^tid  tlieir  vetdiiH;,-  thie  Hitme 
of  the  defendant  I0  not  dewrib^ :  tbtt  the  Hftttre  of  th^ 
person  churged  in  said  indictment  ia  Abn^r  Paris^  'while 
^e  naiBfe  otlh^  piiftoner  ifl  Abninr  Parieh.  Wl>i^b  motion 
being  refhsed  bj  the  eotut^  the  defendant  excepts,*'  etc. 

£.  T«  PoFBt  forthe.pmoQer.-*r4,  Thereoqrd^doea  not 
ibow  that  the.pmoner  urita  ever Airai^iied;  ,nor that  he 
was  served  mtb  $  copy  of  tia^indi^tveht^  or  with  a  list 
of  the  yixry.i  although  it  apptars  ha'  wai  in  actual  QostCidjr ; 
not  that  hia  hbti  knowledge  ef  the  indictmMt<  o&  'wiiiqb 
be  was.  qhai^ed.  It  .only  sbowa  };hat  be  wai  ia  actual 
oxMtody,  that  tbe  ooort  ordeted  a  tfopy  of  tba  indictmei^ 
find  a  list  of  the  j^iy  to  be aenred onhim,  aod  that ^he 
pleaded  Doi  gmlty  M^hten  brought  to  the  bar  for  trial;  .but 
to  what  charge  this  plea  was  interposed  does. not  appear. 
AJl  these  importaiat  rights >are  seoured  to  aa  accHseid  par* 
son  by  constilotional  and  atatntory  pfonsiivie^  and  be  hus 
aright  to  demandaatricteojoapiiance  wUhthareqauitiODs 
of  the  law.  The  laere  stlenoe  of  the.  reeocd,  an  -such 
ossential  points^  doea  not  apthoriae  the  preeomptioii  t^t 
all  the  requisitions  of  the  law  were  compHed  5vith*  If 
any  presumption  at  all  ia  to  be  indulged;  it  miiat*  be  in 
/avorem  viic^. — Henry  v.  The  State,  38  Ahu  897;  Hoghes 
T.  Th«  Statcf,  1  Ala.  656;  Fernandea  ^.  The  State,  7  Ala. 
611;  Bill  7.  The  State,  29  Ala;  89;  Parsons  v.  The  State, 
29  Ala.  M ;  6  Barr,  884 ;  Sialer  t.  The.Stale,  1  Qaiv.  857; 
9  L^i^li,  628 ;  1  A«jhb.  Cr.  PI.  861,  note  i  I  Ohifctv'e  Cr. 
L.  414 ;  4  Bla.  Com.  876 ;  1  Borr.  64S.  .         "^ 

2.  It  was  error  .to  change  the  vedi^baokto  MarsbaU 
<oouaty.  'JDhe  etaittte  is  imperative,  iliat  ^*  the  trial  caa^be 
removed  but  once."— HOodo,  %  8610.  Oonoeqt  oaliabt  give 
jurisdiction.  ... 

Jd.  A.  Bajudwuti  AttDxqeyrOeiaaralt  atnA*a.-*-l[  Opn:. 
eeding  that  ther^  was  no  formal  arraigDmeat  of  the  pris^ 
Oner,  and  that  no.  copy  gf  the  ijidiotnmit  or  list  ^if  the 
juiy  was  served  upon  him,~a  couoeaaion  not  anthoriaed 
by  the  mere  failure  of  the  record  affirmativoty  to  show 


Digitized  by 


Google 


JTTKB  TERM,  I860. 385 

Paris  ▼.  The  State.  . 

the  contrary ;  nevertbeleea,  ibe  plea  of-  not  guilty  was  a 
waiver  of  these  preHmitmrj  proceieduigs.-— Statfe  v.  Wil- 
liams, 3  tStew.  463;  State  v.  Matthews,  9  Porter,:  «70; 
State  V.  Greenissood,  SPoiier,  474;  Bramlett^Thf  State, 
31  Ala.  382 ;  Fernandez  v.  The  State,  7  Ala.  fiilS;  TJoited 
States  V.  Qilbert,  2  Samaer,  SO;  MeQuiilan  v.  The  State, 
8Sm.  &Mftr.5^;  Powell  r.  TJaited  States,  1  Morris, 
(Iowa,)  17 ;  8  Wisconsin,  820 ;  2  Hale's  P«  C.  219,  no*e  8; 
2  Hawk.  ch.  28,  §6;  1  Ghitty'^  Criminal  Law,  4m 

2.  That  the  venae  may  be  changed  by  consent,  see 
Rosenfaaum  V.  The  State,  S8  Ala.  864;  Hngb^e  v.  The 
fit^te,  at  thelast term ;  Oager  v.  Gordon,  29  Ala/  844 ; 
1  Bishop's  Crim.  Law,  §§667,  678. 

BTOKS,  J.-*^We  have  carefuliy  considered  tfaa  record, 
fuid  the  points  pvessed  oa  our  consideration,  in  this  ease, 
.and  have  not  been  able  to  find  ajay  error  whicb|  tindor  our 
decisiom,  JBstifiet '  a  reversal.    The  mlenoe  of  the  record 
ia  the.  matter  of.  the  servioe  of  a  copy  of  the  indictment, 
and  a  liat  of  the  jtiE<>rs,  two  entire •  days  befoi*e  the  trial, 
and  in  the  iB£itler'(rf  a  formal  amaignment  before  plea 
plaaded>- raisea  quedtions,  all  of  which  arc  of  kindred 
charaoter.    Although' these  are  among  the  clear  legal 
rights  of  one  who  stands  charged  with  a  ^capitAl  felony, 
alill,  they  are  not  of  that  high  gnade-^o  obt  so  enter 
into  the  very  essence^of  tfae/trialliy  Jury-^tbat  the  record 
must,  in  all  cases,  show  affirmatively  that  they  have  been 
observed.      When,   as  in  this  case,   the  record  affirms 
that  the  prisoner,  being  brought  to  the  bar,  pleads   not 
guilty,  and  thereupon  a  jury  is  impanneled,  ,and  the  trial 
progresses  in  usual  form  to  a  verdict  of  guilty,  and  sen- 
tence  of  the  law  pronounced  thereon ;  when,  notwith- 
standing  thMCc^QipliatMJes  with  .the  BH)st.oefential  parts 
of  a  jury  trial,  no  objection  or  exception  appears  to  h^ve 
been  mad^  in  the  cQurt  below,  q^estioaiag  the  .regularity 
of  any  preliminary  step  in  the  prosecution, — we  but  con- 
tra to  our  foiraer  deeistons,  in  presnnrfng  that  all  has 
been  tegularlj^done,  tvhich  (Joes  not  appear  by  the  record 
to  have  been  otherwise,— Wiljiams  v..  .The  St^te,  3  Stew. 
454^  463 }  .  Greenwood's  case^  5  Por.  474 ;  Matthewa'  case, 
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9  For.  874*-6;  Hughes  v.  The  State,  1  Ala.  656;  Fernan- 
dez V,  The  State,  7  Ala.  612 ;  Bramlett  v.  The  State, 
81  Ala.  882 ;  Roaenbaum  y.  The  State,  S3  A!a.  354 ;  U. 
S.  V.  Gibert,  2  Sumner,  68,  et  seq.;  Dooglaa  v.  State,  3  Wis. 
820;  Hugtiea  y.  T4ie  State,  85  Ak.  851. 

[2.]  Of  the  hct  that  the  trial  wa«.  had  in  Merehall, 
instead  -of  Jackson  coimty,  the  plaiAtHf  in  lerror  cannot 
be  beard  to  complain.  The  venue  .was  re-transferred  to 
Marsball  at  the  instance  of  tba  prisoner,  and  the  trial 
was  then  a&d  there  bad»  without  slwj  objeotion  on  his 
part.  Ifareover,  the  trial  took  place  jn  the  eounty  in 
which  tbe  indictment  was  fbosd,  aodin  which  the  ofienae 
was  committed.  Without  anoonnciiig  any  opinion  on  the 
question,  whether  a  party  accused  of  a  felony  can,  by  his 
eonsaaty  transfer  the  trial,  ai'ter  the.  venue  has  been  oace 
changed,  to  any  eonnty  other  than  the  one  in  whieh  the 
offense  was  committed,  we  feel  no  hesitation  in  asserting, 
thai  the  right  to  have  his  trial  adjourned  to  a  county  iree 
from  pr^ttdice  against  the  accQsed^  is  a  privilege  secured 
to  %h»  prisoner,  which  be  may*  waive,*^ther  before  or 
after  the  order  ^^h^nging  the  venue  has  been  entered. 
Hughes  V.  The  State,  85  Ala.  851;  Hosenbaum  v.  The 
State,  mgn'a;  1  Bisb.Or.  Law,  9§657,  672;  &ager  v.  Gor- 
don, 29  Ala.  844. 

The  judgment  of  the  etreait  coiirt  ie  affirmed,  and  tiae 
seutenee  of  the  law  must  be  executed. 


HARRIJTQTOjr  vi.  THE  STATE. 

[tmhtctman  Fda  vvKv^sand'  Li^vcfR  to  ^kLAri.] 

1.  AMoritjt  ^  ciiif  umri  cf  M^Ufi  at  ipf#iat/l<nii*.«^Uader  the  set  of 
1858,  "  to  repeal  an  aot  therein^  nasosd  regnlstinf- the  aessiqn^  of 
the  clrcnit  and  city  courts  of  Mobile,"  (Seaeion  Acts  1857-^  p.  57, 
{8,)  the  csitjr  eoart  bus  authority;  at  a  special  tenn,  to  onginate 
bvtsihesiS  to  take  indictmentfl,  and  to  organise  a  grand  jufy. 
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2.  Qbjectiont  to  grctndjury.-^li  9Xi  indictment  is  void,  bec^iue  found  at 
a  special  term,  at  which  the  court  had  no  authority  to  organize  a 
grand  jury,  the  objection  may  be  taken  for  the  first  time  in  the 
appellate  court;  but,  where  the  court  had  such  authority,  the  pris- 
oner cannot  (€ode,  {3591)  lake aiiy  dbjeotion  to  the  indictment' 
on  aecount  of  the  want  of  qualifications  of  any  of  .the  grand  jurors. 

3.  PresmmpHon  m  favor  qfjudgment.^r-JSitie  validity  of  an  indictment, 
found  at  a  special  term  of  the  city^oourt  of  Mobile,  depended  upon 
the  fact  that  the  accused  was  in  custody  at  the  time  it  was  found? 
and  the  record  did  not  affirmatively  show  that  he  was  not  then  in 
custody,  the  appellate  conrtWotlld  presume,  in  fkvor  of  the  jnt  I  la- 
ment, thfti  hiB'Waa  than  in  ctutody. 

i.  Sufficiency  itf  indktmeM, — It  is  not  necessary  thut  an'indiotment 
should  show  Tn^here  the  session  of  the  court  or  of  the  grand  jury 
was  held,  or  that  the  grand  Jury  was  legaljy  called  before  th^  court, 
or  that  the  indictment  Was  returned  into  court,  or  that  the  offense 
was  committed  within  the  period  prescfibed  as  a  btir  by  the  statttto 
of  limitalionf.  .  . 

5«  AUegation  of  oumernk^  ^f  ^ve  {n  MidmetU, — Since  the  husband 
has  a  speoial  property  in  his  wife's  statutory  separate  estate,  (Code, 
J 1D83,)  a  slave  belonging  to  her  separate  estate  may  be  described 
in  an  indictment  as  the  property  of  the  husband. 

6.  Chiwicdon  onieithmny  of  accompHce. — If  a  master  gives  money  to  hts 
«lave,and  sends  hUti  into  .a  groottry  to  buy  liquor,  while  )ie  himself 
^aits  wiiboni  to  la^  wheitker  the  liquor  is  futnished  to  the  slave, 
he  cannot  be  consider!^  an  accomjplke  o£  ih6  seller,  within  the 
mieaning  of  the  statute  (Code,  1 3000)  wh*ch  forbids  a  •  conviction 
on  the  uncorroborated  testimony  of  an  accomplice. 

7.  filing  tifftior  tb  slave, — tJrider  an  indjctment  for  selling  liquor  to  a 
slave,  (Code,  {39183,)  the  feet  that  tlie  slave's  master  gave  him 
money,  andssfnt  htm  into  the  ddfSondaal's  house  to  bay  liquor, 
while  hd  hiiaself  WMtsd  on  the  opposite  side  o(  the  street,  for  the 
purpose  of  flscertftining  whether  the  defendant  would  unlawfully 
sell  liquor  to  slaves,  constitutes  no  defense. 

8.  Charge  on  sufficiency  of  cireufMiaittiat  evidence* — A  charge  to  the  jury, 
instmef  ing  them  that  they  could  not  lawftilly  conviot  the  prisoner, 
'*  if,  ufK>ii  aU  the  evideiMe,  they  believed  that  th^  probabilities  of 
hXa  g^iilt^^ere  as  high  m  ttn  thouaai^d  tooi^  against  hiHinnpcenoe, 
and  but  one  chance  in  favor  of  his  innocence,'' — held  to  have  been 
properly  refused,  because  the  record  did  not  ghow  that  the  evi- 
denee  was^oonfined  to  fecis  wholly  inconclusive  in  their  tendency; 
and  the  court  added,  "It  may  be  doubted,  indoed,  whether  the 
charge,  ta  iha  Ibrtn  in  whieh  it  was  adced,  woukL  not»  in  any  cose* 
be  more  aaleulated  to  eoafuMi  than  to  enlighten  the  jury." 

Fbph  the  City  Court  of  Mobile* 
Tried  before  the  Hon;  Alk^.  McKinstby. 
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The  indictment  in  thia  case  was  found  at  the  "special 
May  term,  1860,"  of  said  city  court ;  and  charged,  that  the 
prisoner,  Catharine  Harrington,  before  the  finding  of  said 
indictmont,  "did  sell,  give^  or  deliver^  to  a  slave  named 
Robert,  belonging  to  Thomas  A.  Lyon,  vinous  or  spiritu- 
ous Iiqu6r8,  without  an  order  iu  writing,  signed  by  the 
overseer  or  master  of  such  slave,  specifying  the  quantity 
to  be  sold,  given,  or  delivered/*  The  prisoner  interposed 
a  demurrer  to  the  indictment,  on  the  following  specified 
grounds:  "  1st,  that  the  indictment  does  Bot  show  that 
any  grand  jury  was  legally  called  before  the  court  at  said 
terra;  2d,  that  it  does  not  appear  by  said  indictment 
where  the  session  of  the  court  or  grand  jury  wa3  held ; 
8d,  that  it  does  not  appear  by  said  iudiotment  that  it  was 
returned  into  court  by  said  supposed  grand  jury;  .4tb, 
that  it  does  not  appear  by  the  indictment  that  said  sup- 
posed grand  jurors  wiere  qualified  as  the  law  requires,  nor 
that  the  court  examined  them  as  to  their  quali^cations ; 
5th,  that  it  does' not  appeaf^by  the  sherifiTfi  return  that 
said  supposed  grand  jurorft  ware  qualified;  6th,  that  one 
Turner  appears  to  hav^  been  one  of  said  supposed  grand 
jurors,  and  his  christian  name  is  not  set  out  in  the  indict- 
ment, as  required  by  section  8441  of  the  Code;  and,  7th, 
that  said  indictment  does  not  state  any  time  when  said 
offense  was  committed^,  or  show  that  aaid  offense  was 
committed  within  one  year  before  the  finding  of  said 
indictment."  The  court  having  overruled  the  demtirrer, 
the  prisoner  then  filed  several  pleas  in  '  abatement, 
alleging  that  certain  grand  jurors,  whose  names  were 
specified,  •were  neither  freeholders  nor  householders  iu  the 
county;  and  a  demurrer  having  been  tnstaioed  to  each 
of  these  pleas,  she  then  went  to  ttial  o»  the  plea  of  not 
guilty. 

"  On  the  trial  of  the  cause/'  as  the  bill  of  exceptions 
states,  "  the  evidence  at  to  the  owB«««liip  of  the  slave 
Robert,  who  was  described  as  belonging  to  Thomas  A. 
Lyon,  was,  that  at  the  marriage  of  said  Lyon,  on  the  28d 
February,  1859,  said  slave  belonged  to  his  wife ;  that  since 
said  marriage  said  slave  had  been  hired  out  to  a  railroad 
company ;  but  that  said  Lyon  exerciefed  entire  control  and 
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directloa  over  said  f»lave  during  tb^.w^HjoLe  of  j^aid  tiaie. 
Upon  thi^  evidenoe,  the  xtofdndant  ask^d  the  court  to 
ichar^e  the  jury,  that  if  they  b#liav^d  {ton^  the  ^vidance 
that  the  slave  belopged  to  Mra-LjaBya  oiarried  woman^ 
as  her  separate  estatei  .then  tbajr  ooold  .  not  ooaviot  th^ 
di^endant.  'I'he  ,cottrt|;iive  this  ohargsiy  but  with  the  fpW 
lowing  q^oalifict^tioo:  /Xf^  bQwevar,  the  jury  believe  tha( 
said  slave  was  owned  by  said  Lyou's  wi£s  at  the  time  of 
their  marriage,  and.  that  there  waa  ao  tniatee  \u  whom  ths 
legal  title  was^  vested^  then  thdcbusbaiEid.beoame  tha  trus^ 
tee  of  bis  wife,  and  the  Ic^gal  title  ws»  in  him ;'  to-  wbi^ 
qualification  the  defendant  excepted.  The  defendant  «kl»o 
ret^Ojested  the  court  to  iiatruct- the  jnryias  folIowH:  'If 
they  find  tbat  said  slave  belotngedtotbt  •et>arate  estate 
of  said  Lyoiti's  wifh,  tbe  legal  titlib  ta  said.Blavo  wa^  act  « 
ia  said  Lffoxtf  unless  it  ^aa  preved  that  his  wife  held  said 
slavQ  Qsd^  the  woman's  law  of  this  6late.'  This  obarg« 
the  court  also  gave,  but  with  the  following  qualification 
^If  there  .waa  no  evidenee  of  atroateefii^r  Mrs*  Lyon^  her 
hotbaod  wohld  be  veeogai£edjM  her  trustee,  ^aodif  he 
bad.  the^nsto^y.and  centrol  of  thealaveat^the  time;  it  is 
sufficient'  » 

^  The  avidence^  was,  that  Thomas  A*  Lyon  supplied  the 
slave  with  a  bottle,  ,and  with  aaney,  ^aod  told  him  to  go 
and  aea  if  he  coukl  get  liquor  from  tha  delendant,  and,  if 
so,  to  get  it ;  and  then  went  with  said  slave  to  the  etreei 
on  whsoh  the  defandant's- house  wm  siiaabtd,  and  stopped 
on  the  opposite  side  fcom  the  ho«s%  and  etood  behind  a 
post,  and  watehed  said  slave  go  into  thehonse ;  idso,  that 
tbia  was  In  the  night-time,  and  said  alave  had  no  iiqnor 
when  be  wentintb  aaid  groosty;  that  the  defendaoi 
opened  the  .door,  and  let  in  said  slave,  who  tben  went  in, 
and  came  out  in  a  short  time;  that  said  Lyon  watched 
him  all  the  time;  that  the  slav^e  walked  on  down  the 
street  twenty  or  thirty  steps,  (said  Lyon  walking  down  on 
the  opposite  eide  of  the  street,)  and  then  crossed  over  to 
eaid  Lyon,  and  held  h{a  two  hands  together,  Ibrming  a 
kind  of  bup,  and  let  whiskjey  run  ontbf  bts  mouth  into 
hie  hands:  and  that  said  slave,  somo  ten  minutes  pfs^ 
vionsly,  tad  gone  into  another  grocery,  and  brought  ovt 
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Hqnor  In  his  tn(>t)tti,  atid  poured  it  out  In  his  hAnds  in  the 
HAme  Way.  On  this  eVWende,  the  defendant  a^ked  the 
coart  to  charge  ffie  jory,  tha*  Lyon  was  an  accomplice  of 
the  defeffdwt,  and  that  they  should  not  convf<Jt  the  de- 
fendant nf>orf  his  testimony,  if  it  was  not  corroborated ; 
also,  that  if  Lyon  was  the  owner  of  the  slav^,'and  was 
present  at  the  tihie,  or  near  enough  to  hare  the  slave  nnder 
his  eotfitrot  when  the^  Ilqbor  was  delivelied  to  the  BlaVie, 
and  consented  to,  or  procured  the  delivery,  ttf  the  Hqtfor 
to  the  Blave,  then  the  defendant  was  rtot  guilty.  I^e 
oonrt  reftised  each  of  these  chargesy  and  the  tf^endant 


**  The  defetidtttt  also  i^nee^d  the. ibllowhig'  charges: 
].  <  Before  the  )o#y  earn  tiOgaliy  eonri^  in  $niiy  cHminai 
«  ease,  theevidenee  against  tiieaooneed  must  be  so  coitctn- 
irre  upon  their  iihitt4s  islt^  eoovtnae  them  that  be  cannot 
beinnooeut.'  2.  *lf  the  jtiry  havea  fensomabledoutytaa 
to  the  obnOmMi-et  the  proef  ol  any  single  fact  which  \i 
\%  neoesew^y  f«r  the  State  to  prove,  they  must  aeqtfit  th^ 
d/ifendamt.''  &  ^A  i^aeomable  doabt  is  a  doubt  whfl<A 
naturaUyariaea  in  the  mitid  in  coostderiiig  the  evidence/ 
4.  ^  The  whole  case,  and  all  the  facts,  must  be  conPeltmively 
proved  by  the  State/  6.  ^  Tiie  proof  of  eospioious  facts 
agaAnst  the  acc«eed.doe#  not  even  foquire  him  to  Mbutit^ 
Mxl  they  eannetoonvietnpoti  aospickMM  fketd  merely/ 
e.  ^  If,  upon  all  the  evidenee,  the  jury  believe  that  the 
piobabilitMB  of  tka*  g«ilt  of  the  aacvaed  ai«  aa  high  M 
tea  thooaatidtodn^agattiet  hitf  iotiocence^  and  bat  one 
obanioe  in  favor  of  bis  fatioeeaoey  they  cant»otieg»lly  eon^ 
viet/ .  Tbe^eoart  gavje  all  thearchar^a^  except  the  laet; 
aad  to  the  refuaoiof.tbelatt  the  defendant  excepted/' 

BsK.  LaKa.PMaf,  iitf  the  prisener. 

M.  Ar  SUz^MirH^  Attorney-^teneral,  earUra. 

R.  Wi  WALKER*  J*— I.  By  the  act  of  Febraary  5th, 

185^  it  ie  piK>vic^d|  tket  ''speeial  tenxM  of  the  city^^Uit 

m%y  be  beldf  by  prder  of  the  juMlgef  whenwer  it  may  be 

ueeeas|M*y  l^r  tibe>  tri^l  of  orimioel  caosee^  imi  to  deliv^4M 

jail  of  aU  ,]fers(m^  ^hivrg^  va^^^rm^  (xnd  q^e^Meff^/'—Acte 
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of  1857- 5a^  p«  67,.  §  3.  TJftder  this  act,  the  authority  of 
the  coarty  at  the  epecial  tarmo  here  provided  for,  is  eec* 
tainl^  as  eztansire  a^  that  with  which  the  English  judges 
^ere  clothed  by  virtue  of  the  commission  of  general  j^U 
idivery.  This  commission  was  held  to  confer  upon  the 
justices  to  whom  it  was  directed  the  power  to  originate 
batiness,  as  w^ll  as  to  try  those  cases  originated  by  other 
jttstioes.  Accordingly,  thay  had  the  right  ^o  take  indict^ 
iDsnts  against  all  persons  in  actual  or  constructive  cna- 
tody— 1  Chitty'e  Cn  Law,  l46-«;  2  Hale's  P.  C.  84-6; 
2  Hawk.  cb.  6,  S 2;  4  Wendeirs  Blackst.  270,  note  17. 

The  power  t!9 'Originate  business,  and  to  take  indict- 
ments, involves  the  power  to  organize  a  grand  jury.  As 
to  whiU;  is  the  proper  mode  of  oJ^taining  a  grand  jury  at 
A  spec^l  term  of  the  city  court  of  Mobile,  wo  need  n<^t 
oow  inquire.  We-go  as  fiir -as  it  is  atall  necessary  in  this 
Qase,  when  we  decide,  that  the  city  court  of  Mobile  has 
tJbe  power  to  organise  a  grand  jury  at  a  i^ecialterm,  heM 
under  the  act  of  18^. 

[2.]  If  the  conrt  had  no  authority  to  organize  a  grand 
jary  at  the  special  terra,  an  indictment  found  at  that  term 
might  poes&bly  be  void ;  and,  in  that  case,  the  objection 
ioald  be  taken  for  tbe  first  time  in  this  court.  If,  on  the 
0tber  hand^  the  odartbad  such  authority,  the  objections 
which  the  defendant  interposed  to  the  manner  in  which 
the  partiaular  grand  jyry  w^  organized,  can  be  of  no 
aivail ;  for  the  Code  expressly  provides,  that  none  of  the 
otgectiws  which  tbe  defendant  made  to  the  indictment, 
on  grounds  relating  to  the  formation  of  the  grand  jury, 
shall  be  ftilowed,  whethsfr  taken  by  plea  of  abatement,  or 
otherwise.-^^ode^  §  8691.  Aod  the  same  section  of  the 
Code  furnishes  a  complete  answer  to  the  assignments  of 
error  wiiieh  adk  a  reversal  of  the  jndgment,  because,  as  it 
is  alleged^  the  reoord  does  sot  show  that  the  grand  jurors 
pDaseesad  ttie  ^qualifications  required  \yj  law,  or  that  they 
were  examiiied  in  leferenee  to  their  qualifications,  or  that 
they  werfr  sworn  in  the  manner  directed  by  the  Code. 
Floyd  ¥•  State,  80  Ala.  611. 

[8.]  If  it  be  conceded,  that  the  city  court,  when  holding 
a  special  te«8i,  ia  subjeptto  the  sanoe  restrictions  by  which 


Digitized  by 


Google 


242  ALABAMA, 


Harrington  ^.  The  State. 


commissioners  of  general  jml  ddivtry  uhder  the  Ertglish 
law  were  bound;  and  that,  accordingly,  no  indictment 
can  be  found  by  a  grand  jdry,  at  a  special  term;  against 
persons  not  in  actual  or  constructive  oTistody,  the  coheea- 
gion  would  not  avail  the  plain  tiff  in  error.  Th«  city  court 
is  a  court  of  general  jurisdiction ;  and  if  an  indlctm^At 
found  at  a  special  term,  against  a  person  not  in  custody, 
wo«ld  be  invalid,  we  would  preeumo,  unless  the  contrary 
was  shown  by  the  record,  that  the  defendants  in  indict- 
ments found  at  such  term  were>t  ihe  time  in  custody.  It 
is  proper  to  say,  that  we  intimate  no  opinion  as  to  whether 
the  authority  of  the  court  at  k  special  term  is  subject  to 
the  limitation  suggested. 

[4.]  It  is  not  necessary  for  the  wdietmmt  to  show  that 
the  grand  jury  was  legally  called  before  the  court,  or  where 
the  session  of  the  court  or  g«^nd  jury  was  held,  opthat  the 
indictment  was  returned  into  court  For  this  reason,  if 
for  no  other,  there  was  no  error  in  overruling  the  demui- 
rers  assigning  these  as  grounds  of  objection  totheindi^t* 
ment.  All  the  other  grounds  of  demurrer,  except  the 
7th,  consist  of  matters  relating  to  the  formation  of  the 
jury,  and  were  properly  overraled--^Gode,  ^  flfiM*  There 
is  nothing  in  the  objection  luasi^ed  as  the  seveath  ground 
of  deniurr<^r,  the  indictment  being  in  the  form  prescribed 
by  the  Code. 

[5.  J  Under  the  Code,  (§  1983,)  the  hosband  baa  a  special 
property  in  the  separate  estate  of  his  wife.  Hence,  the 
slave  was  in  this  case  properly  described  as  the  property 
of  Mr.  Lyon. 

[6.]  Lyon  was  certainly  not  an  acooniplioe  of  the  de^ 
fendant  in  the  act  of  selling.  There  was  no  community 
of  purpose  between  them  ;  the  defendant  not  even  bein^ 
aware  of  Lyon's  presence,  nor  in  any  degree  influenced 
by  it.  The  statutory  oflfense  consists  in  the  aot  of  selling, 
not  in  that  of  buying;  and  neither  the purch«eer,  nor 
one  participating  in  the  purchase,  can  be  deemed  auao- 
complice  of  the  seller. — See  Davidson  v.  State,  83  Ala. 
853. 

[7.]  If  it  be  the  law,  (which,  however^  we  do  not  affirm,) 
that  an  indictment  under  secticm  8283  of  the  Code,  for 
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selling  liquor  to  a  slave,  ooUld  not  be  sustained,  where  the 
sale  was  made,  and  the  liquor  delivered,  in  thepresenc&of 
the  master,  and  by  his  consent;  it  is  obvious  that  this  can 
only  be  true,  in  those  eases  where  the  fact  of  the  toaster's 
presence  was  known,  and  his  assent  communicated  to  the 
seller.  At  uncommunieated  consent  can  exert  no  influ- 
e»ce  upon  the  conduct  of  the  seller,  and  is  no  defense  to 
an  indicttaentforthe  act  of  selling.  Moreover,  the  con- 
sent, to  be  an  available  defense,  must  bo  a  consent  to  a 
sale  of  the  liquor,  not  merely  to  an  experimerrt  to  detfecf  , 
^  violation  of  the  law.  The  master's  delivery  of  money 
to  a  slave,  with  instructions  to  buy  liquor  from  a  person 
whom  be  suspects  of  liaving  unlawfully  sold  liquor  to 
slaves,  for  the  purpose  of  detecting  the  offender,  does  not 
excuse  the  sale  of  liquor  to  the  slave  for  such  money. 
Jolly  V.  State,  8  8.  4;  M.  145;  State  v.  Anone,  2  N.  & 
McC.  27. 

[8.]  Mr.  Starkie,  speaking  of  circumstantial  evidence, 
says :  "  Whenever  the  probability  is  of  a  definite  and 
limited  nature,  (whether  in  the  proportion  of  one  hundred 
to  one,  or  of  one  thousand  to  one,  or  any  other  ratio,  is 
immaterial,)  it  cannot  be  safely  made  the  ground  of  con- 
viction."— 1  Starkie's  Ev.  674.  But  this  principle  is 
applicable  alone  to  facts  entirely  inconclusive  in  their 
tendency— that  is,  to  such  facts  or  circumstances  that, 
when  all  they  tend  to  prove  is  admitted,  the  guilt  of  the 
accused  is  still  left  wholly  uncertain,  or  dependent  upon 
9ome  definite  probability.  As  the  record  does  not  show 
that  the  evidence  was  confined  to  facts  wholly  inconclu- 
sive in  their  tendency,  the  court  did  not  err  in  refusing 
the  last  charge  asked  by  the  defendant. — Mickle  v.  State, 
27  Ala.  21. 

It  may  be  doubted,  indeed,  whether  the  charge,  in 
the  form  in  which  it  was  asked,  would  not,  in  any 
case,  be  more  calculated  to  confuse  than  to  enlighten 
a  jnry.  A  charge  was  asked,  on  a  trial  in  Mississippi, 
almost  in  the  identical  words  of  the  one  under  considera- 
tion. The  appellate  court  held,  that  there  was  no  error 
in  the  refusal  to  give  the  charge,  and  used  the  following 
language  in  regard  lo  it :  "  It  is  true  that  this  charge  is  a 
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literal  transoript  of  language  u«ed  by  a  learned  writer  ia 
expQUDding  tbe  doctrine  of  circumstantial  eyideiKe.  It  ia 
ipanifeat  that  the  proposition  contained  in  the  charge  was 
not  announeed  by  the  author  froin.  whom  it  Was  copied,  as 
a  distinct  principle  of  law.  It  was  intended  as  an  illustra- 
tion of  the  weight  which  should  be  giyento  circtimBtantial 
evidence,  in  determining  the  question  in  any  given  case, 
whether  such  evidence  was  sufficient  to  exclude  fi*om  th# 
mind  of  the  judge  or  jury  all  dcrubt.of  the  guilt  of  tb^ 
party  sought  to  be  affected  by  it.  The  ineftrnctioa  presents 
an  extremely  abstract  proposition  ;  and  was  much  tnore 
likely  to  confuse  the  jury,  than  to  enlighten  them  upoa 
the  questions  under  consideration." — Browning  v.  State, 
80  Miss.  E.  656,  673 ;  Browning  v.  State,  83  Miss.  R.  47. 

We  find  no  error  in  the  record  of  which  the  defeadaol 
can  here  complain. 

Judgment  affirmed. 


PRIM  vs.  THE  STATE. 

[iNDicrrmBNT  for  oBSTBUcrixa  public  road.]  ' 

1.  What  eonstituiiM  obstnteHcm  of  public  rxiod, — To  obstruct  a  public  road 
by  a  fence*  bcuc,  or  oUier  impedima&t  of  like  kind  or  deseription, 
placed  in  or  upon  the  road,  is  made  a  xnisdomaanor  by  atatute^ 
(Code,  {  1176;)  but  where  the  obstruction  is  caused  by  a  mill-dam^ 
erected  at  some  distance  from  Ibe  road,  whereby  the  water  is  backed 
up  and  increased  at  the  point  where  the  stream  crosses  the  road,  to 
such  a  depth  as  to  impede  dad  interfere  with  travel,  this  is  no 
vik>lation  of  the  statute,  unlesf  wi/(/fWi^  done.  . 

From  the  Circuit  Gpurt  of  Bale. 
Tried  before  the  Hon.  B.  D.  Salii. 

The  indictment  in  this  case  charged,  that  the  defenda^mt 
^^  did  obstruct  a  certain  publie  road  U  iaid  county,  to  wit^ 
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the  road  leading  from  Newton  to  Abbeville;  on  that  part 
of  8aid  road,  afeout  five  miles  from  Newton,  where  said 
Toad  is  (irossed  bj.a  creek  known  as  •Prim's  mill  creek/ 
by  a  certain  impediment,  to  wit,  by  damming  op  saM 
creek  where  it  crosses  said  ptiblic  road,  so  as  to  caose  the 
water  from  said  creek  to  ovei'flow  said  road,  in  such  man- 
net  as  thereby  to  obstruct  travel  on  said  road,  and  to  en- 
danger the  safety  of  divers  persons  then  and  there 
traveling  and  passing  on  ^aid  road."  The  defendarnt 
demnrred  to  the  indictment,  but  on  what  ground  th6 
recoi*d  dpes  not  show ;  And,  his  demurrer  being  overruled, 
pleaded  not  guihy.  ^ 

.    "The  State  proved  on  the  trial,  that  within  twelve 

months  before  the  finding  of  the  indictment,   the  road . 

therein  specified  was  overflowed,  atapointabonitfiyemiles 

from  Newton,  in  said  county,  by  waters  fiom  the  defend^- 

ant's  mill  creek;  that  the  water  was  sometimes  so  deep  in 

the  road,  in  consequence  of  said  overflow,  that  it  ran  into 

baggies  passing  on  said  road ;  that  on  one  dccsusipn  it  was 

BO  deep  in  said  road,  that  oxen,  drawing  a  wagon,   were 

ibroed  to  swim  to  reach  the  other  side;  that  ^aid  overflow 

had  freqooQtly  taken  phu)e.  hefore  the  (^isftoidi^nt  becao^e 

the  owner  of  said,  mill,  a^d  while  it  was  controlled  by 

oiheis ;  that  since  the  defendant  had  owned  esAd  mill, 

Mfd.water  had  iacreas^4  ^^o  |eet  or  more  \n  depth ;  that 

the  defendant  had  erected  ^  bridge,  at  his  own  ezpeii^e, 

for  the  convenience  of  the  ptiblic,  over  the  point  in  said 

road  overflowed  by  said  water,,  and  kept  the  same  up> 

altboag)i  it  ^asoat  of  repair  and  unsa^  for  orossing  Ibr 

mx  months  of  the  year  pf  ipr  to  the  finding  of  the  indict- 

nent.    It  wto  ftirther  proved,  that  said  creek  was  not, 

and  never  had  be^n  dammed  ap  hy  i^  dam  built  at  the 

point  where  it  crossed  siaid  roed;  that  the  overflow  was 

can<*ed  by  a  .desn,  owne4  by  the  defendant,  at  ^  point 

dietant  about  a  h^if^mile  firom  said,  road,  whece  defwdflf&t 

liTed,  and  whece  hiis  mill  ^tni  dam  w,ere  f  that  there  waii 

BO  other  impeditneinl  of  any  <eort  pli^eeA  on  said  road  by 

defendant,  or  l^.any  one  .eiee;  that  Oie.  water  m  said  road 

wae  not  mote  than  one  foot'  defp  before  said  daai  Was 

erected,  hut  was  from  three  to  feor.  feet  deep  after  said 
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dam  was  erected^  and  was  backed  up  in  said  rqad  by  said 
dam. 

'^  This  beiog  all  the  eYidence  iu  the  cas§,  the  defendant 
aaked  the  court  to  instraot  tl^e  jury,  that  if  they  believed 
from  the  evidence  that  tbe«  overflow  of  the  waters  of  the 
creels  wa,8  not.  caused  by  the  defendant's  damming  up 
said  creek  wbere  it  crossed  .said  road,  but  by  damming  it 
ap.at  a  different  point  not  on  said  rpad,  then  they  cannot 
find  the  defendant  guilty.  The  court  refused  this  charge, 
and  instri^4sted  the  jury,  that  if  they  believed  from  the 
evidence  that  said  road  was  overflowed  by  water,  back^id 
up  over  said  road  from  the  defendant's  milUdam,  situated 
a  kalf-mile  from  said  road,  and  that  said  road  was  ob- 
atructed  by  paid  waters,  so  that  persons  traveling  on  said 
road  cou^d  not  pass  with  convenience,  then  they  inust  And 
tlie  defendant  guilty ;  to  which  charge,  as  well  as  to  the 
refusal  of  (he  charge  asked,  the  defendant  excepted." 

PuGH  k  Bullock,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  eowfra. 

A.  ^J.  WALKER,  C.  J.— By  sectloii  1176  of  the  Code, 
it  is  made  a  mfsdemeanof  '*  to  'obsti^et^a  puWii<^  Tdkd  hy 
a  fence,  bar,  or  otb^r  impediment,**  <*orwiIlftilt5^toin,Tiarfe 
or  obstruct  any  public  road  in  any  way."  A  oonstraetidtt 
must  be  sopght,  which  will  give  to  each  of  these  two 
clauses  some  operations  '"Bound  e^i^position  requires 
eflfect  to  be  given  to  every  significant  clause,  sentence,  or 
word  in  a  statute."— SpiVey  v.  State,  2«  Ala.  90-.1W; 
Smith's  Com.  on  Stat,  and  Con.  Law,  682,  §488.  The 
willful  obstruction  of  a  public  road  in-  any  way  is  con- 
demned by  the  latter  clause.  The  obstructiofi  of  a  public 
joad  By  a  fence,  bar^,  or  other  impediment,  is  t)ondemn«d 
in  the.  former.  If  We  understand  every  mode  of  obstruc-r 
tfbn  to  he  included  in  ttie'phrtiseology.of  an  obstruction 
^^y  a  fence,  bar,  or  otiier  im|)6diinettt,"  we*  giv^  the 
statute  tlie  sensele^  €fl^t  of  dedariog  an  act  eFiminai 
because  of  its  willfblness,  wken  it  had  previously  mad« 
ibe  perpetration  of  the  «M7ta-iiQisdemeaaor;  and  nofi^d 
of  practical  <^ei«ttoti  will  be  left  for  the  clMse  in  refer- 
ence to  the  wiliful  obstmctibn  of  a  road  in  any  ^ay.. 
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In  Johnson  v.  State,  (32  Ala.  583,)  we  intimated,  that 
an  obstruction  of  a  public  road,  by  bo  cutting  a  ditch  as 
to  cause  water  to  flow  upon  it,  was  not  an  offense  em- 
braced within  tBe  clatiae  wbieb  makeB  it  a  misdemeanor 
to  obstruct  by  a  fence,  bar,  or  other  impediment.  The 
opinion  then  suggested  i»  oorreot.  By  the  phrase  "other 
impediment,"  following  after  two  specified  impediments — 
fence  and  bar — ^we  must  understa^nd  to  have  been  meant 
impedimenta  ^usdem'  generis — impeditnents  of  like  char- 
acter with  those  before  specified.  The  clause  must  be 
read,  a^  tbougb  it  said  ^'fen<ie,  bar,  or  other  impedimexit 
ei  the  «ain^  sort,''  and'eontfined  in  iter  operation  to  those 
impediments  which  are  placed,  like  bars  *nd  fences,  on  or 
ujpon  the  road;  iand  not  to  those  which  result  consequen- 
tially. .  This  cbnstructloB^of  that  clause  leaves  the  last 
otause,  in  refar&Qce  to  the  \xnSfvl  obstruction  of  a  road,  to 
operate  upon  all  other  cases  of  obstruction,  save  that 
.  class  of  which  feticcs  and  bars  are  examples ;  and  no  other 
fconstruction  will  allow  it  any  practical  effect.  We, 
therefore,  adopt  ^t  as  th^  correct,  construction. 

The  testimony  in. this  oaae  shows,  that  the  obstruction 
'of  the  road  was  the  result  of  building  and  retaining  a 
mill-dam  aoross  a  oieol^  some  -distanoe  below  the  point 
at  wh!ch  it  inlenected  the  road,  whereby  the  depth  of 
the  water  in  the  road  was  sometimes  so  increased  as  to 
interfere  with^t&e  travel.  The  obatniction  was  conse- 
queniial  ^  it  wiiiB  n0t  of' the  same  kind  with  a  fenee  or 
biCr  placed  ^reetly.  upoa  the  road.  Booh  an  obstruction 
is  emboiood^  in  the  Jafilt  clause  of  the  section,  and  tlso 
owiBibg  ifi  if  is  not  a  misdeni^anor)  unless  it  was  wUlfiil, 

T]ke.ral]«gs<tf  the  eourt  beh>w  ar^  iDoonsisteot  with 
the  cdnduiiofi  shove 'expressed,  and  the  judgment  of  the 
QOttFt  fc#loW  must  tberefove  bo  revised,  and  the  cause 
iMamiidod. 
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-W-m  HARRISON  v$.  ^HE  BTAVJL 

80      1ft 

•     [jHDlCtiOai*  J^QB  VOBOSBT.]     '  '       ' 

1.  PIm  qf  former  acqfiUiil;  pre&uaiptioi^  in  fofor  ^ju^^mm^U^lIndef 
an  indictment  charging  the  uttering  and  publialying  ts  ttrao 
of  a  forged  inetpumont,  knowing  It  to  be  forged,  the  defendant 
pleaded  a  former  abquittal,  and  proved,  **  that  he  wa^  heretoftyre 
indicted  and  tried  for  th»  forgery  of  thefMMne  iatl^niiMfit  with  iMe 
uttering  of  which  kais  qhatged  in  the  present  ip^wlmeai,  aa4 
was  ri^gularly  acquitted  ^lpon  s^ch  t^M,''-^hcld,  t{uit  fffetuAiu^ 
this  to  be  all  the  evideaoe  in  the  cafle,  there  was  no  error  in  4  charge 
which  instructed  the  jury,  "  that  a  trial  for,  and  acquittal  of  the 
fbrgery  of  an  instrument,  was  not  a  bar  to  a  subsequent  indictment 
for  uttering  the  same  instrumettt  aa  getnihM,  knowing  it  to  te 


2.  Su^iency,  of  tndicimsni, — An  indjptmeiit  w^iek  elyi'^^  ^^  f^Oni* 
ous  uttering  and  publishing  as  true  of  aforg^ed  instrument,  knowing 
the  same  to  be  forged,  is  sufficient,  (Code,  H  3154,  3165,  6501,  35lif^ 
19,  3526,)althougfa  a  conriction  might  ^so  be  had  for  ftuf^  uttering 
and  publishing  under  an  indiotssent  d!iarging  it  aa  ijbrgiry. 

FftoM  the  Oircixit  Court  of  BarboiiK  • 

Tried  before  the  Uoti.  J^ohk  Gili.  8K0STBb.      ' 

The  indictmeiit  in  thk  oaae  was  in  theeii  ^Porde : 
^<  The  grand  jtimrs  for  the  fitate  of  AWbamai  eboaaa 
and  sworn  to  inquire  for  the  faodj  of  Barhoiit  430aiitjry 
upon  their  oaths  present^  that  Wiltiatt  Harvbon,  a^ 
Thomas  Oraig,  and  Jamea. Wilson,  oliAs  ]^haid&ehrittr 
iSihipe,  in  the  oonnty  albreaaid,  oa  tUe  80th  Juiy^  A.  D. 
1867,  felonioasly  did  utter  aM  publiah^aa  triie»  and  with 
intent  to  defnaud^  a  certaih  fefged  kistniiiieni^  orwritaaf  , 
the  forging  of  which  is  declared  by  the  laws  of  aaidStftt^ 
to  be  an  offense ;  which  said  forged  instrument  or  writing 
is  as  fallows,  that  is  to  say — Mr.  Gopeland  ^  Co. :  Sir — 
Please  let  William  Harrison  hdve  foTty4hree  dollars'  worthy 
and  charge  the  same  to  me,  this  20th  July,  1867,  (Signed) 
James  Bigham;* — they,  the  said  William  Harrison  and 
James  Wilson,  at  the  time  they  so  uttered  and  published 
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a9  trae  the  said  forged  instrumeat,  then  and  there  well 
knowing  the  same  to  be  forged ;  against  the  peace,!'  &c. 
The  defendant  Harrison,  being  on  trial  alone,  reserved 
the  following  bill  of  exceptions :  *^  On  the  trial  of  this 
eause,  the  defendant  pleaded  a  former  acquittal,  upon  a 
regular  formal  trial  in  this  coart,  upon  isstie  joined  be- 
tween the  defendant  and  the  State,  upon  plea  of  not 
gnilty  pleaded  oy  the  defendant,  upon  a  regular  indict- 
ment charging  said  defendant  with  the  forgery  of  the 
said  imstrument  mentioned  in  the  iadictment  in  this  prefl* 
ent  case,  for  tibe  uttering  of  which  as  genuine,  knowing 
it  to  be  forged,  said  defendant  is  eik&rged  iu  the  indict* 
netit  in  the  present  proceeding;  and  proved^  that  he 
was  heretofore  indicted  and  tried  for  the  forgery  of  the 
eame  writing  with  the  uttering  of  which  be  is  charged  in 
the  present  indictment,  and  upon  such  trial  was  r^igularly 
acquitted.  The  court  charged,  that  a  triiU  for,  and  acquit- 
tal of  the  forgery  of  an  instrument,  waa  not  a  bar  to  a 
eubse^u^nt  indictment  for  uttering^  the  sasne  instrument 
as  genuine,  knowing  it  to  be  forged ;  to  which  charge 
tbm  defendant  eseepted«  The  firat  indictment  contained 
but  one  coQBt^  and  that  for  fergeiy  only." 

8.  F.  RioS)  and  Jsf9.  Bvfobd,  for  the  prisonec 
1.  Under  an  indtetm^nt  for  tbeforgery  of  an  instrument,  a 
coBTietioii  may  be  had  on  ptoof  of  uttering  and  publish* 
ing  it'  as  i»ie,  knowing  it  *ta  be  fovged. — Thompson  t. 
The  State,  80  Ala.  2S ;  Bishiop  v.  The  State,  80  Ala.  86  i 
Code,  §  3165.  Consequently,  an  acquittal,  under  an  in- 
^tment  charging  it  as  forgery,  is  a  bar  to  another  iii- 
dictment  cbai*ging  the  felonious  ottering  and  publishing 
aa  true^  As  to  the  plea^of  former  acquittal,  see  1  Water«- 
mMi's  Archbold,  880,  note ;  ib.  862,  note ;  Henry  v.  The 
State,  88  Ala.  40d;  26  ^euu.  618 ;  18  Maes.  246;  12  Pick. 
4t6;  17  Piek.  896;  1  Johns.  66;  9  Yeiger,  SST; 
UObio,4$L 

%  The  indictment  shonld  have  been  for  foig^ry.  Enow* 

iagly  to  littler  a  fyrg&d  instrnment  is  o^j  evidence  of  a 

priot  forgerf  tlMraof:— Cgda,  §  8165 ;  Bishop  v.  The  Stat^ 

80  Akk  89.    Tha  Code  funushes  ao  precedent  for  an 

17 
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indictmdtitframed  as  this  was,  because  theoffeBse  charged 
was  covered  bj  another*  precedent. 

M.  A.  BjLLi>wiN,  Attorney*GeneraI,  e<mira. 

BTONE,  J. — It  is  a  rule  in  this  court,  too.  well  inetUed 
to  bo  now  questioned,  that  we  will  indulgie  every  reasea* 
able  presumption  in  favor  of  the  correct  ruling  of  th^ 
primary  court;  and  that  we  will  uot  presume  the  exist* 
ence  of  facts,  not  shown  by  the  record,  with  &  view  to  the 
discovery  of  grounds' on  which  to  base  a  reversal.  The 
party  ex<(epting  to  the  action  of  the  court  below^  must 
set  out  so  muoh  of  the  evidence  as  is  necessary  to  show 
that  in  its  rulings  that  court  erred  to  his  prejudice. 
Shep.  Dig.' 436,  |§  16,  17,  18, 19;  ib.  468,  §78. 

'  To  bring  thi«  case  withrin  the  principle  settled  in  the 
cases  of  Thompson  v.  The  State,  (80  Ala,  28,)  and  Bish- 
op V.  The  Btate,  {ib.  84,)  the  indictment  on  which  the 
present  defendant  was  tried  must  have  been  preferred-  i)i 
Barbour  county,  charging  the  oflense  of  forgery  to  haVe 
been  committed  in  that  county.  Moreover^  the  lUiering  and 
publishing  as  true, knawinff  theorder to  havebeen  forged,  tbo^ 
must  have  taken  place  before  the  former  indictment  was 
found.  Unless  both  of  these  &cts  existed  at  the  time  of 
the  former  prosecution^  it  was  not  possible  to  have  tHe^ 
and  convicted  the  defendMit  under  the. former  indielr 
mcnt,  for  the  present  oflfenee  of  uttering  and  publishing 
as  true.-^Waterman's  Arcbbold,  18, 14,  and  notes ;  Com. 
V.  Mortimw,  2  Va.  Gas.  325 ;  Com.  v.  Wade,  17  Pick 
400 ;  State  v.  Ray,  1  Bice,  1;  2IIale,  245 ;  Uit(^  v.  State, 
9  Yerg.  857;  Burns  v.  The  People,  1  Park.  C.  C.  188; 
Com.  V.  McCIoud,  2  Dana,  244 ;  Com.  v.  Roby,  12  Pic]& 
498.  . 

The  only  recital  of  the  evidence  In  the  present  reerad 
is,  '*  Deitedant  proved,  that  he  was  heretofore  indicted 
and  tried  for  the  forgery  of  the  same  writing  with  tli0 
ntto;>ing  of  which  he  is  charged  in  the  indietmeat  in  this 
liaBe,  and  npon  etich  trial  'he  was  regnlariy  acquitted.*' 
Under  the  rules  above  declared^  we  are  not  authorized  to 
suppose  ;the  eiaiatence  t>f  other  HfrtAJDMBjf  and  on  auch 
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supposed  testimony  to  reverse  this  case.  Taking  the 
above  recital  as  the  whole  of  the- evidence  on  the  plea  of 
former  acqaittal,  it  does  not  appear  that  "  the  facts 
alleged  in  this,  the  second  indictment,  if  proven  to 
be  true,  would  have  warranted  a  conviction  on  the  first 
indictment." — See  Price,  v.  State,  19  Ohio,  428 ;  Hite  v. 
State,  supra  ;  Rex  v.  Clark,  1  Brod.  k  Bing.  478  ;  Rex  v. 
Emden,  9  East,  487 ;  Rex  v.  Sheen,  2  Oar.  &  P.  634 ; 
Heikes  v.  Com.,  26  Penn.  State  R,  513»;  Com.  v.  Oan- 
DiDgham,  13  Mass.  245;  People  v.  Barrett,  1  Johns.  65; 
2  Lead.  Or.  Cases,  553.  i 

If  the  record  in  this  cuse  affirmed  that  the  former  in- 
dictment'had  been  preferred  by  a  grand  jury  of  Barbour 
'  county,  and  that  the  act  of  uttering  and  pttblishing  had 
been  done  before  that  indictment  was  preferred,  we  can 
not  aay  that  the  plea  of  forper  acquittal  would  not  have 
been  Buetained.— -See  Code,  §§  8164,  3165  ;  Thompaon  v. 
State,  supra;  Bishop  v.  State,  supra;  Waterman's  Arch. 
13-14,  and  notes.  The  charge,  however,  in  the  present 
c^e,  viewed  in  connection  with  the  evidence,  is  free  from 
error. 

[2.j  Although,  under  our  statutes,  a  party  may  be 
indicted  for  forging  instruments  of  certain  classes,  and 
convicted  on  evidence  which  simply  shows  that  be 
uttered  and  published  them  as  true,  knowing  them  to  be. 
forged,  (^ee  Code,  §§3154,  8165;)  yet  an  indictment 
ftamed  as  this  is,  is  sufficient.— Code,  §§  3501,  3518,  3519, 
9&26 ;  see,  also^  1  Waterman's  Arch«  18, 14,  supra. 

It  results  from  what  we  have  said,  that  there  is  no 
error  in   this  record,   available  to  defendant,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 
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wm  WITHERS  vs.  THE  STATE,  ex  kbl.  POSEY. 

IQQ       Wtfll 

[appeal    from   order  or  circuit  court  6RANTI9Q  1IA9DAMV9.] 

1.  When  appeal  lies,-^ An  appeal  Hot  to  the  supreme  court,  from  aa 
order  of  the  circuit  court  granting  a  mandamn*  agtinBi  the  major 

.   of  a  city. 

2.  Averments  <if  petition /or  mam^mv«.,— In  an  application  for  a  manda- 
musy  bj  an  attorney-at-law  who  has  been  denied  the  right  to  appear 
as  counsel  in  a  municipal  court,  an  averment  that  the  relator  "iaa 
practitioner  of  law  in  all  the  oourta  <)f  this  Slate,  both  <rf  state  and 
federal  jurisdictian,"  is  ^t  a^uffieieikt  allegation  of  his  l^gal  right 
to'praotioe  as  an  attorney  in  the  oovxts  named. 

3.  Attorney's  right  to  practice  before  munieipal  court, — Although  a  fjnasi' 
criminal  proceeding  before  the  mayor  of  Mobile,  for  an  cllegeid 
violation  of  a  municipal  ordinance,  is  neither  a  ^*  criminal  prose- 
cution/' nor  a  "  civil  cause,''  within  the  meaning  of  the  lOth  and 
29th  seetions  ot  the  1st  ai'ticle  of  the  constitution,  securing  to  a 
party  the  right  "  to  be  heard  by  himself  and  counsel ;"  yet,  under 
section  730  of  the  Code,  construed  in  harmony  with  the  general 
spirit  and  policy  of  these  constitutional  provisions,  an  attomey^t- 
law  who  has  been  regularly  licensed  by  the  supreme  court,  and 
who  has  taken  the  pr^cribed  oaUi,  has  a  legal  right  to  appear, 
wbeik  employed  for  that  parpQse»  as  counsel  for  persons  who  ar^on 
trial  before  the  mayor  for  alleged  violations  of  the  municipal  laws; 
and,. under  section  S403,  he  has  also  a  right  to  appear  as  counsel  for 
the  accused  on  a  preliminary  investigation  before  the  mayor  as 
committing  magistrate. 

4.  Pii>u>er  qf  cwH  to  remove  or  eilenee  attomey. — For  any  di^raspectMor 
contemptnous  behavior  in  courts  tending  to  impak  tha  raspeat  dae 
to  jadieial  tribunals,  or  to  interrupt  the  dne  course  of  trial,  an 
attorney  may  be  punished  at  the  time  for  contempt,  (Codet 
{{  561-3 ;)  and  fiH*  any  willful  violation  of  professional  duty  he  may 
be  removed  or  suspended  from  his  oflSce,  ({{  ^47-61 ;)  but,  untfllse 
has  been  removed  or  suspended  by  the  judgment  of  the  circuit 
court,  rendered  in  a  statutory  proceeding  instituted  for  that  pur- 
pose, no  court  can  exclude  him  from  practice  at  its  bar,  on  account 
of  any  disrespectful  language  or  conduct  on  a  past  oooasion. 

5.  When  mandamus  lies. — If  a  court  prohibits  an  attorney,  whoae 
license  authorizes  him  to  practice  before  it,  and  who  has  not  be^ 

.  removed  or  suspended  in  the  mode  prescribed  by  the  statute,  from 
appearing  at  its  bar  as  counsel  in  oauses  in  which  he  has  been  em- 
.ployed,  this  is  the  deprivation  of  a  clear  legal  right,  to  the  eiijoy« 
ment  of  whioh  he  will  be  restored  by  mandamw. 
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Appeal  from  the  Circuit  Court  of  Mobile, 
Tried  before  the  Hoa.  C^  W.  BAPisa. 

The  record  i&  this  case  sboive,  that  od  the  16th  April, 
1860,  Ben  Lane  Posey  made  an  application  to  said  court 
for  a  maiuiammy  to1>e  direetad  to  Jones  M.  Withers,  the 
mayor  of  the  city  of  Mobile^  commanding  him  to  allow 
said  relator  to  appear  as  an  attorney  and  counsellor  at  the 
bar  of  the  mayor's  court.  The  petition,  verified  by  affi- 
davit, w/aa  in  Ike  foilowipg  words ;.  ^'  Tour  petitioner,  on 
behalf  of  biQiself  and  C.  Russell  and  Hobert  Daly,  re* 
spectfully  shows  the  following  facts :  1«  That  your  peti- 
tioner is  a  practitioner  of  law  in  all  the  courts  of  this 
State,  both  of  state  and  federal  jurisdiation,  and,  as  such, 
has  paid  a  license  by.  way  of  tax  to  the  city  of  Mobile  for 
the  present  year.  2.  That,  as  such  practitioner  of  law, 
he  has  appeared,  whenever  employed  to  do  so,  in  all  the 
eoorte  held  in  this  St^te;,  that  on  the  16tb  instant,  he  ap- 
peared in  the  court  of  the  mayor,  aldermen  and  common 
ooua<^il  of  the  city  of  Mobile,  holding  said  court,  as 
counsel  for  Catherine  Kussell,  who  was  on  trial  before  said 
ooort  on  a  criminal  charge,  and  also  upon  a  civil  action,  for 
violating  An  ordinance  of  eaid  city  ;  that  he  claimed  the 
privilege  for  himself  as  such  counsel,  and  the  right  for  his 
client,  to  -  eross-examine  the  witnesses  against  her,  but 
eaid  Withers  stopped  him,  and  refused  to  let  him  do  so; 
that  your  petitioner  insisted  upon  hi&  right  and  privilege, 
but  was  oompelled  to  submit  to  the  illegal  and  arbitrary 
decision  of  the  said  Withers.  Your  petitioner  further 
states,  that  on  the  morning  of  the  17th  instant,  he  ap- 
peared as  couneel  for  one  Robert  Daly,  who  was  before 
said  Withers  on  a  criminal  charge,  and  also  for  violating 
a  city  ordinance,  but  was  refused  admittance  within  the 
bar  of  said  court,  by  the  order  (as  he  was  informed)  of 
said  Withers ;  that  he  waited  until  the  opening  of  said 
court,  And  then  stated  to  said  Withers,  that  he  appeared 
as  counsel  for  a  prisoner  whO'  was  before  said  court  on  a 
criminal  charge,  and  demanded  the.  right,  in  behalf  of 
aaid  prisoner,  to  defend  his  cause;  that  said  Withers 
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positively  refaaed  to  allow  aaid  prisoner  to  be  defended  by 
your  petitioner,  and  told  your  petitioner  that  he  should 
not  appear  before  him  as  counsel  in  any  case,  ^nd  ordered 
the  police  to  refuse  admittance  to  your  petitioner  within 
the  bar  of  daid  court.  Your  petitioner  states,  that  the 
said  proceedings  of  said  Withers  are  reckless  and  high- 
handed violations  of  the  constitutional  rightp  of  the  said 
persons  for  whom  he  appeared  as  counsel,  by  which  they 
were  deprived  of  the  sacred  right  of  defense  by  counsel 
of  their  own  choosing,  and  were  deprived  of  their  liberty 
and  property  on  an  ez-parie  hearing ;  and  were  violations 
also  of  your  petitioner's  chartered  right  to  practice  in  all 
the  courts  of  this  State.  Tour  petitioner  is  informed  and 
believes,  that  on  the  same  diety  when  he  was  denied  hid 
privileges  as  counsel  by  said  Withers,  Q.  Y.  Overall  and 
0.  P.  Robinson  were  allowed  by  him  to  exercise. the  full 
privileges  of  counsel  in  said  court ;  and  your  petitioner  is 
thence  bound  to  infer,  that  said  Withers  was  actuated  by 
malicious  and  revengeful  feelings  tdwards  your  petitioner, 
and  sought  to  gratify  them  by  depriving  him  of  the  profits 
of  his  profession  in  his  practice  before  said  court. 
Wherefore,"  etc. 

A  rule  nisi  having  been  issued  on  the  filing  of  this  pe- 
tition, and  served  on  said  Withers,  he  appeared,  and  filed 
an  answer,  in  which  were  incorporated  the  following  ex- 
ceptions to  the  petition :  ^'  1st,  that  «aid  Posey  has  by 
law  no  right  to  appear  as  an  attorney  in  the  court  of  the 
mayor,  aldermen  and  common  council  of  the  city  of  Mo- 
bile, nor  before  respondent  holding  court  as  mayor;  2d, 
that  no  party  held  to  answer  before  the  court  has  com- 
plained of  being  deprived  of  the  services  of  said  Posey ; 
8d,  that  said  Posey  does  not  show  hiniiself  to  be  entitled 
to  practice  law  in  any  pf  the  courts  of  Alabama ;  and, 
4th,  that  said  Posey  shows  no  cause  for  a  mandamus,*'  In 
reference  to  what  occurred  in  the  mayor's  court  on  the 
16th  April,  the  answer  contained  this  statement:  *'8aid 
Posey  came  into  said  court  on  the  16th  April,  assuming 
to  act  as  counsel  for  one  Catherine  Russell,  who  was  on 
trial  for  furnishing  ardent  spirits  to  a  negro  without  au- 
thority:   Respondent  had  examined  a  witness  fully,  when 
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ftaid  Posey  commenced  asking  the  same  qnestions  of  the 
witness  which  respood^iit  had  asked,  aod  which  the  wit- 
ness had  folly  answered*  Respondent  told  him  that  he 
was  propoonding  qaestions  which  had  been  already  pro- 
pounded and  answered  y  that  if  there  was  any  new  matter 
to  be  brought  out,  or  any  explanations  to  be  given,  he 
would  confine  himself  to  such.  To  this  said  Posey  an- 
swered^ that  he  had  a  right  td  examine  the  witDe8&  in  his 
owD  way.  -  Respondent  thea  told  him,  he  had-  no  right  to 
examine  at  all.  Posey  then  said,  that  he  would  appeal 
the  case;  and  respondent  replied,  *Very  well,  you  can 
do  so  when  the  case  is  decided/  This  is  all  that  occurred 
on  tbe  16th."  The  answer  farther  admitted,  that  on  the 
morning  of  the  17th  April,  wheh  Posey  claimed  to  appear 
as  counsel  for  Daly,  he  wasrefiised  admittance  to  the  bar 
by  order  of  respondent ;  alleged  that  said  Posey  had 
published  in  the  newspapers  several  libelous  articles, 
calculated  to  bring  the  respondent  and  his  court  into 
contempt  and  disrepute^  and^which-  were  made  exhibits  to 
the  answer;  andeentainedtbe  following  additional  state- 
i&ents:  ^'Respondent  knows  that  said  Posey  pretends  to 
be  a  lawyer,  but  he  has  never  produced  or  shown  to  re- 
spondent any  evidence  of  his  right  to  practice  law  in 
Alabama ;  nor  has  respondent  any  knowledge  or  informa- 
tion of  such  right,  except  that  he  pretends  to  it,  and  fre- 
quents the  courts.  *  *  Respondent  insists,  that  said 
Posey  is  a  mere  stirrer  up  of  strife ;  and  respondent 
believes  that  his  object  in  coming  into  the  mayor's  court 
is  not  to  promote  justice,  but  to  hinder,  delay  and  defraud 
the  public  of  justice.  If  said  Posey  had  any  right  to 
practice  in  the  mayor's  court,  respondent  insists  that  he 
was  bound  to  do  it  in  a  respectful  manner,  and  for  a  proper 
purpose.  Re8t)ondent,  believing  that  said  Posey  has  so 
conducted  himself  as  to  render  him  unfit  to  appear  or  be 
heard  before  r^pondent,  and  believing  him  to  be  uot 
entitled  to  appear,  admits  that  he  does  not  intend  to  let 
him  come  before  respondent  as  mayor  in  the  charactor  of 
an  attorney-at-law.  No  person  belore  respondent  ever 
claimed  said  Posey  as  his  attorney,  or  asked  that  said 
Posey  be  allowed  to  appear  in  his  case.     Respondent  has 
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been  in  t)i6  ha^it  of  admittmgsachof  the  legal  f)P0ffes8ioB 
as  wished  to  cdme  into  his  court  attd  defend  parties ;  but 
he  has  allo^^ed  it  as  a  matter  of  courtesy,  not  of  ri|^t^ 
soppofemg  that  they  came  there  from  a  proper  motive. 
They  demeaned  themselves  with  pn^riety,  which  said 
Tosey  djd  not  do." 

The  ciTcait  co^rt  overruled  the  exceptions,  and  awarded 
a  peremptory  wi/andamiLS ;  from  which  ruling  and  decision 
said  Withers  now  appeals,  and  heve  assigns  the  sai^e  us 
error. 

IL  H.  Smith,  for  the  appellant. — ^1.  That  an  appeal 
lies  in  this  ease,  see  Code,  §8016;  Etheridge  v.  Hall, 
7  Porter,  47 ;  Taryer  v.  Commissioners'  Court  of  Talla- 
poosa, 17  Ala*  527  ;  Palkner  v.  Commissioiiers'  Ceurt  of 
Randolph,  19  Ala.  177.. 

2.  The  petition  shows  no  right  in  the  relator  to  prae- 
tice  law.  In  it  he  alleges,  under  oath,  that  he  is  a 
^^practitioner  of  law,  m  aU  the  courts  of  ihis  State."  This 
is  either  an  allegation  of  a  right  to  practice  in  the  an* 
pretkie  court,  or  it  k  not  an  allegation  of  ar  right  to 
practice  in  any  court;,  and  as  Mr.  Posey  was  admitted, to 
the  bar  of  the  Supreme  conrt  only  a  lew  days  ago,  since 
hts  petition  was  filed  and  sworn  to,  the  latter  constrno- 
tion  must  be  adopted,  or  he  becomes  involved  in  the 
crime  of  perjury.  lie  may  have  practiced  in  the  supreme 
court,  or  in  any  other  court,  without  license  or  author- 
ity;  bat,  unless  he  isaa  attorney,  regularly  lioensed,  and 
'  has  taken  the  prescribed  oath,  .he  has  no  right  to  practice 
as  an  .attorney  in  any  court.  For  this  reason,  if  for  no 
other,  the  respondent's  exception  should  have  been  sus- 
tained. 

8.  When  a  man  asks  to  be  restored  to  an  office  by 
mandamus^  he  must  show  clearly  that  he  has  the  right, 
and  that  he  has  no  other  remedy.  When  PoMcy  applied 
to  practice  before  the  mayor,  he  should  have  produced 
and  exhibited  his  license  as  the  evidence  of  Ms  right,  in 
order  that  the  court  might  see  whether  her  was  entitled 
to  practice,  and  in  what  courts. — 7  East,  345;  1  Ala. 
15 ;  25  Ala*  72.    When  the  mayor's  return  to  the  rule 
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nisi  is  looked  at,  these  objections  become  coDclasive ;  and 
that  return  is  to  be  taken  as  true. — 9  Sm.  ^  Mar.  77. 
Kor  does  the  petition  show  that  Posey  was  entitled  to  be 
heard  before  the  ^mayor,  on  either  of  the  occasions  spe- 
cifically mentioned.  He  alleges,  that  he  appeared  as 
counsel  for  the  persons  named;  but  .not  that  he  had  been 
employed  by  them,  or  that  either  of  them  desired  his 
services.  In  the  case  of  Catherine  Bussell,  moreover,  it 
is  shown  that  the  mayor  did  nothing  more  than  control 
the  examination  of  witnesses,  as  he  bad  undoubted  right 
to  do. — Municipal  Laws  of  Mobile,  44,  §  111.  Besides, 
Posey's  conduct  and  publications,  as  shown  in  the  re- 
spondent's answer,  were  violations  of  his  duty  as  an 
attorney,  and  justified  the  mayor  in  excluding  him  from  the 
bar, — Rex  v.  Borron,  3  Barn.  &  Aid.  432.  The  petition 
only  ^Qws,  at  most,  that  Posey  was  denied  the  exercise 
ef  his  right  to  practice  law  before  the  mayor  on  two 
specified  past  occasions — not  that  he  has  been  deprived 
of  his  right  to  practice  law. 

4.  Mandamus  is  not  the  remedy  to  restore  the  relatCHP 
to  his  right  generally  to  practice  before  the  mayor. — JEx 
porle  •  Secombe,  19  How.  9;  Rex.  v.  Canterbury,  8  East, 
212 ;  1  Serg.  &  R.  187 ;  18  Wendell,  96.  The  case  in 
1  Johnson's  Cases,  181,  cited  by  the  relator,  is  based  on 
the  peculiar  legislation  of  New  York,  and  has  been  since 
shaken,  if  not  overturned. — ^Note  to  2d  edition,  184. 

5.  The  broad  proposition  is  maintained  by  the  appel* 
lant,  that  an  attorney  has  no  right  to  practice  before  the 
mayor.  Proceedings  before  the  mayor,  for  the  violation 
of  municipal  ordinances,  are  neither  ^'  civil  causes,"  nor 
"  criminal  prosecutions,"  within  the  meaning  of  the  10th 
and  29th  sections  of  the  bill  of  rights :  they  are  merely 
(^uaa^criminal  proceedings. — 28  Ala.  722;  8  Ala.  515; 
27  Vermont,  860.  K  they  were  criminal  prosecutions, 
they  would  have  to  be  carried  on  in  the  name  of  the 
State,  and  conclude  *'  against  the  peace  and  dignity  of  the 
same."  -^Constitution,  art.  5,  §  17.  Besides,  the  10th  and 
29th  sections  of  the  bill  of  rights  secure  rights  to  parties 
only,  and  have  no  reference  to  the  rights  of  attorneys, 
which  are  left  to  be  regulated  by  the  legislature.    Nor, 
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80  far  as  the  rights  of  parties  are  concerned,  do  they  ex- 
tend to  and  include  proceedings  before  a  police  court. 
The  constitutional  provisions  respecting  the  right  to  be 
heard  by  counsel  and  the  right  of  trial  by  jury,  are  <»h 
extensive,  and  borrowed  from  Magna  Charta.  They  have 
no  reference  to  petty  offenses,  but  were  intended  to 
secure  the  people's  rights  in  trials  for  high  crimes.  At 
common  law,  in  all  prosecutions  for  misdemeanors,  the 
defendant  had  the  right  to  be  heard  by  counsel ;  but  this 
right  was  held  not  to  include  a  criminal  inquiry  before-  a 
justice  of  the  peace  as  a  committing  magistrate. — Burn's 
Justice,  45;  4  Bla.  Com.  856;  2  Barn.  &  Adol.  669; 
8  Barn.  &  Aid.  432;  1  Barn.  &  Cress.  48;  Bailey  v.  Dela- 
plaine,  1  Sandford,  11 ;  2  Dev.  &  Bat.  451 ;  27  Vermont) 
818,  325,  860 ;  11  Mass.  886;  Tims  v.  The  State,  26  Ala. 
165.  The  right  to  be  heard  by  counsel  has  never  been 
supposed  by  the  courts,  either  in  England  or  America, 
to  apply  to  the  various  police  tribunals.  Notwithstand- 
ing the  broad  language  of  the  28th  and  29th  sections  of 
the  bill  of  rights,  proceedings  are  daily  carried  on  before 
statutory  tribunals,  without  either  counsel  or  jury.  Re- 
moval of  infectious  persons,  destruction  of  clothes  or 
other  property  infected  with  disease,  quarantine  laws, 
road  laws,  allotments  of  dower,  ad  quad  damnum  cases, 
and  other  similar  proceedings^  are  instances  in  which 
great  rights  may  be  determined  without  jury  or  attor- 
neys ;  for  a'  trial  by  jury  means  a  jury  of  twelve  men. 
1  3andford,  11 ;  2  Barn.  &  Adol.  669 ;  1  B.  &  C.  48 ;  8  B. 
&  Aid.  432.  The  charter  of  Mobile  requires  the  mayor 
^^  to  examine  all  witnesses  that  may  appear  or  be  subpoe- 
naed before  him,  both  on  the  part  of  the  corporation, 
and  on  the  part  of  the  delinquents,  and  to  give  judgment 
as  to  him  shall  appear  just  and  legal." — Municipal  Laws, 
44,  §  111.  The  mayor's  court  is  not  provided  with  any 
prosecuting  officer ;  the  mayor  is  not  supposed  to  be  a 
professional  man ;  the  proceedings  before  him  are  some- 
what summary ;  most  of  the  cases  tried  before  him  do 
not  require  legal  learning  or  abstruse  investigation ;  and 
if  any  party  desires  counsel,  or  a  jury,  he  can  remove  the 
case  to  a  court  where  such  things  rightfully  belong. 
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Bbn  Lans  Posbt,  contra. — ^1.  Th6  appellee  moves  to 
dismiss  the  appeal,  on  the  ground  that  no  appeal  Ites  in 
such  case.  Osrtiorari  is  the  only  mode  of  revie^ving  a 
decision  in  a  summary  proceeding. — 2  Wheaton's  Sel- 
wyn,  1094;  18  Wendell,  180;  8  Peters,  291;  2  Mass.  444; 
5  Mass.  422;  11  Mass.  465;  12  Johnq.  80;  Ld.  Raymond, 
218,  254,  454;  1  Salkeld,  144,  186;  8  Blackst.  Com. 
896;  Viner^s  Ahr.  Certiorari,  (D,)  JEJror,  (G;)  2  Tidd's 
Practice,  1078;  8  Mod.  27;  2  Binney,  80,  91;  1  Strange, 
586 ;  2  Bro.  P-  C.  554 ;  2  Salkeld^608  ;  2  Gaines'  Gases, 
143;  2  Bacon's  Ahr.  189-91;  24  Ala.  98;  25  Ala.  74; 
28  Ala.  486.  It  has  never  been  decided  by  this  court 
that  a  writ  of.  error  lies  upon  the  award  or  refusal  of  a 
mandamus.'-  8  Porter,  416;  7  Porter,  48;  18  Ala.  436; 
19  Ala.  72. 

2.  The  allegations  of  the  petition  sufficiently  show  the 
relator's  right  to  practice  law.  He  could  not  legally  be 
"  a  practitioner  of  law,"  unless  he  was  regularly  licensed 
as  an  attorney.  The  term  may  not  be  a  technical  one, 
but  in  common  usage  its  meaning  is  well  defined  and 
understood.  It  appears,  also,  that  the  relator  had  paid 
the  city  tax  as  an  attorney,  and  it  is  not  shown  that  his 
license  was  ever  doubted,  or  required  to  be  produced. 

8.  The  great  question  of  this  case  is,  whether  parties 
who  iare  before  the  mayor  of  Mobile,  either  on  trial  or 
examination,  have  the  right  to  be  heard  by  counsel.  If 
they  have  such  right,  counsel  must  have  the  right  to 
appear  for  them.  The  10th  and  29th  sections  of  the  bill 
of  rights  are  conclusive  on  this  point.  Sections  8400, 
8401,  and  8408  of  the  Code,  are  equally  clear.  Section 
729  of  the  Code  declares,  that  attorneys  shall  practice 
"in  the  courts  of  this  State."  Section  84  of  the  city 
charter  requires  the  mayor  to  hold  "a  court"  daily. 
Sections  88,  34,  111,  and  112,  define  the  powers  of  the 
mayor,  and  prescribe  the  proceedings  before  him.  He  ist 
a  justice  of  the  peace — nothing  more,  and  something 
less :  he  issues  process  as  a  justice  of  the  peace ;  he  has 
the  same  general  criminal  jurisdiction  as  a  justice  of 
the  peace;  he  tries  for  the  violation  of  city  ordinances  as 
a  justice  of  the  peace,  and  his  judgments  are  enforced 
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by  fieri  facias   as  before  a  jaetice  of  the   peace. 

4.  If  the  relator  had  the  right  to  appear  before  the 
mayor,  maruloiMas  is  his  proper  remedy. — See  numerous 
cases  above  eited ;  also,  People  v.  Justices  of  Delaware, 
1  Johnson's  Cases,  181. 

R.  W.  WALKER,  J.— 1.  The  motion  to  dismiss  the 
appeal  must  be  overruled.  It  is  well  settled  by  our  pre- 
vious decisions,  that  an  appeal  lies  to  this  court,  from  a 
judgment  of  the  circj^it  court,  awarding  or  refusing  a 
mandamus, — Etheridge  v.  Hall,  7  Porter,  47 ;  Tarver  v. 
Commas'  Court  of  Tallapoosa,  17  Ala.  627;  Falkner  v. 
Judge,  &c.,  19  Ala.  177;  Brooks  v.  Kirby,  19  Ala.  74; 
Riggs  V.  Pfister,  21  Ala.  469;  Tenn.  &  Coosa  Rivers  R. 
K.  Co.  V.  Moore,  at  this  term. 

2.  The  invariable  test,  by  which  the  right  of  a  party 
applyiug  for  a  mandamusi^  determined,  is  to  inquire,  first, 
whether  he  has  a  clear  legal  right ;  and  if  he  has,  then, 
secondly,  whether  there  is  any  other  adequate  remedy  to 
which  he  can  resort,  to  enforce  his  right. — People  v. 
Thompson,  25  Barb.  76.  In  this  case,  the  relator  fails  to 
show  a  clear  legal  right  to  practice  in  the  mayor's  court, 
or,  indeed,  in  any  of  the  courts  of  this  State.  The  only 
persons  who  are  entitled  to  practice  in  the  courts  of  this 
State,  are  those  who  were  regglarly  licensed  under  the 
laws  of  this  State  before  the  adoption  of  the  Code,  and 
those  who,  since  the  adoption  of  the  Code,  have  been 
admitted  by  a  license  from  the  supreme  court,  the  court 
of  chancery,  or  a  circuit  court. — Code,  §  729.  Persons 
licensed  since  the  adoptjion  of  the  Code,  are  not  entitled 
to  practice,  until  they  take  the  oath  prescribed  by 
section  735;  and  those  who  were  regularly  licensed 
before  the  passage  of  the  Code,  ^'  can  practice  only  in 
such  courts  as  their  license  authorizes  them." — Co<}e,  §  730 
The  relator  alleges,  that ''  he  is  a  practitioner  of  law  in 
all  the  courts  of  this  State,  both  of  state  and  federal 
jurisdiction.'*  We  do  not  think  that  this  is  a  sufficient 
allegation  of  his  legal  right  to  practice  in  the  courts 
named.  It  is  not  alleged,  nor  was  it  shown  on  the  hearing 
of  the  application,  that  the  relator  was  regularly  licensed 
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under  the  laws  of  tbis  State  before  the  udoptian  of  the 
Ck)de,  or  i^At  he  had  since  that  time  been  admitted  by  a 
Heense  from  a  cotirt  competent  to  grant  it,  and  had  taken 
the.  oath  prescribed.  I'he  essential  prerequisites  to  a 
legal^right  to  practiee  in  any  of  the  courts  of  this  State  not 
baving  been  alleged,  the  8d  exception  to  the  petition 
should  have  been  sustained,  and  the  court  erred  in  award- 
ing the  mandamus.  In  a  proceeding  of  this  sort,  the  re- 
lator mu^  distinctly  aver  all  the  facts  necessary  to  giv« 
him  the  right  which  he  claims. — See  Tapping  on  Mnnda- 
mus,  27-8,  186,  198,  29a-4,  820^1;  Rex  v.  Jotham. 
8  Term  R.  178 ;  Kimball  v.  Morris,  8  Meta  5T8,  676 ; 
Ctillum  V.  Latimer,  4  TexaSj  839;  1  Chitty's  Prac.  798, 
800,  808;  The  King  v.  Bishop  of  Oxford,  7  East,  345; 
Queen  v.  Mayor,  18  Ad.  k  Ell.  (N.  8.)  1 ;  see  the  forms 
pursued  in  19  How.  (U.  S.)  9. 

We  do  not  inquire  whether  the  allegations  of  the  peti- 
tion were  in  other  respects  sufficient. 

8.  We  might  stop  here ;  but},  if  we  did  so,  the  main 
question  involved  in  thin  oontrav«f6y  would  be  left  un- 
settled ;  and,  under  the  circumstances,  we  feel  it  oar  doty 
to  declare  onr  views  in  regard  to  it.  That  question  is, 
whether  an  attorney,  who  has  obtained  a  license  froni  the 
supreme,  circuit,  or  chaincery  court,  and  taken  the  pre- 
scribed oath,  has  a  legal  right  to  practice  in  the  mayor's 
court  in  Mobile. 

We  db  not  think'  that  the  lOlh  and  29th  sections  of  the 
bill  of  rights,  (Const,  of  Ala.  art.  1,  §f  10,  29,)  apply  to 
proceedings  before  a  mayor,  for  the  violation  of  city  or- 
dinances. The  10th  section  declares,  that  "in^all  crimi- 
nal prosecutions,  the  accmed  has  the  right  to  be  beard  by 
himself  and  counsel."  The  common-law  definition  of  a 
erime^  ae  given  by  Bl#ebtone,  is^  an  act  ocnnmitted  or 
omitted  in  violation  of  apublic^law,  (4Blackst.  Com.  8;) 
and  the  term  *^  criminal  proseeutionfl,''  iia  employed  in 
the  constitutfon,  relates  exclusively  to  proseenttOBS  for 
violations  of  the  pubHc  laws  of  the  State.  A  city  ordi- 
nance ie  not  a  public  law  of  the  State,  bat  a  local  law  of 
a  particular  corporation,  made  for  its  internal  p^ce,  and 
good  government.    Moreover,  if  xmnicipal  caeea  before 
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a  mayor  of  a  city  or  town  were  ^^  criminal  proseciitioDS '/ 
in  the  sense  of  the  constiti^on,  they  would  have  to  be 
carried  on  in  the  uame  of  the  State,  and  eonelade 
^'against  the  peace  and  dignity  of  the  same." — Couat  of 
Ala.  art.  5,  §  17.  It  would  follow,  also,  that  an  acquittal 
or  conviction  before  the  mayor  wovid  be  a  bar  to  aoy 
other  prosecutioDL  for  the- same  offeiise,  which,  it  is  well 
settled,  is  not  the  case.«^8ee  Mayor  of  Mobile  v.  Kpude^ 
8  Ala.  515 ;  State  v.  Estabrook,  6  Ala.  668 ;  Williams 
V.  City  Council,  4  Geo.  509 ;  Floyd  v.  Commissiouerfl, 
14  Geo-  864 ;  Maypr  of  Mobile  v.  Allaire,  14  Ala.  400, 
'  Nor  are  these  prooeedingiB  for  violations  of  city  ordinancee 
^^ civil  causes^''  in  the  sense  of  the  39th  section  of  the  bill 
of  rights,  which  declares,  that  ^^  no  person  shall  be  de- 
barred from  proseeuting  or  de&nding  any  eiml  cause^  ior 
or  against  him  or  herself,  before  any  tribunal  in  this 
State,  byhim  or  herself  or  counsel."  The  civil  causes 
here  spoken  of  are  those  which  deal  with  private  wrongs; 
that  is,  with  acts  wMch  constitute  an  infringement  or 
privation  of  the  private  or  civil  rights  belonging  to  iadi^ 
viduals.  These  terms,  therefore,  include  only  those  legal 
proceedings  which  seek  ndress  for  civil  injuries.  But  city 
ordinances  are  funiti&e  regulations;  and  the  object  of. a 
pn>ceeding  for  the  violation  of  them,  is  not  redress  for 
a  civil  injury,  but  the  punishment  of  an  offender  against 
the  peace  and  good  order  of  society.  Hence,  they  are 
termed  j?udtdi-criminal  proceedings. — See  Brown  v.  Mayor 
of  Mobile,  .28  Ala.  722;  Mayor  of  Mobile  v.  Kouse,  8  Ala. 
616 ;  Mayor  v.  Allaire,  14  Ala.  400.  We  must,  there- 
fore, look  elsewhere  for  the  right  of  counsel  to  appear  on 
the  trial  of  municipal  cases  before  the  mayor. 

It  is  provided  by  the  Code,  that  p^WMis  admitted  to 
the  supreme  eourt^  after  the  adoption  of  the  Code,  ^'  may 
practice  in  all  the  courts  in  this  State ;- '  and  those  admit 
ted  by  any  chancery  or  circuit  court,  **  may  practice  in 
any -court  of  the  State,  except  the  supreme  court." — Code, 
§  780.  Is  the  court  which  the  mnyor  of  Mobile  holds  for 
the  trial  of  offenders  against  the  munieipal  laws  of  the 
aity,^<acottrt  in  this  State/'  within  the  meaning  of  this 
section  of  the  Code-t  It  would  be  an  unwarrantable  per- 
version of  plain  language  to  hold  that  it  is  not.  According 
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to  Lord  Coke,  ^<  a  court  is  a  place  where  jliBtice  is  judi- 
cially administered/'  —  1  Coke's  Littleton,  58  (a.)  In 
Groenvelt  y.  Burwell,  (ISalkeld,  200,)  Chief- Justice  Holt 
said :  ^^  Whenever  a  power  is  given  to  examine,  hear  and 
punish,  it  is  a  judicial  power,  and  they  in  whom  it  is  re- 
posed act  as  judges ;  and  whenever  there  is  a  jurisdiction 
erected,  with  power  to  fine  and  imprison,  that  is  a  court 
of  record,  and  what  is  there  done  is  matter  of  record/' 
See,  also,  3  Blaekst.,  Com.  24-5.  By  the  city  charter,,  the 
mayor  is  required  to  hold  '^  a  Qourt,"  daily,  for  the  trial  of 
all  offenders  against  the  laws  and  ordinances  of  the  cor* 
poration.  /He  issues  process,  as  a  justiceof  the  peace,  for 
the  arrest  pf  offenders ;  subpo^as  and  examines  witness- 
es, both  for  the  corporation  and  the  defendant,  and  gives 
judgment  as  shall  i^pear  to  him  legal  and  just,  which  is 
enforced  by  execution,  to  be  issued  by  the  clerk  of  the 
corporation.  —  Municipal  Laws  of  Mobile,  p.  18,  §34; 
p.  44,  §§  111,  112.  The  court  which  the  mayor  holds  is 
a&  ^'inferior  jurisdiction,"  in  the  sense  of  the  constitution, 
and  is,. therefore,  subject  to  the  general  superintendence 
and  control  of  the  supreme  court. — Const,  of  Ala.,  ^rt.  5, 
S2.  Its  proceedings  may  be  revised  by  the  circuit  court, 
and  afterwards  by  this  court;  and  its  judgments,  in  matters 
within  its  jurisdiction,  are  final  and  conclusive  until  re- 
versed or  set  aside. — Intendant  of  Marion  v.  Chandler, 
6  Ala.  £99.  Here  are  all  the  characteristics  of  a  court — 
an  officer,  sitting  at  stated  times  appointed  by  law,  author- 
ized to  bring  parties  and  witnesses  before  him,  and  clothed 
with  the  ^ower  to  hear  evidence,  to  decide  questions  of 
law  and  of  fact,  to  try  and  determine  causes  according  to 
legal  r^les,  to  punish  offenders,  and  to  render  judgments, 
which  are  enforceable  by  execution,  and  final  and  conclu- 
aive  until  reversed  or  set  aside  by  a  revising  tribunal. 

The  constitutional  and  statutory  provisions  securing  to 
suitors  and  accused  persons  the  right  to  the  aid  of  counsel, 
BXkd  section  780  of  the  Code,  defining  the  courts  in  which 
attorneys  have  the  right  to  practice,  all  relate,  directly  or 
indirectly,  to  the  same  subject-matter.  For  the  right  of 
A  pjwty  to  the  aid  of  counsel,  in  any  particular  proceed- 
ing or  court,  would  be  a  barren  right,  if  there  were  no 
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counsel  aathorized  to  appear  in  his  Vehalf.  While,  there* 
fore,  it  is  true  that  the  constitutional  and  statutory  pro- 
visions securing  to  parties  the  right  to  the  assistance  of 
counsel  do  not  apply  to  the  trial  of  municipal  cases  before 
a  mayor;  yet  they  serve  to  indicate  the  general  spirit  and 
policy  of  oui*  laws  upon  the  subject ;  and  we  should  strive 
to  put  such  a  construction  upon  section  780  of  the  Code, 
as  will  make  it  harmonize  with  that  spirit  and  policy. 

We  have  already  observed,  that  by  the  constitution, 
the  right  to  be  heard  by  himself  and  counsel,  is  secured 
to  the  accused  in  all  "  criminal  prosecutions.'* — Const, 
art.  1,  §10.  These  terms  include  every  prosecution  for 
a  violation  of  the  criminal  laws  of  the  State,  in  a  court 
authorized  to  determine  the  question  of  guilt  or  inno- 
cence by  a  judgment  of  acquittal  or  conviction,  no  matter 
how  trifling  the  alleged  offense,  or  How  insignificant  the 
punishment  awarded.  In  like  manner,  the  parties  to  the 
pettiest  "  civil  cause"  that  may  be  tried  before  a  justice 
of  the  peace,  or  "  any  tribunal  in  this  State,"  have  a  con- 
stitutional right  to  the  aid  of  counsel. — (Const,  art.  1, 
§29.)  In  all  preliminary  i<lquiries  before  coriimitting 
magistrates,  no  matter  what  the  grade  of  the  offense 
charged,  the  legislature  has  secured  to  the  accused  the 
right  to  the  aid  of  counsel,  although  such  an  investigation 
is  not,  in  a  legal  sense,  a  trials  which  means  an  inquiry  in 
which  the  guilt  or  innocence  of  the  accused  is  finally 
passed  upon.  The  committing  magistrate  exercises  an 
authority  judicial  in  its  nature,  but  is  not  clothed  with 
judicial  power.  He  has  no  authority  to  acquit  ctt  con- 
demn. His  action  does  not  conclude  either  the  State  or 
the  accused.  He  may  discharge  the  defendant,  and  yet 
the  grand  jury  may  indict,  and  the  petit  juty  convict 
him.  He  may  bind  the  party  over,*  but  the  grand  juiy 
can  ignore  the  bill.  Hence,  it  has  been  said,  that  a  com- 
mitting magistrate  does  not  act  as  a  court  of  justice,  but 
only  as  an  officer  deputed  bylaw  to  conduct  a  preliminary 
inquiry.— S^e  Ex  parte  Gist,  26  Ala.  161-2;  Cox  v.  Gol^ 
ridge,  1  Barn.  &  Cress.  8T,  60,  5^-8-4. 

A  trial  before  a  mayor,  for  a  breach  of  city  ordinances, 
may  often  involve  much  more  serious  consequencea  to 
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the  iiceused  tban.  a . ^r<)8doatiQa  by.  indictment  in  the 
<;ircttit  court,  a  oivil  joau^e  before  a  jaatico  of  th^  .peace, 
or  %  preliinmary  iato^igadofi  belqra  a  committing 
magiBtcite^  In.  all  of . these  last  nnfiied  >  proceedings^  the 
right^jto  the  aid  of .cpunsa}  is  earefully  .secured;  and  the 
law  would  be  inoooaiatent,  if  it  denied  the  aan^e  right  to 
persons  otf  trial  £i>r  a^  violation  of  city  ordinance^.  It  not 
unflreqaeutly  bappens/indeedi  jthat  tfae.same  act  is  a  .vio- 
lation of  tbo  pqblio  law  of  the  8tat8|  and  also  of  the 
police  r^galations  of  a  corpocation ;  and  it  is  at  least  sup- 
posable,  that  th^  pu&ishmentprescrtbed:by' the  eorporation 
might,  in  some  cases,  be  more  severe  than  that  provided 
by  the  legislature  for  the  si^me  offense.  .  If,  insuch  a  case, 
the  parly,  were  proeecuted,  aa  be  well  might  be,  both  be- 
fi)re  the  mayor  and  the  ctrenit  court,  it  would  seem  anom- 
tdoas^  as  well  a«  vnjust,  to  oonoede  the  right.to  the  aid  of 
counsel  ift  the  oourt  where  the  paniahment  would  be 
^light^  and  to  deny  it  io  the  eoart  where  the  pinniehment 
wotld  be  severe.  ^ 

Oa  the  wholo,  o«r  <ipinioa  is,  that  ah  a4:tomey,- who  hofl 
been  regalaarly  a^itted  to  practice  in  accordance  with 
Che provisioniB  of  the  Oade,  faaa^a  legal  right,  when  em- 
ployed for  that  purpose,  to  appeal  as  counsel  for  persons 
on  triai  before  the  mayor  of  Mobile,  for  alleged  riolatione 
of  the  city  ordinances. 

The  right  of  suehan  attorney  to  appear  as  counsel 
for  the  accfised,^  on  a ^  preliminary  inquiry   before  the 
mayor  as  a  committing  magistrate,  is  also  clear,  tbongh  it 
stands  upon  a  somewhat  different  footing*    By  the  city 
charter,  the  mayor  has  the  power  *'  to  examine  and  com- 
mit, or  disahargeoti  bail/aU  persons  charged  with  offenses 
not  capital,  in  the  same  manner  as  justices  of  the  peade/' 
Monieipal  Laws  of  Mobile;  p.  IS,  $88;  Acta  184M,  p. 
I8I9  §  IS.    Tbe  Code  expressly  provides,  that  on  prelimi- 
nary inveetigatioDS  before  committing  magistrates,  '^  the 
defendant  may  appear  by  coimaeL '  '~Oode,  §  8408.    This 
section  of  tbe  Code  is  as  applicable  when  the  preliminary 
ioqixiry  is  had  before  the  mayor  as  a  eommittiog  magis- 
trate, as  when  it  takes  plaae  before  a  justice  of  the  peace, 
or  »  ja^g^  of  the  circuit  ooart.— Code,  §  8839.    It  would 
18 


Digitized  by 


Google 


266  AIiABAMA. 


WUhert  ▼.  The  State,  *x  wl.  Posey, 


be  singular,  indeed,  if  »  defendant  had  tbe  tight  to  the 
aid  of  counsel' before  o^e  comtnitting  tnagistmte  in  Mo- 
bile, but  had  not  the  nknw  right  before  another  committtiig 
magistrate  in  the  same  ^^ity;  The  right  of  the  defertdBnt 
to  have  counsel  appear  ^r  him,  ii&plies  the  right  of  soitfe 
counsel  to  appear ;  and,  to  effectuttte  the  intention  of  tbe 
legislature,  '^e  hold,  that  an  attorney  who  has  been,  admit- 
ted to  practice  in  ticcord^nee  with  the  ph>vision6  of  tfce 
Code,  has  the  right,  on  being  employed  for  that  purpose, 
to  appear  as  oouhBel  for  tbe  defendant  6n  ft  preKminaty 
inquiry  before  the  mayor  of  Mobile/  ot  any  other  eom- 
mitting  magistrate; 

4.  tinder  the  provisions  ■  of  the  Code  m-  relation  to 
attorneys,  the  right  to  practice,  which  is  obtained  upon 
procuring  license  and  taking  the  prescribed  oath,  isal^gal 
right,  of  which  the  attorney  can  dot  be  deprived,  except 
by  a  judgment  of  removal  or^uspottsioo,  rendered  by  the 
circuit  court,  on  proceedings  instituted  in  oonformity  with 
tbe  directions  contained  in  chapter  10,  title  9,  part  1,  of 
the  Code.--*See  §#  747  id  761.  These  pn>oeedings  are  begun 
by  cm  accnsatiou  in  writing,^  which  ihe  attorney  is  cited 
to  answer.  If  he  denies  the  acoDsaiion^  the  court  proceeds 
to  try  tbe  same;  tbe  attorney  having  the  right  to  demand 
a  trial  by  jury.  Witiiesses  may  be  stammoncd,  aad  depo- 
itions  taken,  as  in  ordinary  actions  at  law.  A  judgment 
of  acquittal  isfin^  but*  from  a  jud/^meni  of  removal  or 
suspension,  the  accused  may  appeal  to  tkisoourt. — Code, 
§§76M. 

One  of  the  duties  of  attomfiyayaa  these  are  defined  by 
section  73£  of  the  Ck>de,  is  ^Ho  mainj;ain  the  respect  due 
to  courts  oi  justice  and  judicial  officers ;"  and  among  the 
specified  causes  fof  the  removal  or  miepension  of  an  attor 
ney,  is  any  willful  violation  -of  this  ditty,— See  §  748.  But, 
until  such  removal  or  suspension  has  been  efiected  by  a 
judgmeat  rendered  in  the  etrouit  court,  in  a  prooeeding 
instituted  for  that  purpose^  no  court  in  this  State  can 
law  fully  deny  to  a  regulariy  licensed  attorney  the  right 
to  practice  ii^  causes  tried  before  it,  upon  the  ground  that 
the  attorney  has,  on  some  past  oeoaeion)  spoken  disre- 
spectfully of,  or  conducted  himself  in  a  manner  ofi[en8ive 
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to  the  court.  Any  "  disrespectful,  conteruptuous,  or  in- 
solent behavior  in  court,  tending  in  any  wise  to  diminish 
orinypair  the  respect  due  to  judicial  tribunals,  or  to  inter- 
rnpt  the  due  bourse  of  trial,"  is  a  contempt  of  court,  for 
which  the  offending  party  niay  be  pvinished  in  the  sum- 
mary  thanner  provided  by  law.— Code,  §§  561^2-8.  But 
contempts  must  be  punished  as  they  occur,  and  in  the 
summary  way  directed;  and  a  court  cannot,  exmeromoiUj 
punish  an  attorney  for  offenses  of  this  nature,  or,  indeed' 
for  any  misconduct,  by  a  general  denial  of  his  right  toprac' 
tice  before  it.  Wtllful  misconduct  in  his  profession,  and 
willftil  viblations  of  any  of  the  duties  enjoined  upon  him  by 
law,  will  justify  a  proceeding  in  the  circuit  court  for  the 
removal  or  suspension  of  an. attorney,  and  a  judgment  in 
either  form  will  deprive  him  of  his  right  to  practice  in  any 
court.  But,  until  such  judgment  is  rendered,  .unprofes- 
fiional  or  disrespectful  conduct  on  the  part  of  an  attorney, 
though  amounting  to  a  contempt,  and  though  furniahing 
eaffident  cause  for  his  removal  or  suspension,  will  not 
justify  a  court  in  excluding  him  from  practicing  at  its  bar. 
5.  When  an  attorney,  who  has  not  been  removed  or 
suspended  in  the  mode  pointed  out  by  the  Code,  is  pro- 
hibited by  any  court  in  which  his  license  authorized  him 
to  practice,  from  appearing  before  it  as  counsel  in  causes 
in  which  he  has  been  employed,  this  is  the  deprivation  of 
a  clear  legal  right,  to  the  enjoyment  of  which  he  will  be 
restored  by  mandamus.  If  the  writ  would  not  lie  in  such 
a  case,  the  party  would  be  without  any  adequate  remedy, 
for  the  <vrpng  eompkined  of.  There  are  some  cases  in 
which  it  has  been  held,  that  mandamus  would  not  lie,  to 
restore  an  attorney  who  had  been  dismissed  by  order  of 
court.  But  these  are  cases  in  which  a  formal  order  of 
didmissd  had  been  made,  and  in  which,  moreover,  it  rested 
exciiwively  with  the  court  making  the  order  to  determine 
who'was  qualified  to  become  or  continue  an  attorney  of 
the  court.  Under  such  circumstances,  the  oixler  of  dis- 
missal is  held  to  be  a  judicial  act,  done  in  the  exercise  of 
a  judicial  discretion  vested  iii  the  court  by  law  ;  and  a 
mandamus  cannot  be  issued  by  a  .superior  court,  command- 
ing it  to  reverse  its  decision,  and  ro.store  the  attorney  to  the 
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office  he  has  lost.  Bat^  ander  our  system,  it  does  not 
rest  exclusively  with  the  several  courts  to  determine  who 
is  qualified  to  become  or  continue  an  attorney  of  the 
court.  '  On  tl^e  contrary,  as  we  have  already  seen,  an  at- 
tdriley  admitted  by  the  supreme  court  has  the  legal  right 
to  i!>ractice  "in  all  the  courts  in  this  State," — a  right  of 
which  he  can  be  deprived  only  in  the  mode  pointed  out 
by  law-^that  is,  by  a  judgment  of  removal  or  suspension, 
rendered  by  the  circuit  court,  and  founded  on  some  of  the 
causes  specified  in  the  Code.  If  an  attorney,  who  bae 
obtained  a  license,  and  taken  the  proper  oath,  in  con- 
formity with  the  requirementa  of  the  Code,  is  prohibited 
from  practicing  in  the' mayor's  court  in  Mobile,  his  right 
to  »  mandamus  is  clear,  both  upon  principle  and  authority. 
Hurst's  case,  1  Levinz,  75;  Hastings*  case,  1  Modern,  23; 
Rex  V.  Barker,  3  Burr.  1267-8 ;  The  ting  v.  Sheriff  of 
Tork^  8  B.  &  Ad.  770 ;  Queen  v.  Lord  Mayor,  18  Ad.  & 
Ell.  (N".  8.)  1,  31 ;  People  v.  Turner,  1  California  H.  190 ; 
Tapping  on  Mandamus^  44-6,  and  cases  cited ;  6  Bacon's 
Abr.  424. 
Judgment  reversed,  and  cause  remanded. 


HENRY  (A  slave)  vs.  THE  STATE. 

[iJfDICTMBNT   FOR   VURDKR.] 

1.  Charge  ignoring  proof  o/  vtnue. — A  chaise  to  th«  Jury,  instnioting 
them  thai,  on  a  hypothetical  state  of  facts,  not  iDcluding  proof  of 
the  venue,  the  pr^one  r'' would  be  guilty  aa  charged/'  is  erroneous, 
and  will  work  a  reversal  of  the  judgment  of  conviction,  although 
the  record  shows  that  it  was  given  **  among  other  charges." 

From  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 
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Thb  indictment  in  thi3  case  charged  the  prisoner,  in 
several  counts,  with  the  murder  and  manslaughter  of  one 
James  Griffith,  a  white  person. — See  the  report  of  the  case 
in  33  Ala.  889,  where  the  indictment  is  set  out  in  full. 
The  bill  of  exceptions  in  the  present  record,  after  setting 
out  all  the  evidence  ii>  substance,  states,  that  ^' the  court 
thereupon  charged  the  jury,  (among  other  things,)  that 
to  justify  the  taking  of  human  life,  there  must  be  -an  im- 
perious necessity;  and  if  the  prisoner,  without  such  ne- 
cessity, killed  the  deceased  by  stabbing  him  with  a  knife, 
he  would  be  guilty  as  charged ;  to  which  charge  the* 
prisoner  excepted." 

E.  W.  Pbttus,  for  the  prisoner,,  contended  that  the 
charge  was  erroneous,  under  the  authority  of  the  following 
cases :  Corbett  v.  The  State,  81  Ala.  329 ;  Huffman  v. 
The  -tate,  28  Ala.  48;  Brown  v.  The  State,  2T  Ala.  47; 
Salomon  v.  The  State,  27  Ala.  26. 

M.  A.  Balpwin,  Attorney-General^  contra. — The  charg.© 
of  the  court  is  not  obnoxious  to  the  -objection,  that  it 
autherized  a  conviction  without  proof  of  the  venue*  The 
words  "he  would  be  gnihy  as  charged,"  do  not  refer  to 
the  venue :  the  only  charge  in  the  indictment  is,  that  the 
prisoner  is  guilty  of  murder.  Moreover,  if  the  objeptlon 
be  well  taken,  its  effect  is  obviated  by  llht  &ct  that  other 
charges,  not  set  cot,  were  given. 

A.  J.  WALKER,  C.  J.— The  charge,  for  the  giving 
of  which  the  judgment  of  the  circuit  court  was  reversed  in 
the  case  of  Fa^rell  v.  State,  (32  Ala.  557,)  instructed  the 
jury  that,  upon  a  certain  hypothesis,  not  including  proof 
of  the  venue,  ''the  defendant  would  be  guilty  as  charged.** 
The  first  charge  in  this  case  instructed  the  jury,  that  upon 
a  certain  hypothesis,  not  including  proof  of  the  venue,  the 
defendant  "would  be  guilty  as  charged."  It  is  utterly 
impossible  to  distinguish  between  the  charge  in  this  case 
and  the  charge  in  Parrell  v.  The  State,  so  far  as  it  con- 
cerns the  objection  that  it  authorized  a  conviction  without 
a  belief  on  the  part  of  the  jury,  from  the  evidence,  that 
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the  oft'ense  was  comnaitted  in  the  county  in  which  the 
indictment  was  found.  We  are,  thei afore,  constrained  by 
the  authority  of  the  case  above  cited,  ,ta  reverse  the  judg- 
ment in  this  case. — See,  also,  Spaight  v.  State,  20  Alsu 
32 ;  Huffman  v.  State,  28  Ala.  48 ;  Salonvon  v.  Statd^ 
27  Ala^  26 ;  Brown  v-  State,  27  Ala.  47. 

Judgment  reversed,  and  cause  remanded;  and  the  pris- 
oner must  remain  in  custody,  until  discharged  by  doe 
course  of  law. 


BRYAISTT  vs.  THE  STATE. 

[indictment  for  mukder.] 

1.  E.cecuHon  of  bUl  of  execptions:-' The  term  of  tlift  ciVcuft  court 
having  expired  by  law  At  twelv©  o'clock  on  Pftturday  nipht,  a  hitt 
of  exceptions,  signed  by  the  presiding  judge  on  the  aext  morning, 
"before  the  vavdict  and  judgment  and  aenteno4»  of  the  court,  or 
either  of  them,  had  been  entered  on  the  minutes  of  the  court*  and 
before  the  minutes  were  signed,"  cannot  be  considered  as  liaving 
been  signed  during  the  term. 

2,  SitJIicienc^ofm'lfCtmeni  indeseripfion  (if  person  slarn.^ An  {mVictmeht 
for  the  murder  of  **—  Butler,  whose  ohristlan  name  is  to  th^ 
grand  jury  unknown,"  is  suflScient  under  the  provisions  of  the 
Code. 

From  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm,  S.  Mudd. 

The  indictment  in  thia  case  was  found  at  the  March 
term,  1859,  of  said  circuit  court ;  and  charged  that  Steplien 
A.  Bryant  and  others,  whose  names  were  specified,  "  udt 

lawfully  and  with  malice  aforethought  killed Butler, 

whose  christian  name  is  to  the  grand  jury  unknown/* 
The  prisoners  each  pleaded  not  guilty,  without  raising 
any  objection  to  the  form  or  sufficiency  of  the  indictment. 
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"     ■  ■.  »■.  ■     «  1 T  ■         ■  ■     ■ .    ,  ' 

The  jury  returQod  »  Ti9rdiet  of  guilty  ai^inat  St^ben  A. 
Bryant,  and  not  gviUy  as  io  the  ol^rs.  The  record 
contains  a  bill  of  QXt»pibioas»  dated  April  8tli^  I860, 
which  piurport^  to  have  l^eeu  ^*  aigneA  aad  sealed  by  the 
jadge.  haforer  the  vevdkM;  andjtidgmeiit  aod  aentence  of 
the  coart,  or  ejither  of  them»  bad  been  etiterod  on  the  min- 
utea  of  the  oonrt,  and  before  the mnitttesi  iretre  signed;*'  but 
the  deeiaion  of  thlMOitrt  veadera  atiy  farther  liotkse  of  it 
onneceBsary* 

S.  W.  Pe^,  for  the  prboner,  argnnd  ^the  points  pre- 
sented by  the  bill  of  exoepfcio^s;-  and  farther  eon  tended, 
that  the  itidictment  wa«  fatally. defect! vOt  booanse.it  did 
aot  eantaio  a  auffieieat.dssertp^en  of  the  person  ^ain; 
eitiog  ,tG  thie  point  the  following  «athoritieB<  1  Chitty*s 
Crim.  Law^  17.4-&>  a&9,.216;  Rex  x.  Haty  fitrntli,  25  £.  C. 
L.  S27;  JEtuss.  A.Byai>4  489;  7  bedell,  29 ;  1  Bcammon,  899; 
Francois  v.  The  State,  80  Att^  83;  1  Archb.  Or.  PL  81,  n.  L 

i.  H,  fc  P.  A..7rFxa,  with,  whom  was  M<  A.  Baidwik, 
Attorn^y-Seqeral,  con/r^L-^l*  Tbe  term  of  the  court  ex«* 
pired  by  limitation  at  tivelve  oYldck  oi^  Saturday  nighty 
the  7th  Aprij.-t'M'abore  y>  The  Siate^  6  Ale.  200.:  Aethe 
bill  of  exceptions  sho^rs  oft  its  face  that  it  was  signed  on 
Sunday,  the  8th  Aprils  it'cannot  be  eoneidered  any  part 
of  the  reoord.--^<>>de^  6£8e&8L    ' 

.  2.  The. indiotrpeotifraoifficieatly certain  under  th^  pro* 
visions  of  the  Qode.-^2i  AU.  «72;  Code,  §8505. 

STOXE,  J. — ^It  wasdeokred  in  the  case  of  .»Nabor8  v. 
The  State,  (6  Ala.  200,)  and  must  be  regarded  as  settled, 
that  the  terms  of  our  circuit  courts  expire  at  12  o^clock  of 
the  las£  Saturday  night  of  the  terrais  fixed  by  law.~See, 
also,  Sute,  ex  rH.  BattK7  AIa«  259.  It  is  also  well  set* 
tied,  (and  we  have  no  authority  to  disregard  thia  statutory 
rulc,yi:liat  a  bill  of  eacueptions,  not  signed  during  the 
term,  or  .within  ten  days  thereafter  pursuant  to  consent 
of  counsel  in  writing,  is  not  a  part  of  the  record.  -Code, 
$$2358,3649;  Sb^p.  J>igest,  485,  $4;  Stein  v.McArdle, 
25  Ala.  561.    Under  ihese^  plaiu  rules^  we  cannot.  look. 


Digitized  by 


Google 


272  ALABAMA. 


Bryant  y.  The  State. 


for  any  purpose,  to  what  la  cUiraedifi  this  reeerd  hd  a  bill 
of  exceptions.  This  narrowaourinqoir^'to  w^h^t  appears 
on  tbe  face  of  the  indictment,  as  it  is  now  presented. 

[2.]  The  alleged  defect-in  tbe  present  iodiotmeut,  and 
which  is  preesed  dn  oar  coDsi(teration  for  a  reversal,  is^ 
that  it  does  not  sdffioieQtly  identity  and  deseriibe^the  per- 
son alleged  lobaFa  heou  ^ain.  Tbe  iBdiotnienI  charged^ 
that  the  defendant  '^  killed  **^-«-^  Botler,  whose  cbriatian 
name  is  to  the  grand  jury  unknown."  In  2  Hale's  Pleas 
of  the  Crown,  181,  it  is  said :  "  An  indictment  of  murder 
d^usckanignoHxB  good/'-^See,  also,  Hawk.  P.  C.  book  2, 
ch.  26,  §71;  Whar.  Am.  Or,  Law,  §  261;  State  ,r.  Irwin, 
5  Blaekf.  848;  Hex  v.  Mary  Smith,  6  G«&  P.  161;  Reg.  r. 
Campbeil,l  0.&  K.  82;  8Qreeiib£v.  §22.  Iu4he  ease  of  tbe 
State  V.  Jackeon,  (4  Blackf.  49,)  tbe  person  was  described 
as  <'an  Indian  ot  this  State,  of  the  Miantii  oatioh  of  Indians^ 
the  name  of  which  said  Indian  to  the  jnnon  aforesaid  is 
wholly  unknown."  Bo,  in  Reed  v.  The  State,.  (1*  Affc 
497,)  the  person  slain  was  dei?cribed  as  "a  certain  Wyan- 
dotte Indian,  whose  name  is  uukno«rn  to  tlie  gi^and  jury.'' 
These  averments  were  ruled  sufficient.  So,  in  Cameron 
V.  The  »tate,  (18  Ark.  712,)  the  delfendant  was  indicted 
for  assaulting  *'one  Rice,  whose  christian  name  is  to  th^ 
grand  jurors  aforesaid  unknown;"  and  the  conviction 
was  sustained.  The  Oode  of  Alabama  (section  3506)  de- 
clares, thq^t  ^^  The  indictment' must  be  certain,  as  to  the 
person  ^charged ;  but  when  his  name  is  unknown  to  tbe 
jury,  it  may  b«  so  alleged  without  any  fnrtlier  ideudifiea* 
tioii."  This  is  a  legislative  declaration  that,  as  to  the 
party  ck^rgedy  the.  words  that  hisTwrne  is  to  the  grand  jurors 
unknown^  supply  tbe  requisite  neriaiHiy.  We  can  perceive 
no  reason  for  requiring  greater  certainty  in  tbe  descrtptioo 
ot  the  party  slain,  than  the  statute  requires  in  describing 
the  party  accused ;  although  it. is  admitted  that  the  efteet 
of  a  misdescription  in  the  former  ease  may  be  more  seri- 
ous than  tn  the  bitter.  We  regard  section  8606  of  the 
Code  as  indicating  a  policy  to' be  observed  on  kiLdred 
questions. 

The  jadgmept  of  the  circuit  court  is  affirmed,  and  tbe 
sentence  of  the  law  must  be  executed* 
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EMATRys.  THE  STATE. 

[iXDICTMEMT  FOR  tlBSISTINO  PROCBSS.J 

1.  Validifi/  of  official  ads  qf  officeY  de  facto. — The  official  acts  of  aii  officer 
iefacfo  are  valid;  so  far  as  the  rights  of  the  public,  or  of  third  per- 
BOkis  having  An  inierefit  therein,  are  oonoerned,  and  cannot  be  incti^ 
rQctly-caUed  in  questioar  in  a  procoe^^ing  to  whiclihe  is  ^ot  a  partj; 
consequently,  under  aia  Indiotment  for  re«isliiig  the  execution  of 
process  by  %  oopstable,  it  having  beon  shovrnthat  the  constable 
was  e:^ercis(ng  the  duties  of  that  office  under  oolor  of  an  election, 
and  that  the  process  in-  his  hands  Was  such  as  ii  Is  the  right  and 
doty  of  eonstables  to  execute,  the  defendant  cannot  be  permitted 
to  pnove  that*  by  reason  of  a  taint  in  his  blood,  the  constable  was 
constitutionally  ino^acitafeed  toehold  any  oivil  office. 

From  the  Circuit  Court  of  Autauga. 
Tried  before  .the  Hton.  Porxbr  King. 

The  iiidictmeut  in  thisoaee  charged,  that  the  iiefendant, 
Seaboru  Heath,  "did  knowingly  and  willfully  oppose  .or 
resist    William  ChavU,  a  constable  of  said  county,  in, 
attempting. to  serve  or>6acecuteapeace-warrani>  or  writ  of 
arrest,    iasued  by  Robert  Kerr,  a  justice  of  the  peace  of 
said  county."^    Tha  C4»ae  waa  before,  this  court  at  its  June 
term,  1859,  w^en  the  judgment  of' the  circmit  court  was 
reversed,  aiid  the  cause  remanded.-^See  ,34  Ala.  250.    On 
th^  second   trial  below^iaa  the  bill  of .  e3:oeption8  in  the 
present  record  shows,  "the  State  introduced  legal  evi- 
dence, showing  thai;,  within  twelve  months  before  the 
finding  of  the  indiotment  in  this  case,  one  William  Chavis 
had  been  elected  a  constabljS  in  said  county,  and  bad  duly 
^ualitied  a^  such   constable;    that   whilst  said   Chavis 
was  acting  as  such  constable,  a  warrant  of  arrest,  called 
a  peace- warrant,  which  was  in  all  respects  regular  and 
legal,  was  placed  in  his  hands  as.  such  constable,  author- 
iziog  and  commanding  him  to  arrest  the  defendant ;  that 
he  attempted  to  arrest  the  defendant,  under  and  by  virtue 
of  said  process,  before  the  finding  of  the  indictment  in 
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this  case ;  and  that  the  defendant  opposed  and  resisted 
him  in  the  execution  of  said  process,  and  refused  to  per- 
mit him  to  execute  the  same,  on  the  ground,  as  said  de- 
fendant alleged  at  the  tiine,  that  said  Chavis  was  not  a 
white  man,  and  was  incompetent  to  act  as  an  officer,  or  to 
execute  process."  The  State  having  here  closed,  the 
defendant  offered  to. prove,  "by  legal  testimony,"  that 
the  paternal  grandmother  of.  said  Chavia  was  the 
daughter,  of  two  mulattoas,  each  of  whom  was  the 
child  of  a  fnlWbloeded  negro  and  a  white. person;  ^^wbioh 
proof  was  offered  for  the  purpose  of  showing  that  said 
Chavis  was  not  a  free  white  male  person,  withiji  the  mean- 
ing of  the  constitution  and  laws  of  this  State,  but.w^ 
descended  from  negro  ancestors  to  the  third  gene;^ation 
iaolusive,  although  one  ancestor  of  each  generation  may 
have  been  a  white  person ;  and  that  the  election  of  said 
Ohavis  as  a  constable  \va^  an  absolute  nullity  :  and  that, 
as  a  free  negro,  he  was  incoinpetent  to  execute,  or  to 
attempt  to  execute  said  pn)oess  on  the  defendant^  at  the 
time  he  was  opposed  and  resisted  by  said  defendant  as  afore- 
said; and  that  the  defendant  had  the  right  to'  resist  said  Cha- 
via in  the  execution  of  said  process,  to  a  sufficient  extent  to 
prevent  himself  from  being  arrested  by  a  free  negro."  The 
court  excluded  thd  evidence,  and  the  defendant  excepted. 

Watts,  JeixSn:  &  Jackson,  for  the  prfsoner.-r-Uiider  the 
constitution  and  laws  of  this  State,  only  ''^'free  white 
mak  persons"  are  eligible  to  office, — Code,  §106.  The 
general  proposition  is  undoubtedly  true,  that  the  coloraWe 
election  and  induction  of  a  person  into  office,  and  some 
action  thereunder  by  him,  constitute  him  an  officer  de 
faetOy  80  long  as  he  exercises  the  duties  of  the  oAce. 
Burke  V.  EUibtt,  4  Iredell's  R.  356;  Pe&ree  v.  Hawkins, 
2  Swan,  87.  Although  the  cases  have  gone  a  great  way  in 
supporting  this  proposition,  "they  have  stopped  with 
preventing  mischief  to  such  as  codfide  in  officers  who  are 
acting  in;that  right.^'— Green  v.  Burke,  28  Wendell,  502; 
But  in  a  government  of  white  men,  where  the  negra  has 
no  political  status  as  a  person  of  citizen,  a  free  negro  cannot 
be  recognized  as  an  officer  de  faeioj  beoau9e  he  can  never 
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become  ^n  officer  dejji/re.  An  officer e/e/t^c/o  ig,  pjrima  facie, 
an  officer  de  jure.— Allen  v.  The  State,  21  Qeo.  217.  Bat 
a  negro  can  neyer  be,  prima  facie^  an  officer  dejwre.  It  is 
contrary  to  public  policy^  in  a  alaye  State,  that  a  jiegro 
should  be  repognized  aa  an  officer  under  any  circumstan- 
ces. Suppose  a  sheriff  should  appoint  a  fuJUblooded 
negro  as  bis  depj^ty ;  wou^ld  it  he  ttw  duty  of  white  per- 
sons to  submit  to  him  as  an  o&ioer  de  facto  f 

Wm.  li.  Yancbx,  ?R^ith  whom  was  M,  A.  Bajudwin, 
Attorney-General,  eo^traA  -^  An  officer  de  fcusiOj  acting 
under  color  of  an  eleption  or  commission,  is  a  legal  officer 
as  to  al)  parties,  .except  in  a  direct  proceeding  to  set  ^side 
bis  commission.  His  official  acts,  when  they  concern  the 
public,  are  valid;  and  even  a  coastitutional  disqut^lifica- 
tion  on  his  part  to  fill  the  office,  does  not  affect  their  valid* 
ity.— Wilcox  v.  Smith,  5  Wendell,  231;  Mclnstry  v. 
Tanner,  9  Johns.  13§ ;  People  V.  Collins,  7  John?.  649 ; 
People  y:  Ilopson,  1  Denio,  574;  People  v.  St;eTens,'  5  Hill,. 
630;  Smith  t.  The  Stat^,.  19  Conn.  498 ;  Sasnett .  v. 
Weathers,  21  Ala.  678;  \  Texas,  668. ; 

R.  W.  WALKER,  J.— Our  opinion  is,  that  the  court 
did  not  err  i,n  exclndipg  the^evideAce  offerod  by  th^  de- 
feiidaqt. '  .  .» 

It  is.  well  scjttled,  upon  great  principles  of  public  policy,, 
that  the  acts  of  an  officer  de  facio^  whether,  judicial  or 
ministerial,  are  valid,  so  &r  as  the  rights  of  the  public,  or 
thin^  persons  having  an  interest  iv^  such  acts,  are  con- 
cerned; and  that  neither  the  title  of  sUch  an  officer,  nor 
the  validity  of  hi^  acts  as  such,  can  be  in4irectly  called  in 
question,  in  a  proceeding  to  which  he  is  not  a  party. 
This  doctrine  dates  as  far  back  as  the  Year-Books,  aad  it 
stands  confirmed,  without  any  qualification  or  exception, 
by  a  long  line  of  abjudications,  both  in  Englaud  and  in 
the  United  8tate8.-*-King  v.  Corporation  of  Bedford 
Level,  6.  East,  866  j  1  Blackst.  Com.  204,87;  Mays  v. 
Stonum,  2  .Ala.  390;  Sprowl  v,  Lawrence,  88  Ala.  688; 
People  V.  Hopson,  1  Denio,  §79;  People  v.  White, 
24  Wend.  526;  State  v.  AUeny,  12  Ohio,  16;  (Jilliain  v. 
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Reddick,  4  Ired.  868 ;  Wilcox  v.  Smith,  5  Wend.  282 ; 
M*ln8try  v.  Tanner,  9  Johns,  125. 

The  authoritres  are,  perhaps,  not  entirely  uniform  in 
the  definition  of  an  officer  de  facto;  but  they  all  concur 
in  recognianngas  such  any  person  who  exercises  the  duties 
of  an  office,  under  6olor  of  an  appointment  or'  election 
to  that  office.  Lord  Ellenborough'a  definition  is  less  re- 
strictive; for  he  defines  an  officer  de/acto  to  be,  one  *'who 
has  the  reputation  of  being  the  officer  he  assumes  to  be, 
and  yet  is  not  a  good  officer  in  point  of  l-aw.**— King  v. 
Corporation  of  Bedford  Level,  6  East,  866, 

It  was  an  undisputed  fkct  in  this  case,  tliatChavis  was 
exercising  the  duties^of  constable,  under  color  of  an  elec- 
tion to  that  office,  and  that  the  process  he  wils  seeking  to 
enforce  was  such  as  it  is  the  right  and  duty  of  constables 
to  execute.  He  was;  therefore,  an  officer  de  -ftciOy  and 
was  Acting  as  such.  That  by  reason  of  a  taint  in  his 
blood  he  was  constitutionally  incapacitated  from  holding 
any  civil  office  in  Alabama,  and,  therefore,  could  never 
be  a  constable  de  jure^  cannot  alter  the  stubborn  fact  that 
he  was  elected  constable,  exercised  the  duties  of  the  office 
under  color  of  that  election,  and  thereby  became  an 
officer  de  facio. 

If  the  rejected  evidence  hs^d  been  admitted,  and  had' 
satisfied  the  jury  that  Chavis  ^'was  descended  from 
negro  ancestors  within  tlie  third  generation  inclusive, 
although  one  ancestor  of  each  generation  may  have  been 
a  white  person,'*  it  would  not  have  had  the  effect  of  oust- 
ing him  from  office ;  and  the  judgment  would  have  been 
worthless  as  evidence  in  any  other  proceeding  where  his 
title  to  the  office,  or  any  other  acts  of  his  in  discharge  of 
its  duties,  might  be  drawn  in  question.  In  a  direct  pro- 
ceeding, where  he  himself  was  a  party,  he  would  have  an 
opportunity  of  defending  his  title ;  and  the  evidence*  in 
relation  to  his  eligibility,  and  consequently  the  conclusion 
of  the  jury  as  to  hid  right  to  the  office,  and  the  validity 
of  his  official  acts, .  might  be  altogether  diffi3rent.  The 
mischief  would  be  intolerable,  if  persons  whose  rights 
depend  on  the  acts  of  officers  de  factOy  whether  judicial 
or  ministerial,  eould  be  called  on  in  every  proceeding 
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involving  tho9^  rights,  tO  iwtev  iuto  an  Ijoquirj  into  the 
pedigree  of  the  iDdividuah .holding  the  offidea. 

The  evils  which  it  is  suggested  may  result,  if  we  sustain 
the  ruliwg  of  the  circuit  judge,  ar^  altogether  fanciful. 
In  oor  state  of  ^ociety^  it  is  hardly  eonceivable  t|iat  civil 
offices  wiH  ever  be  conferred  on. any  persons  who  fire 
known  wi  to.  be  free  white  .inalea,  ^t  jls  fair  to  preeume, 
that  if  any  others  should  be  e,Uct^d  to^  or  hold  such  offices, 
they  would  be  peraona  wbpse .«  antecedent  .history  w^s 
unknown,  and  whose  personal  appearance  woajd  iotrnish 
no  indication  of  th^  impure  blood  which  is  visited  with 
pivii  incapacity.  The  i^eces^ty  of  protecting  the  rights 
of  individuals,  ^ecnring  the  puUie  peace^  aiHd  maintaining 
the  supremacy  of  law,  )*eqnires.  that  the  official  acts  of 
'such  persons  should  not  be  invalidated,  noi*  their  title  to 
the  office  aanuUed,  in  any  proceeding  to  which  they  are 
n9t  parties.  '  •      . 

It  was  not  proposed  to  prove  that  Ohavis  was  a  slave, 
but  that  he  was  a  free  negro.  ^Arid  our  decision  ia,  that 
for  the  purposes  for  which  it  waa  offi^red,  the  evidence 
was  inadmissible.  '  ^ 

Judgment  affirmed. 


WELCH  vs.  THE  STATE.  ^ 

[SCISS  fACIAi  AaATKSV  BAIL*  OIT  FOBFfilTlP  ItECOOmaANCB.] 

1.  Svjfieiency  qf  reeogniz^ncif  an4  a4nie9itUify  of  paroi  €t4denee  in  aid 
of  it  ^  A  demuf  rer  does  not  lie  ta  a  ^cfrt/aeitU  a^tumt  bul,  because 
the  offeii£e  charged  in  the  indictmeat  is  intentioBally  iiuuring 
telegraph  wires,  while  Sn  the  capiat^  bsjil-bond  and  mn/acicLS,  it  is 
detcribed  as  imi^cious  mischief;  nor  can  the  hall  avail  themselves 
of  the  BuppoMd  variance  by  motioa  to  ekclode  the  eapia$  9.nd  bail- 
bond  ;  bat  those  papfSfs  may  be  eonneoled  with  the  pending  indict- 
znent  to  which  they  relate,  by  ttie.psrol  testimony  of  the  sheriff 
«ind  clerk. 
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Appeal  from  the  Circuit  Court  of  Clarke. 
Tried  before  the  Hon.  C.  W.  RapIbr. 

In  this  case,  an  Indictment  was  found  against  Oblumbus 
Stewart  and  Bryant  Singtetetry,  at  the  fall  term  of  said 
circuit  court,  1857,  charing  that  they  "  did  cut,  pull 
d^wti,  destroy,  or  ih  some  manner  Injoi'e  intentionally 
the' telegraph  Hne  runmlig  through  said  county,  or  some 
part  or  parts  of  eaid  telegraph  line."  The  defendant 
Stewart  was  arrested  under  a  capias^  issued  kt  the  same 
term,  and  purporting  to*  be  founded  on  an  indictment' *%r 
the  offense  of  malicious  nniischTef/'  alleged  to  hare  been 
found  at  thiat  term;  and  thereupon  gaVe  bail,  with  William 
R.  "Welc'h'and  Arthur  M.  Davis  as  his  sureties,  conditioned 
for  his  appearance  **to  answer  an  iudictment  pending  in 
eaid- court  against  him  for  malicious  mischief.*'  Stewart 
having  failed  to  appear,  a  judgment  nisi  was  taken  against 
him  and  his  sureties,  and  a  scire  facias  thereon  issiled, 
which  was  served  on  the '  sureties  only. '  The  sureties 
craved  oyer  of  the  indictment,  biait-bond  and  capias^'  and 
demurred  to  the  scire  facias^  "  for  the  variance  between 
said  indictment  and  the  bail-bond  and  scire  facias^  '  'The 
court  overruled  their  demurrer,  and  they  then  pleaded, 
"  that  at  the  time  said  bail-bond  was  executed,  as^et  forth 
in  said  scire  facias^  there  was  no  such  indict lAent  pending 
in  said  circuit  court  of  Clarke  against  said  Stewart  as  is 
set  forth  in  said  bail-bond  and  scire  facias  ;'\  and  on  this 
plea  issue  was  joined. 

On  the  trial,  ais  the  bill  of  ejcQ^ptidde  shows,  the  State 
read  the  scire  facias  in  evidence,  and  then  offered  to  read 
the  capias^  and  to  prove,  by  the  clerk  of  the  court,  that  it 
was  issued  by  him  on  the  indictment  above  described.  The 
defendanteobjeeted  to  the  reading  of  the  eapiaa  **because>>f 
the  variance  between  the  recitals  of  the  capias  nnd  of  the 
indictment,'*  and  also  to  the  parol  testimony  of  the  clerk; 
the  court  overruled  their  objections,  and  they  excepted. 
In  yik&  oaannar,  the  court  permitted  tbd  State  to  read  the 
baiUbond  in  evidence,  and  to  prove  by*  the  sheriff  tbAt  he 
took  said  bail-bond  from  Stewart  when  arrested  "under  said 
capias;  and  to  these  rulings  of  the  court  exceptions  were 
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likewise  rwerved;  •  Th^  juUug^of  tj^e  cOfjrt  aboye  stated 
are  bow  assigped  as  error.         , 

R«  C.  Toi^RiYy  for  tbe  appellauta. — ^tnteutiondly  iDJnr- 
iDg  a  telegraph  wixe.is  a  different  offeittde  from/^raalicicros 
miachief.— Cofle,  ^3114,  8U^,  »118;.  fieasion  A^^ts 
1865-6^  p.  6*  .Tbat  par^l  endence  waa  iifadmiiaible  for 
theptirppae  forVtiiebit  was  receivj^df  aae.  Deaioade  v. 
Dartinirtaii,  29  Al^.  92;  Martm  ¥.  Beroey,  20  Ala.  867  ; 
Litchfield  V.  ff^koner^  2  Alft,  280;  Thomaaon'  v.  Odum, 
8i  Ala,  108;  Wast  r.  Galloway;  Sa  Ala/  506;  King  v. 
Jettiiaqnt  88  ib.  300. 

M.  A.  HAU^VfUfi  Attwuey-Q^Mxal,  confra,  .cited  The 
Bute  T.  Sldred,  81  Ala/  393 ;  Vaaeor  v.  The  State,  82  Ala. 
68&  s  •   ,  , 

A.  J,  WALKER}  0.  J.-hQu  theaut^icyttty  o(  Tbe  Sute 
T-  Bldr-ed,  .(81  Ala.  8^.3,)  and  Vaaaej  v.  Tfee,  State,  (82  Ala. 
586,}'tfae  judgment  of  th^  cirealt  ppart  ia  aiffiruied.  * 


BIRD  'v'$:  THE  STATE. 

■  IlKMCtMEXT   FOR  GAM  INC.  J 


1.  Coht^^Hm  tm  IHthri^ny  ef  eiecompUfe.  -A  coTitietiott  cannot  be  bad 
on  (ha  ttneamiboratttd  testiiDoiiy  ^f  an  aecoinpiioe,  (Code,  ^3600,) 
althouj^  aoth  iMicomplice  was  also  examined' a& a, witness,  before 
the  grand  jury. 

Fbom  tbe  Circait  Court  of  Cboctaw. 
Tried  before  the  Hob.  C.  W-  Rapibr. 

The  bill  of  exceptions  in  this  case  waa  as  folio wt^ : 
<*  On  the  trial  of  this  cjiae,  uue  OallaKan,  a  witness  for 
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the  State,  teetMed  that  he  was  a  wilnedd  before  the  g^rand 
jury,  and  then  stated  the  facts  dii'whieH   the.  indictment 
was  found ;  that  within  twelve  months  before  the  finding 
of  the  indictment,  and  during  tbepteseilttorm  of.the 
circuit  court,  the  defendant,  with  aome^etght  other  'per- 
sons, played*with  cards  at  aganie'<5»lle<lp^&r ;.  that  said 
playing  was  done  in  the  county,  jail,  in   a  room  "in   the 
second  etory,  Usually  called  *  the  debtors'  noom;"  thatoi^ 
H.  II.  Smith*  waar  the  jailor,  and  livfed,  with  btiifamitr,in 
the  secotid  story  of -Baid  jail,  and  occupied  the  west  ebd 
of  the  buildidg,  and'  had  control  of  the' building;  that 
the  playing  was  by  consent  of  said  Smith ;  thut  there 
was  no  prisoner  in  said  debtors'  room  ;  that  he  (witness) 
played  in  said  game  with  the  d^fehdartt  l^nd  the  others ; 
that  he  wae  boarding  with  said  Smith,  and  had  pAid  him 
for  board,  without  any  demand  being  made  for  the  same 
by  said  Smith,  although  Smith  did  not  usually  charge 
him  board.    Th^re  was  dthor  evidence,   showing  that 
said  house  was  ^b^  county  jail,  and  wad  situated  in' the 
town  of  Butler;  and  that  'there  was  one  prisoner  in 
the  jail.    It  was  in  evideace,  also,  that  when  the  grand 
jury  went  to  examine  the  said  jail,  there  was  no  prisoner 
in  the  debtors'  room,  but  that  there  was  some  bed-clothing 
deposited  therein,  which  the  witness  supposed  to  belong 
to  the  jailor.     This  was  all  the  evidence  in  the  cause; 
and,  thereupon  the  court  charged  the  jury,  that  nf  they 
beleved   the'  evidence,  they  must  'fiu^   the  defendant 
guilty.    The  defendant  excepted  to  this. charge,  and  then 
requested  the  court  to  instrupt.tbe  jury,  that  a  conviction 
could  not  be  had  on  the  testimony  of  ftn  Hccompiice,  un- 
less he  wad  corroborated  by. such othereTideDoe m tended 
to  connect  the  defendant  with  the  commiMoa  of  the 
offense,  or  the  circumstances  thereof.  ^  The  court  refiieed 
this  charge  as  aslced,  but  gave  the  charge  to  the  jury  in 
the  event  they  should  believe  that  said  Callahan  was  not 
examined  before  the  grand  jury  as  a  witness  in  the  cdse ; 
and  to  this  refusal  the  defendant  excepted. ** 

G.  F.  Smith,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 
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STONE,  J.— The  only  witnes©  who  testified  in  this  case, 
wae^  under  the*  decision  in  tiM  case  of  Dftvideon  y.  The 
Btate,  (38  Ala.  350,)  aQ.aceempIioa  of  Mve  defendant^  in 
the  game  for  which  he  was  oa  trial.  The  circuit  court 
ruled,  that  a.convictioa  oould  be  bad  on.  the  imoorrobo- 
rated  testimony  of  as  aeeomplice,  if  that  witDfeds  had 
been  examined  on  the  pt^liminary  inqniwition  before 
the  grand  jury.  la  thiethe  circuit  court  erred.<^Code, 
J§3a4ft-7-8. 

fieyensed  an4  remanded. 


DONOIIOO  M.. THE  STATE. 

I  INDICTMENT   FQR  BURGKABT  IN   STORE-HOUfi|S.] 

1.  iVhit  constitutes  ftiirgfory .'--letting  into  the  chimney  of  ft  house, 
wiih  intetrt  to  steal,  is  a  suilcient  bre^hking  a^  entering  to  consti- 
tute burglary,  although  the  party  doet  nottenter  (ny*  of  tb^^roems 
of  4he  bouse. 

2.  Absiraet  cAtfr^.-r-An  ab&tract  ohatge  is  properly  refused. 

Feom  the  Circuit  Court  of  RuB3iell. 
.  Tried  .before  the  Hon.  Bobebt  DotrOHBRTY, 

^  T^B  indictment  in  this  case  charged  the  prisoner^ 
Enoch  Donohoo,  with  breaking  and  entering  the  store- 
bonae  of  Measrs.  Tucker  &  Collins,  in  the  town  of  Ope- 
lika,  with  intent  to  steaL  The  bill  of  exceptions  is  in  the 
following  words : 

'' The. State  introduced  a  witness^  who  testified,  that 
Tucker  &  Collins  we»e  the  owners  of  a.  store-house  m 
Opelikay'in  said  county.,  in  which  articles  for  sale  and  de- 
posit were  kept ;  that  said  building  was  hip-roofed,  and 
one  stoiy  high;  that  sonae  five  or  six  weeks  before 
the  sitting  of  the  present  term  of  the  circuit  court, 
19 
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between  the  botm  of  mine  and  eleven  o'dook  at  night,  a 
noise  was  heard  in  the  ehimney  of  said  stere-house^  and, 
OD  escaaxioMion,  the  defendant  was  found  in  the  chimney, 
80  tight  and  fast  that  Ufe  coald  not. be  polled  out/ either 
at  the  top  of  the  cbittmey^  or  at  th^  fire-plaoe  below,  and 
the  chimney  had  to  be  {mlled  down,  to  extricate  him ;  tlukt 
he  had  deaeended  so  low  that  hk  feet  were  ftbont  two 
feet  above  the  arcb  of  the  fire-plaee ;  that  it  was  impoesi^ 
ble  for  him  to  have  descended  any  lower  down  the  chicir 
ney,  the  aperture  being  too  small ;  that  tbefunt^el  of  said 
chimney  was  on  the  outside  of  the  house,  but  the  lower 
part  of  the  chimney  was  partly  in  the  house,  the  jamba 
coming  some  nine  or  t^n  inches  inside  .of  the  walls ;  that 
the  defendant  was  found  in  said  lower  part  of  the  chim- 
ney ;  that  he  seemed  much  excited  and  enraged,  when 
extricated,  and  said,  *that  he  had  tried  to  break  open  the 
front  door,  but  failed, — that  he  cut  a  hole  in  the  roof,  and 
tried  to  get  in  that  way,  and  that  he  wanted  to  get  in  to 
get  some  whiskey  ai^d  potatoes/  It  was  proved,  ^Iso, 
that  an  effbrt'had  been  made,  on  the  same  night,  to  break 
open  the  front  ^oor  of  said  houee  with*  a  crowbar,  .pi d 
that  a  hole  h%d  been  ma(}e,in  th^  rOiO^  .aad  spm^  of  the 
[  lathing  and  p^asterijsg  koocked  eC 

^'The  court  chaiged  the  jury,  that  though  they  might 
believe  the  defendant  tried  to  open  the  door  with  a  crow- 
bar, and  tried  to  get  in  through  the  roof,  and  all  the  proof 
on  that  subject,  they  could  not  find  the  defendant  guilty — 
they  could  only' look  to  that  to  ascertain  what  his  inten- 
tion was ;  but,  if  they  believed  that  he  afterwards  entered 
the  chimney,  with  the  intention  to  steal,  and  went  so  far 
as  within  two  or  thr,ee  feet  of  the  arch  of  the  chimney, 
then,  although  the  aperture  was  too  stoall  for  him  to  have 
passed  down  to  the  hearth,  yet  It  was  such  an  entryas 
would  make  him  guilty  of  the  offense  charged.  To  this 
charge  the  defendant  objected,  and  then  requesk^d  the 
following  written  charges :  *l.  That  the  fiicts,  as  shown  by 
that  portion  of  the  evidence  relating  to  the  •  defendant 
being  in  the  chimney,  do  not  constitute  burglary.' 
*  2.  That  if  the  jury  believe  from  the  evidence  that  the 
defendant  had  at  no  time  gained  admission  into  the 
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store-botiBesofficiefltly  to  enable  him  to  make  an  attempt 
to  6teal,  they  must  find  him  uot  guilty,  althou^  he  may 
have  heoome  so  jammed  in  the  ehimney  that  he  could 
not  move  in  an  attempt  to  get  dowfi^  and  though  with  an 
intent  afterwarde.to  steal.* — '3.  That  if  the  jury  believe 
from  ihe  evidenxse  that  the  defendant  did  Dot  make  such 
an  entiy  as  woukl  enable  hitn  .to  eteal^  they  must  find  him 
not  gtiiHy.'-^^4.  That  if  the  evidence  shows  that  the 
cbimirey  was  90  cof)8trne.ted  ae  to  prevent  a  man  from 
entering'tfae.hoese  thvough  tha  same^  and   did 'actually 
prevent  him,  th«n  the  entering  such  chimney  atthe  top 
was  no  burglary.' — *  5.  'That  fhe  accused  must  descend 
the  ishimaey,  and  into  the  bo^Ma.  or  in  such  a  manner  as 
to  command  the  hou^,  to  make  the  offense  of  burglary 
Ofmplete.'-^^  6;  That  it  is  no  burglary  to  enter  a  ehimney, 
biilt  entirely  on  the  outaide  ol  a  house,  when  the  house, 
#r  a  roon^  thereof,  cannot  be  thefeby  entered.' — *7.  That 
if  the  jury  believe  from,  the  evidenoe  that  the  defendant 
enterefi  the  ehimii«y,  but  not  in  snoh  a  manner  ^s  wouM 
enable  bim  to  steal,  or  to  commit  a  felony,  they  must  find 
him  not  guilty.' — '  8.  That  the  entry  of  an   instrument 
Qsed  only  io  nakhag  a  br#ach  into  a  house,  is  not  such  an 
entry  as  wfll  constitute  bucgldry.' — 9,  That  the  entry 
through  the  roof,  with  the  feet„  is  not  a  sufficient  entry  to 
eonatitute  burglary,  when  the  foot  is  only  u6ed  to  make 
a  breach.'—'  101  That  if  they  believe  the  evidence,  they 
mu»t  acquit   the  prisoner.' — '  11.  That  if  they   believe 
from  the  evidence  that  the  defendant  got  on  top  of  the 
etorehoase,  and  first  f^ttempted   to  enter  through  the 
roof,  and  got  bis  hand  or  foot,  or  some  weapon  or  instru, 
ment,  through  thereof,  and  thereby  made  a  hole  therein, 
merely  for  the  purpose  of  gaining  admission  into  the 
store-nwm,  to  the  floor  thereof,  with  the  intent  to  -steal 
after  he  got  down  ;  and,  finding  that  he  could  not  gain 
admission  in  that  mode,  he  thereupon  jumped  or  let  him- 
self down  at  the  top  of  a  chimney,  appurtenant   to,  but 
outside  .of  the  store-room,  with  the  purpose  of  gaining 
admission  to  the  store-room  by  that  mode,  but   found  it 
impossible,  by  reason  of  the  construction  and  narrowness 
of  the  funnel  of  the  chimney,  to  gain  admission  in  that 
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mode,  aod  got  stuck  so  fast  tliat  he  could  not  get  through^ 
nor  be  got  through  t»  the  heorth  by  others,  but  that  the 
cliimfiey  had  to  be  taken  down  by  others  to  get  hira  out 
on  the  outside  ;  and  further^  that  before  getting  into  the 
chimney,  he  had  prized  at  the  door  with  a  pick^axe,  or 
some  other  weapon,  and  almost- (but  iidt  quite)  brokea 
through  the  door, — thaijb  all  these  facts  do  not  constitute 
burgiary ;  and  that  if  they  belibve  the  above  are,  i\)  sub- 
stance, all  the  facts  ppov«d,"they  mtsst  find  tfad  defendant 
HOt  guilty/  The  court'  refused  ^ch  one  of  these  -charges, 
and  the  defendant  excepted  to  the  refusal  of  each/' 

Geo.  D.  IIoopkr,  fcr  the  'prisoner,  .contended,  that  the 
court  «rred  in  each  of  the*  rulings  to  wfaioh  an  exception 
was  reserved,  and  partioularly  in  the  refiisal  of  the  ^d, 
6tb,  and' 8th  charges  asked  ;  and  «ted  the  following  i^u- 
thorities  ^  Mcfiall  v.  The  State,  4  Ala.  648/liex  ¥. 
Roberts,  East's  P.  O.  487 ;  Rex  v.  Hugh^,  ib.  491 ;  Rex 
V.  Rust  &  Fard,  liuse.  4  M.  184 ;  Cbitty's  Cr.  Law,  1108; 
Wharton's  Or..  Law,  61«.  • 

il-  A,  BALDWiBr,At'.orney-Gkeneral,  contra^  cited  1  Bish- 
op's Crim.  Law,  §190;  1  Hawk..  P.  C.  ch.  17,  §«,  note  2; 
1  Hale-'s  P.  C.  662,  faoto7;  Coramon wealth  v.  Stephenson, 
8  Pick.  854;  R^x  v.  Brioe,  Russ,  &  Ry.  45Q;  Rex  v.  Bailey, 
ib.  841 ;.  Rox.v.  Davis,  ib.  499. 

R,  W.  WALKEIi,  J. — There  is  no  error  in  the  record. 
A  chimoey  is  a  necessary  opening,  and  needs  protection. 
It  isap^t  of  the  dwelling-house,  and  astnuch  closed  as 
the  uftture  of#  things  will  admit  Hence,  getting  into  the 
chimney  of  a  house,  with  intent  to  steal,  is  a  Bufficient 
breaking  and  entering  to  constitute  burglary,  thouglj  the 
party  doe&  not  enter  any  of  the  rooms  of  the  house. 
1  Ilawk.  P,  n.  book  1,  ch.  17,  §6,  ajid  note;  1  Hate's 
P.  C.  552,  Rex  v.  Brice,  Russ.  k  Ry.  450;  Rex 

V.  Spriggs.  *V  Rob.  357;  1  Bishop's  Cr.  L.  §  11^0; 

1  Russell  «..  Mi .,  788;  Wharton's  Or.  Law,  §1550; 

1  Bennett  vV  •  ..  Leading  Cr.  Cases,  531. 

[2.]  The  ^th  and  ^tk   charges   asked   were    abstract. 
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There  was  no  evidence,  showing  that  the  defen<Jant  raade 
an  entry  with  an  ii>6trumeDtused  only  in  making  a  breach 
into  the  house,  or  that  he  entered  thraugh  the  rooi*  with 
his  feet,  using  them  o^ly  to  make  a  breach.  .It  is  very 
ebvious  that  the  conviction  .was  sought  andobtained  upon 
the  breaknig  aod  entering  eiSected  by  going  down  the 
chimney. 
Jadgmeut  affirmed. 


I  96      10 


McMANUS  vs.  THE  8TATE. 
•  / 

[indict V£NT  V%R   MURDER.}  , 

L  Manslaughter. — If  death  ensues  horo,  the  intentional  appliaation 
of  unlawfal  force,  though  there  may  have  been  no  specific  intentiorf 
to  kill,  and' though  the  weapon  Used  \a  not  ordinarily  calculated  to 
produce  death,  the  perpetratdr  is  guilty  of  manslau^ter  in  the 
first  degree  und^r  the  statute  of  this  Stat*,  (Code,  ^$3084-Si>,)  as 
he  would  be  guilty  of  voluntary  manelaughter  at  common  law. 
(A.  J.  Wau:er,  C.  J.,  dissenting.) 

2.  Rf'ievAnqf  of  prisoner's  subsequent  acts  ayid  drrlaraVons  as  evilenre. 
Under  an  indictment  for  murder,  it  havir<:  been  st  own  that  the 
prisoner  and  the  deceased,  while  on  a  drunken  iVoli(*,  had  ah  alter- 
eation  together,  which  resulted  in  a  fight  between  them.;  that  the 
prisoner  struck  the  deceased  with  a  brick-bat  during  the  fight, 
and  that  ,the  latter  died  from  the  effects  of  tho  blow  during  the 
following  night, — it  is  competent  for  the  State  to  prove,  **  that 
about  a  half-hour  afier  the  blow  had  been  given,  and  after  thi  fight 
was* entirely  over,* and  after  the  parties  had  left- the  place  where 
the  fight  occurred,  the  prisoner  went  to  the  place  where  the  de- 
ceased was,  with  a  pistol  in  his  hand,  and  said  he  had  come  to  kill 
the  damned  old  rascal." 

From  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Kobert  Dougherty. 

The  prisoner  in  this  case  was  indicted  in  Montgomery 
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county,  at  the  Jannary  term  of  the  circ'uit  court,  1859, 
for  the  murder  of  Stewart  Dillard,  "  bj^  strikitig  him  with 
a  brick-bat/'  .The  veii-ue  was  ehanged,  «ii  the  pri^onvr'B 
application,  *to  Lowndes  county,  where  he  was  tried  at 
the  November  term,  1859,  and  coiivict*»d.  The  *Mrrs  'of 
the  case,  as  disclosed  on  the  trials  are  tlm.s  stated  in  the 
bill  of  exceptions: 

"The proof  showed  that,  ill  JanUHry,  18o9,  in  Mont- 
gomery county,  the  prisoner  and  the  deceased,  whilr  on 
a  drunken  frolic,  had  an  altercation  together,  whuh  re- 
sulted in  a  fight  between  them  ;  that  the  prisoner,  thninjg- 
the  fight,  threw  at  the  deceased  a  piece  ot  brick,  us  larg^ 
as  one-fourth,  or  one-half  of  a  brick,  which  stnuk  the 
deeeased  on  the  side  of  the  head;  and  that  the  (ieceased 
died  during  the  night  of  the  day  on  vvhrth  sanl  ti^ht 
occurred.  Some  proof  in  the  cmise  tended  to  show,  that 
the  blow  from  said  brick-bat  protluced  roiiiUssioh  .i  .he 
brain,  which  caused  the  death  of  the  iieeeaseil ;  \  ile 
other  proof  tended  slightly  to  show,  thai  the  o-  ed 
died  from  the  eflfects  of  excessive    int.  A'h  ation.  re 

was  some  proof  tending  to  shu\v,  that  ih  ^  I'iso'nei  ck 
said  blow  with  malice,  and  under  siieu  cncumsti..  as 
would  make  the  kilfing  murder  it  (itiuu  ensue*.,  id 
there  was  also  proof  tending  to  show,  tnat  lie  stiMuK  •  id 
blow  in  the  heat  oi  passion,  and  wiinuut  malive,  «oid 
under  such  circumstances  as  would  maKC  thekiliing  man- 
slaughter if  death  ensuad  from  said  blow.  Tliere  was 
some  proof,  also,  tending  to  show  tliat  the  blow  was  struck 
in  selt-defense;  atid  other  proof  tenditig  to  8hi»w,  that 
said  blow  vVas  struck  in  a  fight  between  the  parties,  mu- 
tually and  willingly  engaged  in  on  equal  terms,  and  was 
not  struck  with  any  intention  to  kill ;  and  that  as  struck 
with  the  weapon  used  death  would  orditiarily  be  very  un- 
likely to  ensue.  The  State  offered  to  prove,  that  about 
a  half-hour  after  the  blow  had  been  given,  and  after  the 
fight  was  entirely  over,  and  atter  the  parties  had  left  the 
place  where  the  fight  occurred,  the  prisoner  went  to  the 
place  where  the  deceased  then  was,  with  a  pistol  in  his 
hand,  and  said  'that  he  had  come  to  kill  the  damned  old 
rascal,*  meaning  the  deceased.     The  prisoner   objected 
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to  the  introduction  of  thia  evidence ;  tMe  cou»t  overruled 
tiis  objectron,  and  he  excepted. 

"  The  foregoing  b'eingy  In  iubttance,  al!  the  evidence  in 
theeaee,  the  conrfc  tbi^reupon  charged  the  jpry,  acceptably 
ta  the  prisonei^,  in  ^relatiorh  t*  the  law  of  murder,  inan- 
fitaughter  in  the  first  degree,  and  self-defense.  •  The  court 
a}«o  ch€{rged  the  jury,  that  if  they  believed'from  the  evi- 
dence that  6&id  blow  caased  the^  death  •  oP  the  deceased, 
and  was  not  struck  in  self-defthse,  but  was  struck  volun- 
tarily, then' the  lowest*  grad^e  of  offense,  6f  which  the 
J>ri8oner  could  be.  fbuhd  goU^y,  was  nnuislarugbrter  in  the 
frat  degree ;  and  to  this' charge  the  prisoner,  by  his  coun- 
sel, excepted.  *  » 

"The  prisoner  asked  the  pou-rt  to  give  the  following 
written' charge:  *If*the  jary  believe  from  the  testimony 
that  the  deceased  canie  to  his  death  by  A  blow  inflicted  by 
the  prisoner^  by  the  throwing  of  $l  piece  of  brick ;  and 
that  Baid  Wow  was  aoflieted  in'the  progress  of  a  fight 
betweea  the  {tri3oner  and  the  deceased,  wilHtigly  com- 
menced and  prosfecut^d ;  ^nA  that  after  the  commence- 
ment of  the  fight,  and  during  its  progress^  b<)th  parties 
Were  on  equal  terms,  ot  e(|ual}y  armed :  and  that  the  de- 
fendant thr^w  theC  piece  df  briek  in  the  "fight,  hot  intend- 
ing to  kill ;  find'  tiiat  the  throwing  and  striyng  with 
such  a  piece  of  brick,  utider  the  circurastancefs^  and  in 
the  raod<^  and  mantier  that  the  proof  shows  the  prisoner 
did  it  in  tliis  caae,  would  not  be  likely  to  produce  death, — 
then  the  prieonfer  may  be  found  guilty  of  involuntary 
manslaughler.'  The  court  refused  to  give  this  charge, 
and  the  prisoner  excepted.'' 

Wm.  L.  YANc»y,'and  Thos.  J.  Jddok,  for  the  prisoner. 
Tq  constitute  manslaughter  in  the  first  degree,  under  our 
statute,  there  must  be  an  intention  to  kill,  either  actual 
or  implied. '  If  there  be  no  proof  of  an  actual  intent,  an 
implied  intention  may  be  inferred  from  the  use  of  a 
deadly  weapon.  But,  if  the  weapon  used  be  of  sucb  a 
character  as  to  negative  such  implied  intent,  and  there  be 
no  proof  of  an  actual  intent,  the  party  cannot  be  found 
guilty  of  a  higher  offense  than  manslaughter  in  the  second 
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degree.  The  charge  of  the  Qourt  violated  t^e  distinction 
between  the  two  degrees  of.  pjansljiughjS^rj  and  i^nor^d 
the  question'  of  intent  as  an  elenvent  of  th^  crime;  m- 
structing  the  jrfry;  iu.e;fl3^et,  that  iheyt*  i^st  fiufi  the  prij- 
oiier  guiltj  of  iha  fire^t  4^*<^9  9^  ^fiaoslaughteis  althou^ 
he  did  pot  ijQt^d.  tt>  kill  the  deceased,  although  %\f& 
weapoB  used-waa  iiot  o(rdinarily  calculated  to  .produce 
deatb»  and  although  ^  wa9;^s«d  iu  amaooer  very  unlikely 
to  produce  de^th.  Id  Oliver's  case,  (17  AJa.  $ii7,)  the 
weapon  used  was  a  gun — an  instrumeut  dejidjy  in  ite 
nature,  likely  to  prodOiie  .death,  nja^de,  indeed,,  for  the 
express  purpose  of  killing..  .  He;ipe,. the  plain  distinctioa 
between  that  case  and  this. 

M.  A. ,  BAlil>Wlifi^  4^tt©rney-Q:eu^ral,.  contra^ — TUe  true 
distinction  between,  the  first  .and  second  degrees  of  nian- 
slaughter,  n.Dder  ..tBf  •  Code,  (§§  808^86^  ia^  th^t  in  the 
first  the  act  producing  the  death  mcvst  be  volunitarily 
done,  a^d  .in  the.  other  accidental. -rOliver  v.  Th^  Sl^e, 
17  Al*^.  661;'  People  v.  Rector,  19  Wendell,  592;  Eeojple 
V.  Clark,  8  Selden,  892;  .Oonimotf wealth  v.  Biron,  4  Dallas, 
126;  Sludstill.  v.  TU  State,  7  iSeo^.U;  Beets  v.  The 
State,  1  Meigs,  106;  Annw,  The  Stat^v  H  Hnnttptv  104; 
Commonwealth  v.  Gable,  7  Serg.  ^  R.  428;  Wl^arfcou's 
Amer.  Ci^m.  Law,  (4th  ed)  §§932-33;- Archbold's  Crira. 
Law,  211,  226 ;  East's  P.  C.  232,  24 J,  255,  257,  266..  In- 
voluntary  manslaughter  is  the  killing  in  the  performance 
of  an  Gjilawhil  act>  without  intent  to  do  bodily  harm, 
Roscoe,681. 

STONE,  J. — Manslaughter,  at  the  common  law,  was 
divided  into  voluntary  and  involuntary..  Voluntary  man- 
slaughter included  al^  felonious  homicides,  less  heinoua 
than  murder,  which  resulted  directly  from  any  unlawful 
force,  aimed  at,  and  applied  to  the  party  slain.  It  was 
not  necessary  that  the  perpetrator  should  have  intended 
or  willed  the  death  of  the  party.  The  force  being  un- 
lawful, and  intentionally  directed  against  the  deceased, 
the  law  pronounced  the  consummated  act — the  man- 
slaughter— to  be  voluntary. — Com.  v.  Gable,  7   Serg.  & 
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R.  428;  People  v.  Rector,  19  Wendell,  692-8;  Wh^r. 
Am.  Or.  Law,  §  932 ;  Whar.  Aba..  Law  of  Horn.  35 ; 
Whar.  Am.  Cr.Law,  §§978,  971,  976,  9S7;  2  Bish.  Cr. 
Law,  §659;  4  Blaok.  Oom.  191;  Respublica  v.  Biron 
4  Dallas,  12&;  Jahndon'a  case,  5  Grat.  660;  State  v:  Jar- 
Tott,  1  Ired.  T6.  Involantary  manslaughter  inoladed  all 
those  honricides  wht^h  were  below  the  grade  of  murder, 
wad  w^e  ueitker  Justifiable  Dor  excusable,  and  which 
were  the* accidental  t*esnh  of-sorme  unlawful  act,  less  than 
a  felony,  not  aimed  or  directed  against  the  person  slain. 
Whar.  Aroe;r.  Or.  Law,  §  938;  Wbir.  Am.  LaW  of  ffom. 
86  ;  Whar.  Ate.  Or.  Law,  lOOS ;  4  Bla.  Com.  192  ;*  Ann 
v.-  The  State,  11  Humph.  164. 

The  framefrs  of  our  p^aal  code-have  employed  language 
somewhat  different:  Their  classification  is  as  follows: 
"§3084.  Ever^  person  convicted  of  the  crime  of  man* 
rianghter,  by  voluntarily  depriving  a  human  being  of 
life^  is  guilty  of  •  manslaughter  in  the  -  first  degree." 
^'48085.  Bv^y  person  convicted  of  manslaughter,  under 
my  other  circumstAnoes  than  those  expressed  in  the  pre- 
ceding section,  is  guilty  of  manslaughter  in  the  second 
degree." 

That  it  waa  not  the  intention  of  the  legislature  to  rer 
dace  any  of  the  «common-law  murders  to  the  crime  of 
manslaughter,  is  shown  by  sectioBs/8080  and  .3081  of  the 
Oode*  Seotion  8060  defines  murder  in  the  first  degree, 
and  section.  3061  deckres,  that  ali  other  common-law 
murders,  Botembraced 'in  section  3080,  are  murders  in 
the  secend  degree.  Itis  thus  shown,  that  all  commons 
law  murders  are  statutory  murders,  either  in  the  first  or 
seooed  degree. 

While  the  definition  of  voluntary  manslau^ter,  as 
given  abeve^  cannot  he  controverted,  it  is  contended,  that 
our  statute  ba^  introduced  a  different  rule — namely :  that 
to  come  within  the  section  whi(rh  defines  manslaughter 
in  the  first  degree,  it  is  not  enoi:^h  that  the  focce  which 
causes  the  death  be  direct  and  intention,  but  that  the 
intention  and  will  shall  go  further,  and  contemplate  the 
killing  itself;  in  other  words,  that  the  ^'voluntarily  de- 
priving a  human  being  of  life,"  mentioned  in  the  statute. 
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cannot  take  place  in  the  absence  of  a  specific  intention  in 
the  perpetrator  to  take  the  life  of  his  vidctim. 

In  looking  into  the  statutes  of  some  of  the  other  States, 
we  have  teund  ho  provision  which  is  expcessed  in  tho^ 
language  of  ours.  Neither  has  the  precise  question  pre- 
sented by  this  r^ord  ever  been  before  this  court,  in  the 
form  in  which  it  is  ber6*pres«nted.  In  the  ease  of  Odver 
V.  The  State,  (17  Ala.  587,)  this  statute  caoie  under  1%* 
yiew:  The  8d  charge  in  that  case  presented  substantVally 
the  same  question  as  the  one  we  are  iu>w  eonsideriogi 
with  the  exception  that,  in  that  case,  the  homieido  was 
committed  with  a  deadly^  weapon,  while  the  record  ia 
this  case  informs  us  that  from  the  blow,'  ^'afl stricken  with 
the -weapon  used,  death  would  ordinarily  be  i^ry  unlikely 
to  occur.'*  Considering  the  evidence  r^ted  id  tbisTecotd| 
in  tlieMight  of  frlie  verdict  of  the  jury  up6n  that  evirfence, 
we  t'^el  justifii'd  in  assumrng  that  the  ^eathwascaustul  by 
a  piece  of  bri  k — as  tnuch  as  a  fourth  er  a  half— uliicli 
was  csiat  by  the  prisoner  at  the  deceased,  and  struck  the 
latter  on  the  side  of  the'head,  causing  ooneussioi)  of  tbe 
brai?i  and  death. 

ill  Oliver's  case,  it  seems  to  have,  been  conceded,  en 
botii  sides,.  tUut  a  specific  intention  to  kill  was  a  neces- 
sary iugredi^^nt  ni  every  maoslattghter  in  the  first  degree. 
On  the  one  'hand,  it  was  contended;  that  the  employ^ 
ment  of  the  deadly  Weapon,  which  caused  the  death  i^ 
€hat  ease,  furnished  the  proof  of  a  specific  intention  to 
kill ;  while  this  proposition  was  denied  en  the  other. 
Borne  of  the  expressions  in  that^pitiion,  viewed  abstractly, 
would  incline  ue  to  the  opinion,  that  the  e^urt  rec<^uised 
a  specific  intention  to  kill,  as  necessary  to  constitute 
manslaughter  in  the  first  degree.  Other  expressions, 
however,  are  inconsistent  with  this  view,  and  l^ad  us  te 
the  concludion,  that  what  thie  court  said,  tending  to.  tiie 
opinion  last  above  noted,  must  have  been  in  r^ly  to  ob- 
jections and  points  taken  in  that  case.  This,  we  think^ 
is  shown  by.thefacit,  apparent  is  the  report  of  tliat  ease, 
that  no  distinction  seems  to  have  been  taken  between  our 
statutory  manslaughter  in  the  first  degree,  and  vsoluntary 
manslaughter  at  the  cemmon  law.    So  far  from  this  being 
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done,  there  -are  many  e3q[yresBion9  in  that  opinion,  whioh 
induce  us  to  believe  that  the  specific  intent  to  kill,  there 
impliedij  recognised,  would  h&fe  been  held  to  apply  alike 
to  voluntas  manslaughter  it  the  commob  l^w,  and  to  our 
statutory  manslaughter  in  the  first  degree. 

A  further  support  to  our  view,  stated  above,  is  found  in 
tlie  fact,,  that,  in  Oliver's  cdflse, .  there  9tte^  evidences  that 
this  court  entertaini^d  the  opinion,  that  the  pd'soner  might 
be  gu]4ty  of  a  higher  grade  of  homieide.  than  manslaugh- 
ter in  ihe  first  degree.  . 

We  do  not  think  Oliver's  ease  ought  to  be  recognized 
as  an  authority  on  the  que^on  we  are  considering,  be- 
cause in  that  odse  the  record  did*  not  raise  the  point. 

We  eonfesB  ourselves  unable  to  distin^fuish  between 
vohtniarymanelatifftUer,  and  manslstughter  by  voluntarily  de* 
priving  a  kunyan  being  of  life.  Manslaughter  is  the  unlaw- 
ful killing  of  a  human  being,  without  malicow  To  kill  is 
to  deprive  of  Kfe.  If,  then,  instead  of  voluntary  man- 
slaughter, we  substitute  its  syponym  knd  definition,  we 
have  ihe  urdawful  arid' voluntary  depriving  a  human  being  of 
Ufey  without  ^malice.  .  This  is,  ih  substance,  iind  almost  iu 
words,  what  our  tegi^lation  declares  shall  be  .manslaugh- 
ter in  the  first  degree.  . 

The  argnn^nts  drawn  from  %be  judicial  constpuctipn, 
in  other  States^  of  the  woM  v^Ufuly  as^employed  in.statu- 
tory  murder,  ean  ex^rt  ne  influence  .in  the  definition  oi 
voluntary  saanslaughter.     Willful  x^  not  the  synonym  of 
voluntary.    Xn  truth,  they  express  no  dislinct  idea  which 
is  common  to  both.    The  former  is  a  word  of  much 
greater  streogtli  than  the  latter.     Willful,  in  this  connec- 
tion, demotes  "  governed  by  the  will ;  without  yielding  to 
r^asoli;  obstinate ;  stubborn ;  perverse;  inflexible."  Vol- 
Oiitary,  in  this. connection,  means  ^' willing ;  acting  with 
willingness."    It  is  the  antithesis  of  involuntary*    Vol- 
Xknt&tj  mansl«mght^r  covers  the  whole  gi'ound  of  man- 
alaughter,  not  occupied  by  involuntary  manslaughter^ 
which  datter  includes  homicides  that  are  the  accidental 
resalt  of  some  unlawful  act,  less  than  a  felony.    It  is  a 
perversion  of  language  to  say,  that  a  force  which  is  direct 
and  nnlawful,  and  which  is    intentionally  aimed  at  a 
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particular  persoa,  ancj  cs^use^  his  death,  or  thiit  the  homi. 
cide  thus  brought  aboafr,  is  involuntary* 

Construing  the  charged  given«  and  refased  iti  this  case,- 
in  the  light  of  the  teetin^ony,'  we  think  the  coart  did  not 
err. 

[2.]  The  circuit  court  did  ilot  err  in  admitting  evidence, 
against  the  prisoner,  of  his  acts^  declarations  and  con- 
duct, when  he  returned,  a  half-hojir  after  the  blow  was 
stricken,  to  the  scene  of  the  engagement.  The  indict- 
ment w^  for  murder,  and  such  declarations  and  menacing 
actfi  tended  to  show  the  hostile  feelings  of  the  accused 
towards  the  deceased.  Armed  «8  he  Vas » with  a  deadly 
weapon,  and  thresttening  to  take  the  life  of  the  man  he 
had,  just  before,  assaulted  with  great  violene^,  this,  in 
the  abseLce  of  sufficient  provocation,  was  a  «elrcum- 
stance  for  the  jury  to  weigh,  in  determining  whether  he 
had  not  acted  with  a  formed  design  to  take  life.  It  tended 
to  repel  the  idea,  that  the  fatal*  blow  had  been  struok  in  a 
sudden  transport  of  passion — pending  the  furor  bpevis — 
which,  in  a  proper*  ease,  will  mitigate  homicide  to  man- 
slarughter. 

It  is  to  be  lamented  deeply^  that  death  by  violence  has, 
in  this  State,  grown  to  be  of  such  alarming  frequency. 
Scarcely  a  week  passes  that  does  not  add  its  victim  to  the 
long  and  frightfiil  list  of  hcirmicides.     The  fault  is  not  io 
the  law.   '  While  its  provisions  are  humane  and  just,- thej 
are  yet  sufficiently  strict,  if  duly  admini^tel'ed,  .to  punish 
crArre  and  restrain  the  lawless.     The  fault  lies  in  a  loose, 
and  Wisely  merciful  adminietration  of  the  law*    AEcquit^ 
tato,  in  prosecutions  for  homicide,  have  become  so  -fre- 
quent, that  the  criminal  law  has  lost  much  of  its  terror. 
In  this'  way,   misdirected  sympathy  for  one  mali^otor 
has,  we  fear,  nerved  and  prompted  the  wicked  to  the  de- 
struction of  many  valuable  lives.    A  ju6t  and  humane 
appreciation  of  the  rights  and  perils  of  the  acoua^d, 
should  at  all  times  pervade  the  jury-box ;  yet  our  sympa- 
thy and  solicitude  should  take  a  wider  range.     The  livee 
of  others — ^the  very  repose  and  security  of  society,   rest 
on  a  wise  system  of  penal  laws,  fhithfully,  yet  hum&iiely 
administered. 
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A  £»Ise*opinion  ha^  we  fear,  obtained  exteoeive  ere- 
denoe,.  that  notions  of  chivii,lry,  or  peraonal  prowess,  can 
lawfully  ^nter  intb  individxi^l  quarrels  and  combats. .  The 
humane  ikyetrine  of  tlte  comnion  l&w,'  which,  for  the  pro- 
t0Ctiofyti0f  bfrman  life,  requir€i4.  tbe.citi^ea  to  decline  a 
cormVotf  and  to.abatain.froni  the  shedding  of  blood,  when- 
evar.M. could  do  so,  without  endangering  his  person  in 
the  one  ^ase^  and  bis  'life  infthfi. other,  seems,  in*  a  great 
degree,  to  haira  been  lost  ^gbt  of. 

W^  have  diseoverei^  no' disinclination  to  administer  tbe 
law  in  its  plint]^,  when  the  kill^ing  was  by  stealth,  by  Jying 
in  wait,  by  .poison,  or rfor  the  sake  of  gain.  When,  Jiow- 
wwy  life  ka0  been  taken:boldly,  di:mng  %  personal  en- 
gagenaant,  or  in  resentePtei^t  <^  au  as^ult  or  ^ro9s..insult 
recently  ifWen,  it  is  diffiealt  tp  obtain,  a  faithful  adn^iuis- 
ttatiom  of  Ae  law. .  Voluntary  caanslaxight^r,  wd  even 
the  most  atrocious  mttrdep,  nu^y  be,  lUiid  frequei^tly  \fl 
committed,  whiler .  the,  ps^tties  are  engaged  in  personal 
combat. 

Much  of  the  wast^  and,  deetro/Ction  of  li^  undei:  which 

sooiety.ijs  suffering.,  gro.wv  out  of  the  pernioious  practice, 

too  prevalewt  aftnong  our  oki«enjB,  eVea  in  the  peaceful 

pursoitB.of  lif<»,  ef  .w^riQg  d<»dly  w^pons  upon  their 

persons.    So^h  <}eiadl;y  weapons  ar^read\ly  drawn,,  s^nd 

fatally  employed,  in  rea^itment  <af,injapleaand  insults  of 

the  most  trii^I;  ^bai^acter.    While  tEe  law  8ecai;e8  the 

ri^htto  all  to  employ,  deadly  weapons,  even  to  the  f«tal 

result,  in  protection  4»f  Hti^^  or  to. save  oae's  person  from 

grievoas  bodily  havqi,  as  ^b^  law  uiaderatauds  that  term, 

we  BQay  well  ask,  Why,  in. a  peaceful  catomanity,  do  citi- 

zeD8  wear  aitos,  who  have  ao  juat  grpunds  to  apprehend 

danger  ^ '  their  Jives,  or  tho^e  grievous  personal  injuries^ 

which  wiil  exeusa  ft  resart  to  dieatlly  weapons  ?    The  law 

views  as  equally  saered  the  Ufe.ol-every  citi^ea,  nomatter 

bow^  hntable  or  wprtlikss  he  may  be  j  a»d  .cannot  hold 

him  guiltless,  who  takes  veivgeaiu>e  into  )ods  own  hands, 

except  theine  be  a  well  groemdad  apprehenaian,  at  the  time, 

of  imtBinent  iangetf  to  life  or  meember,  from^  which  there 

is  nQ  other  re^ao»aM©  way  of.esoape.    A^  .insult,  or  an 

assault,  or ati  asa^dlt and  baMory,  wl^iek^lee^  n^t  endanger 
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life  or  roiember,  furnishes  no  excuse  for  taking  lite.  If 
the  provocation  be  personal  violence,  which  does  not  en- 
danger life  or  member,  and  immediately  aftetwaicds,  in^u* 
enced  ai)d  maddened  .by  Ij^e  injury,  and  without  any 
formed  design,  the  party  stHcken  slay  th^  other^atid  there 
be  no  erideace  of  previocis  malioe,  ov  intentioB-to  kill, 
then  th^  law,  out  of  respect  to  human  iirfirmity,  mitigates 
the  bffsnse  to  manslaughter,  tf,  however,  there-was  a 
previous  speeific  intent  to  kill;  and  the  assault  was  pro- 
voked or  taken  advlantage  of  .a*^  a  pretegct  for  taking  life, 
and  such  intention  b0^ca^ri«d  o«t,  this  is  n^Urder.  So,  if  a 
party  be  armed  with  a  deadly  weapon,  or  have  such 
weapon  within  his  x^B^ht  and  have  formed  the  ge«i<u«al 
purpose  t9  employ  such  Weaj^oa  upon  an  exig^i^c^^  su<fli 
as  an  .assault  and  battery  upon  him,  not«ndangeri{»g  life 
or  member,  and  do  so  employ  it,  and  tt^ereby  take  life, 
pursuant  tq  suoh  previous  design — this  is  a  species  of 
universal  mialiee,  aiMl  coQstittite;  iburder.  . 

lu  the  case  of  Rex  v.  Thomas,  (7<3.  4  P.  817,)  Baron 
Parker,  in  chaiging  .the  j^ify,  said:  •^'If  yott  fiijd  that, 
before  the  stroke  is  given;  there  is  a.  detenoinatton  to 
pnnierh  any  man  wl^o  giveSi^a  blow  with  such. an  instni- 
ment  as  the  one  w&ieh  the  prisotferi4toed,'!  [a  swOfdtMme,] — 
*<  because,  if  you  are.satisfted  that,  before  the  blow  was 
given,  the  prisoner  meant- to  give  a  wound  with  saph  an 
instrument,  it  is  impossible  to  attrilrate  the^giviBg  of  such 
a  wound  to  the  passioi^  of  anger  excited  by  ibat  blow; 
for  no  man  who  was  under  proper  feeKngs — nOne  but  a 
bad  man  of  a  wicked  and  cruel  disposition,  would  really 
determine  befot*ehand  to  *  resent  a  blow  witb  such  an 
instrument.'* — See,  also,  2  Bishop's  Criminal  Law,  seetion 
643.  .•  . 

The  law  is  so  framed  as  to  secure  personal  knmunitjy  to 
every  citizen,  and  afibfds  ample  redress  for  all  his-injnries. 
Cases  may  arise,  when,  on:  provocation  whieh»  falls  below 
self-defense,  life  is  taken,  or  attempted,  by  one  who  habit- 
ually wears  artns,  and  whea  the  proof  &ils  to  show  just 
grounds  to  apprehend  an  attack.  How  &r  these  circum- 
stances should  be  coBstdere4  in  a<i|^tiiig  the  degree  of 
the  offidosOy  it  is  ndt  proper  we  sbo«ld  here  declare.    We 
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leave  this  sal^ect  to   he  determiDed,  when  the  suhjeot 
comee  di^eedj.  before  us. 

Jodgmeot  affirmed, 

A.  J.  WaSvK^R)  C.  i,^  4ia8enting. ... 


BLACKIVtAN  v^  THE  STATE. 

[INPICTBENT  FOR  LIVlNa  IN   ADULTERY.] 

1.  MeliBfxtney  of  'tmH^ufe  to  ptate  adultery. '^Mn^^r  an  indictment 
againftt  a  mar^^ed  ittaai)  fo^Kving  in  adii)|;ery  wiik  an  unmarri^<^ 
woman,  ii  h«?mg  baen  pro?ed  Ibat  th«  defendant  frequentljr 
tjsit^,  by  ni^ht,  1]^  bouse  in  which   the  female  fired,   anU  was 

,aeen  l^ing  in  bed  wi^h  tier  in  lie^  chamberi  proof  of  the  woman';^ 
general  reputation  for  a  want  of  chastity  is  relevant  and  admissible 
fbr  fhe  prdBec<iti<m.  '    ' 

2.  Ms^  of  ebj0^n^  to  e^i&snce  admhtihle  agniMt  ^«  ^eftndafi  onfyi — 
Whan  two  lyenoiia  are  jointly  i^dleted-  and  tried*  and  evidence  is 
offered  w^ich  i«  admissible  agiunst  pi^e  of  them  only,  if  the  other 
wishes  to  avpid  its  effect  as  ^id^nce  against  him,  he  must  ask  an 
instruotion  to  the  fury  limiting  its  effect,  instead  of  moving  to 
exclude  it  altftgc^her.  '  •         •  . 

8.  €}hnv§e  t$  junry  on  to^iffkt  ^' ^id&i^  €U  edhprn^-ioitk'  n^idenee  m 
r^pnrtsd  cMe.«— tTnder  aa'  fadictmeni  oharging  a  oiai>,iMid  a  woman 
with  hvlBg  tQget)ieq^  in  a^nlteif^,  the  defeodanlv'  couBf^  read  to 
the  juify  the  reported  case  of  MoBstr  «.  Moaser,  (29  Ala.  313,)  in 
TV^hirh  the  evidence  was  held  insulBcient  to  establish  the  f^ct  of 
adultVry ;  and  asked  the  coairt  to  charge  the  jury,  "  that,  unless 
th«y  belieired  ^be  facfs  of  tbe  eate  at  bar  were  stronger  and  r^ore 
concfusive  of  guilt  .than  the  .facts  in  thai  ease;  the  defendant 
ought  to  be  aequitted,?--4^^i  that  the  charge  Was  properly  refused. 

FnoM  the  Circuit  Court  of 'Da^e. 

Tried  before  the  Hon..  John  Gill  SHoaTHR.  * , 

Th6  iDdiotmeqt /in^  tbia  case  charged,  <Hhat  Joeeph 
Blackmajiy  a  man,  and  Elizabeth  Mound,  a  woman,  did 
Jive  t«»gethiur.in  adu(terjr  or  fornication."    The  defendante 


Digitized  by 


Google 


296  ALABAMA. 


B{^kmati  v.  The  State. 


pleaded  not  guiUy,  and  wel*e  tried  together;  and  during 
the  trial  reserved  the  following  Mil  of  exceptions :  >*  The 
State  proved  divers  facts  and  circumstanoes,  ctrtiduciug 
to  establish  an  adultwQUs'  interoonrde  l>e1«reen  the '  de- 
fendants within  the  period  covered  by  the  iadictment; 
among  which  were  frequent  visits  by  said  Blackmail,  at 
night,  to  the  house  where  said  Elizabeth  Hved^  with  bar 
father,  sister  and  brother;  afso,,tbat  he  was  seen  with  her 
in  her  bed-room,  and  lying  with  her  oi)  the  same  bed  at 
night.  Said  BlackmaB,it  was  shown,  w^  a  married  man, 
and  lived  within  a  mile,  <ind  wjis  on'  terms  of  intinracy 
with  the  said  family.  The  State  then  offered  to  prove, 
that  before  the  finding  of  the  indictment  in  this  case,  and 
at  the  time  of  Blackman's  visits  to*sai<}  aonse,  the  gen- 
eral reputation  of  eaid  Elizabeth  wi^s  that  of  an  unchaste 
woman.  To  this  evidence  tha'  ^M^ndM»iA  .objeot^d, 
neither  of  thhm  having  ofiered  a&f  «vidBti«e  in^reapeet  to 
character;  birt  the  court  overruled  their  objection*,  and 
they  excepted.  In  the  course  of  the  argiiment  to  the 
jury,  the  defenilants'  counsel  rea^  the  rep(^t  of  the  case 
of  Mosser  v%  Mosser^  (29  Al^^l^,)  ineludiug  the  ofHaion 
of  the  oourt  and  ail  the  facts ;  and  •  aekod  the  court  to 
charger  the  jury,  that  the  cia^  of  Mossef  !?.  JfoMgr  was 
law  in  Aldbbama,  and  that  unless,  they 'bell^^ed  from  the 
evidence  that  the  facts  in  the  case  at  bar  were  st^i^onger 
and  more  ooo^lusive  of  goiH  ^h^  the  factii  i^  th«t  oase, 
the  defendflpntfe  ough4;  to  b^acquitttdv  '  Thi«  oharge  the 
court  refused,  to  give,  and  the  defendants  excepted." 

PuGH  k  Bullock^  for  the  p.risoners^  cited  Roscoe's  Crim. 
Ev.  98 ;  Lawsoa  &Swinnoj,v..Tho  S.tate,  20  j^la,  77, 

M.  A.  Baldwin,  Attorn^y-Gen^rfil,  e«|ftra% 

R.  W.  WALKER,  J.— Had  the  def^ifdant  Blackman 
been  alone  upon  trial,  we.see  no  reason  to  doubt  that  the 
evidence  which  was  objected  to  would  have  been  admis- 
sible. That  a  married  man  pays  frequent ^fflita,  atniglit, 
to  the  house  of  a  female,  and  is  seen  with  her  in*  her  bed- 
room, and  lying  with  her  oh  the  same  bed  at  night,  are 
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circumstances,  which,  of  themselves,  are  well  calculated 
"to  lead  the  guarded  discretion  of  a  reasonable  and' just 
man  to  the  conclusion  "  that  the  parties  Tiave  been  guilty 
of  adultery.  The  presumption  that  the  criminal  act  hUd 
befen  committed  would  bo  strengthened  by  proof  that  the 
general  reputation  of  the  female  was  that  of  a  woman 
who  was  not  disinclined  to  yield  to  the  temptations  and 
improve  the  opportunities  established^  by  silch  evidence. 
See  Astley  v.  Astley,  1  Hagg.  Eccl.  B:  719. 

[2.]  Where  two  defendants  ai'e  on  trial,  evidence  which 
is  admissible  against  either  of  them*  is  competent  *  evi- 
dence in  the  case;  and  if  the  other  defendant  desires  to 
avoid  the  effect  which  it  may  have  upon  him,  he  mufet 
ask  an  instruction  from  the  court  fot*  that  purpdse.-^Palk- 
ner  v.  Leith,  15  Ala.;  Palmer  v.  Severance,  9  Ala.  756  ; 
Gteodman  v.  Mitchell,  80  Ala.  482.  If  the  female  de- 
fendant desired  to  relieve  herself  from  the  influence  of 
the  eviderice  which  was  offered  as*  to  her  general  reputa- 
tiotJ,  she  should  have  asked  t'he  court  for  an  instruction 
limititig  its  effect. 

[8.]  There  was  no  error  in  the  refusal  of  the  charge 
asked. 

Judgment  affirmed,  ,  '        .     * 


PATTJBRSON  vs.  THE  STATE. 


f 


[iKPICTVSlIT  FOR  BETAILING.J 

.  Selling  Hqttor  drunk  on  or  about  premises, — Held,  on  the  authority  of 
Eoiterling's  <5ase,  (30  Ala.  46,)  Ddwnman's  case,  (14  Ala.  243,)  and 
BrovnC^f  case,  (31  Ala.  363,)  thAt  the  court  properiy  reftised  to  in- 
struct the  jury,  at  the  request  of  the  defendant,  **  thftidf-  tb^y  be- 
lieved from  the  evidence  that  the  liquor  was  drunk  in  the  State  of 
Tennessee/'  or,  '*  that  it  was  carried  upon  land  belonging  to  another 
person^  and  over  which  the  defendant  had  no  control,  and  drunk 
(here,— they  must  find  the  defendant  not  guilty.'' 
20 
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From  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  bill  of  exceptions  in  this  case  is  as  follows: 
^<  On  the  trial  of  this  case,  Hugh  B.  Reynolds,  a  witness 
for  the  State,  testified,  that  he  bought  a  quart  of  whiskey 
from  the  defendant,  at  the  time  mentioned  in  the  indict-^ 
meut,  in  the  county  of  Lauderdale ;  and  that  he  took  it, 
in  a  quart  cup  belonging  to  the  defendaqt,  about  fifty 
yards  from  the  grocery,  across  the  State  line  into  Tennes- 
see, and  upon  the  land  of  a  man  by  the  name  of  Adams, 
where  he  and  others  drank  it.  It  was  pcoved,  also,  that 
the  defendant  kept  a  grocery,  or  a  house  where  he  sold 
spirituous  jiquorsj  and  that  said  grocery  was  located  in 
said  county  of  Lauderdale,  Alabama,  near  the  line  of  the 
State  of  Tennessee.  Upon  this  state  of  facts,  the  de^ 
fendant  asked  the  court  to  instruct  the  jury — Ist,  that  if 
they  believed  .from  the  evidence  that  the  liquor  was  drunk 
in  the  State  of  Te^lne8^ee,  they  must  find  the  defendant 
not  guilty ;  and,  2dly,  that  if  they  believed,  from  the  evi- 
dence that  the  liquor  was  carried  upon  land  belonging  to 
another  person,  and  over  which  the  defendant  had  no 
control,  and  drunk  there,  they  must'  find  the  defendant 
not  guilty.  The  court  refused  to  give  either  of  these 
charges,  and  the  defendant  excepted  to  their  refusal." 

E.  A.  O'Neal,  for  the  defendant. 

M.  A.  Baldwin,  Attorney-General,  cmtra. 

STONE,  J.— It  is  clear  th^t,  under  section  1068  of  the 
Code,  neither  the  fact  (hat  the  liquor  was  drunk  in  the 
State  of  Tennessee,  nor  that  the  drinking  took  place  on 
lands  over  which  the  defendant  had  no  control,  would, 
as  matter  of  law,  require  the  acquittal  of  the  accuseds 
SeesEasterling  v.  The  State,  80  Ala.  46;  Downmanv« 
The  State,  14  Ala.  248 ;  Brown  v.  The  State,  81  Ala.  858. 

Judgment  of  the  circuit  coutt  affirmed. 
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Jlx  Parte  UTALL.    . 

I  •  * ' 

1.  Admi»»ihilky  of  parol  eoidenee,  ii%  a^' ef  record,  to  ideniiff  ppnfiinf 
e<rtf»0.— On  motiOh  to  strike  irom  the  trial  docket  a  case  in  which  a 
new.  tfibl  iilUl  Veeh  'granted  at  the  last  preceding  term,  the  marginal 
•Utement  of  the  parties'  ;ailtneBy  both  iti  the  dntrjr  of  tiiie  motion 
on  the  motion.  (ILo^\/^  and  in  ^^  entr^^  of  the  order  on  the 
mlnvites,  being  erroiieoa^  p^r^l  eridenoejy'admieaU)!©  to  identify 

thec^seat^dcorrectthamutek^.'    -  .    '      .         •     . 

^WLiCATioK  for  a  yruiif^dani^jia  to  tbQ  circnit  court  of 
Rke,  Hon,  Jomr  Qjll  SnoigfTBii  presiding,  tp  .compel  that 
court  to  strike  from,  tlje  trial  dock'et  a  causi  in  which 
ttefferaon  Dart)y  Knd  others  were  plaintiffs,  and  the  peti- 
tioner, James  P.  Nail,  was -defendant.     On  the  motion  in 
the  circuit  court,  as  appears  from  the  bill  of  exceptions, 
it  was  shown  that,  at  the  September  term,  1859,  a  trial 
was  had  in  the  cause,  which  resulted  in  a  verdict  for  the 
defendant ;  that  a  new  trial  was  granted,   at  the  same 
term,  on  the  plaintife*  application ;  and  that  in  the  entry 
of  the  motion  fora  new  trial  on  the  motion  docket,  and 
of  the  order  on  the  minutes  granting  the  new  trial,  the 
cause   was  ^ntitbd,  "  Je^erson  Parby,  ,€i  aL  vs.  M.  M. 
Nallj'and  J.  P.  Nail.*'     On  the  motion  to  strike  the  cause 
from  the  docket,  thp  defendant  objected  to  the  admission 
of  the  motion  docket  and  minute  entry  as  eviddnce,  be- 
t^ause  th^  entries  th^ein  relat^ed  to  another  and  a  different 
case;  but  the  conpt  overruled  bis  pbjectioire,  and  permit- 
ted the  plaiotiffii  to  prove,  by  parol  evidence,* that. 8'aid 
entries  had  reference  to  the  case  in  which  James  P.  Nail 
was  the  sole  defendant,  and  that  there  had  been  no  case  in 
court  in  which  he.aiid  M.  M.  Nail  had  been  joint  defend- 
ants.   The  defendant  Reserved  exceptions  to  these  rulings 
of  the  circnit  court,  and  he  now  makes  them  the  basis  of 
his  application  to  this  court. 
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C.  Cunningham,  for  the'motion,  cited  Lewis  v.  Lewis, 
25  Ala.  316;  Keid  v.  Brasher,  7  Porter,  448  ;  Hudson  v. 
Hudson,  20  Ala.  364. 

A.  J.  WALKER,  G.  J. — The  mandamus  in  this  ease  is 
sought  upon  the  ground,  that 'tlie  grant  of  a  new  trial,- as 
stated  in  the  entry  upon  the  minutes,  is  shown  by  the 
marginal  degfctnption  of  thd  parties  to  be  applicable  to  a 
case  •  in  which  there  was  another  defendant  besides  the 
proper  defendant  in  the  cause.  The  court  below  .bold, 
that  extrinsic  evid^i^co  was  adtiiiasiblo,  to  show  the  ap- 
plicability 'of.  th»  .order  grautit^ya  »ew  trial  to  the  case. 
In  so  ruling,  ^e 'think  the- court  Qommitvted  no  error. 
We  think  that,  from -necessity,  t^e  connection  of  the 
order  with  the  case  taay  be  shown  ;  and  that  being  sbown, 
the  error  in  the  description  of  the  case  will  stand  corrpcted- 
by  the  other  parts  of  the,  rel»ord.  —  Smith  v,  Bedu», 
9  Ala.  99  ;  Savage  &  D'arringtoh  v.  Walshe,  26  Ala.  633. 
The  decisfon  in  Smith  v.  Red!u8,  ^wpra,  ijs  precisely  in 
point.— See  Code,  §§  2403, '2404. . 

Motion  refused. 


•       Ex  Fame  CARROLL  &  ADCOCK,'  ,     . 

•  .  •  [application  irbtt  bail.1  ,  "       '    . 

.  Practice  oa  etppUoeUions  for  haU.-^When  an-  api)lication  for  bail  is 
madato  a  oircuk  judge,  and  i$  b^  hteroftised^the  party  may  have 
the  evidence  set  out  in  a  bill  of  exo^ptions,  iGpd%  {8C7S,)  and 
make  application  thereon  to  the  supreme  pourt  foy  bail;  but.  he 
cannot  make  a  second  application  to  a  circuit  jud^e,  founded  on 
cumulative  evidemoe  discovered  sin*e  his  fiist  application  ;  nor  can 
he  brmg  the  first  applioation  before  the  supreme  cmirt  for  review, 
by  making  the.  iiroceedings  then'  had  a  pflrt<if  hH  s^nd  applica- 
tion, and  reserving  a  bill  qi  exceptiona  to  4he  refusal  of  the  second 
application. 
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2,  Eight  of  laii  on  account  of  continuances. — The  right  to  bail  in  capital 
cases,  on  account  of  fcontinuiances  by  the  State,  (Code,  H  307)-72,) 
is  confinod  to  xiases  whtcli  have  been*  twifte  continued  "for  the 
testimony  f  f  absent  witnesses." 

• .      «      *  *" 

Appucatk)2^  for  Iwiil  hyt  Edward  CarcoH  and  William 
-^Ldoock,  who  yfeve  oonfi/ied  in  the  cdupty  jail  of  Bar- 
bour, under  ai|  indicttxMnt  for  the  murder  of  l^ne. William 
Drary,  which  .was  found  at  the  fall  tensa,  1857,*  oi  the 
circuit  court  of  Barbour.  The  bill! of  exceptions,  on 
which, the  application  i*  founded,  with  the  accompanying 
transcript,  shows  that  the  petitioners,  oil  tfae  14th  May, 
1860,  made  an  application  for  bail,  on  habeas  carptis^  to  the 
Hon.  John  Gill  Shorter  ;  that  on  this  application  they 
offered  in  evidence  the  written  t'estimony  which  had  been 
taken  down  on  their  preliminary  examination,  the  evi- 
dence which  had  been  adduced  on  a  simitai'  application 
for  bail  before  the  same  judge,  in  May,  1668,  "  and  addi- 
tional evidence  discovered  since  said. form.er  application, 
explanatory  of  the  evidence  then  taken,  and  contradictory 
of  3ome  of  the  material  evidence  for  the  State,-  being  cu- 
mulative of  the  evidence  for  the  prisoners  on  the  former 
hearing,'*  together  with  a  transcript  from  the  records  of 
the  qircuit  c^urt  of  Henry  county,  which  is  hereinafter 
more  particularly  notioed ;  that  the  circuit  judge  refused 
to  consider  a^y  of  thia  evidence,  except  the  transcript, 
and  held  it  insufficient  to  show  that  the  petitioners  were 
entitled  to  bail ;  and  that  the, petitioners  excepted  to  his 
ruling  ^nd  decision.  The  transcript  from  the  circuit  court 
of  Henry  shows,  that  the  trial  of  the  prisoners  was  re- 
moved to  thAt  county,  though  they  were  remanded  to  the 
CQunty  jail  of  Barbour  for  safe-keeping ;  and  that  the 
case  was  there  coatinued  by  the  State  at  four  successive 
terras, — twice  oq  account  of  defects  in  the  venire  or  its 
service,  once  for  want  of  time,  and  once  on  account  of 
the  sickness  of  the  presiding  judge. 

L.  L.  Cato,  for  the  prisoners. 

E.  C.  Bullock,  and  Jeff,  Buford,  contra, 

STONE,  J.— Section  3673  of  the  Code  declares,   that 
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"  If  application  for  bail  be  made  to  a  circuit  court,  or  cir- 
cuit judge,  or  chancellor,  aud  denied,  no  subsequent 
appUcatlQU  can  be.inade;  but' the  evidence  in  eucb  case 
may  be  set  out  on  exceptions, 'and  tbe  application  made 
thereon  to  the  supreme  court."  ThtB  necessity  forsHch  a 
rule  as  this  U  strongly  set  forth  in  the  able  opinloft  of 
Black,  J.,  in  the  ^celebrated  Passmore  WiHiatoson  cas^. 
His  language  is,  *^Can  it  be  possible,  that  the  law  and 
the  courts  are -so  edmpletety  under  the  control  of  their 
natural  enemies,  that  ^v%ty  class  of -offBiiders  against  the 
Union  .  or  the  State,  except  traitors  and  felons,  may  be 
brought  before  us  as  often  as  they  piease,  though  we  know 
beforehand)  by  their  own  admissions,  that  we  can  not  help 
but  remand  them  immediately?  If  these  questions  must 
be  answered  in  the  affirmative,  then  we  are  compelled, 
against  our  will,  and  contrary  to  our  convictions  of  duty, 
to  wage  a- constant  warfare  against  the  federal  tribunals, 
by  firing  oflf  writs  of  habeas  corpus  upon  them  all  the 
time.  The  punitive  justice  of  the  State  would  suflfer 
still  more  seriously.  The  half  of  the  Western  Peniten- 
tiary would  be  before  us  at  Philadelphia,  and  a  similar 
proportion  from  Cherry  Hill  and  Moyamensing  would 
attend  our  sittings  at  Prttsbiirgh.  ToT remand  them  would 
do  very  little  good;  for  a  new  set  of  writs  woilld  bring 
them  all  back  again.  A  sentence  to  solitary  oonfinement, 
would  be  a  sentence  that  the  convict  should  travel  for  a 
limited  term  up  and  down  the  State,  ill  cotnpany  with  the 
officers  who  might  have  him  in  charge.  By  the  same  means, 
the  inmates  of  the  lunatic  asylum  might  be  temporarily 
enlarged,  much  to  their  own  detrim'entj  and  every  soldier 
qr  seaman  in  the  service  of  the  country  could  compel 
their  commanders  to  bring  them  before  the  court  oix 
times  a  week." — 26  Penn.  State  Hep.  9. 

Under  the  section  of  the  Code  above  ♦copied,  we  hold> 
that  when  one  who  is  restrained  of  his  liberty,  has  gone 
on  habeas  corpus  before  a  circuit  court,  circuit  judge,  or 
chancellor,  and  has  had  a  trial  on  evidence,  with  a  view 
to  his  enlargement  on  bail,  and  his  application  has  been 
overruled,  he  cannot  again  claim  a  hearing  before  either 
of  these  tribunals,  on  evidence ;  but  his  only  remedy  in 
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Buch  case  is,  to  have  the  evidence  set  out  on  exceptions^ 
and  make  his  application  thereon  to  this  court. — Ex  parte 
Kobinson,  6  McL.  355;  Ex  parte  WelU,  18  How.  (U.  S.) 
507 ;  State^  ea:  rel  Malone,  Sneed,  418 ;  Matter  pf  Da 
Costa^  1  Park.  Or.  Cases,  129  ;  People  v.  Martin,  i6.'187 ; 
Matter  of  Collier,  6  Ohio  State  (M".  6.)  55 ;  Storm  v.  State, 
4  Mo.  614. 

The  petitioners  in  ti^is  cade  haid  a  hearing  on  evidence, 
l)efbre  Hon.  John^  Gill  Shorter,  before  whom  they  were 
carried  on  writ  of  habec^  corpus.  They  wore  refused  bail,. 
Aud  took  no  bill  of  exc^ptioas.  More  than  two  years. 
Afterwards^  they  again  went  before-  J^d^e  .Shorter  oa 
habeas  corptiSy  and  sought  argain  io  introdtic^  evidenoe  oa 
the  matter  of  their  right  to  bail  The  circuit  Judge  over.^ 
ruled  their  application' to  introduce  neyv  evidence^  and 
remanded,  them  to  prison.  ,  .They  e^tbepted  Iq  liis  ruling,. 
«nd  took  a  bill  of  exoeptions,  whiqh  brings  before  us,  not 
'Only  1;he  proceedings  on  the  second  trial,  but  the  evidence 
and  proceedings  on  the  first  trial  also.  We  hold,'  that 
the  bill  of  exceptions — sealed  at  the  time  it  was — does 
not  bring  before  us  the  evidence  arid  judgment  op  the  first 
trial,  for  any  other  purpose  than  to  show  that  a  trial  had 
been  had  on  evidence,  before  the  circuit  judge,  on  habeas 
corpus  to  obtain  bail.  '  We  hold,  also,  that  the  circuit 
judge  rightly  refused  to  hear  evidence  on  the  second  trial. 
Code,  §§2353,2854,3673. 

The  record  from  Henry  circuit  co,urt  does  not  show  a 
state  of  case,  which  entitled  the  petitioners  to  bail  as  a 
fnaiier  of  r^A/.— Code,  §§  3671-2. 

The  prayer  of  the  petitioners  is  refusQcJ, 
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.     DANE  vs.  MAYOR  ke.  OF  MOBILE. 

[pBOCm»INOS  FOB  "VlOCATION  OF  MUNICIPAL  ORBIKANCE.] 

1.  CoMt  ruction  qf  municipal  Qxdinanfie  requiring  public  carriages  to  he 
lighted  when  on  duty  by  night. — Unden  the  ordinance  of  the  city  of 
Mobile,  impofiing  a  fine  "on  the  owner  or  drtver"  of  a  public  car- 
riage, hack  or  cab,  for  a  failure  to  have  the  lamps  of  his  vehicle 
lighted  wh4n  on  duty  "by  Aight,  (Municipal  Laws  of  Mobile,  105, 
J  86,)  it  is  DO  defense  lo  the  ownc^r,  that  he  was  not  present,  aod 
hfvcl  no  J^nowledge  oC  the  sieged  violation  of  the  law  by  hi^  negro 
driver.     ^ . 

2.  Practice  on  trror'in  appeal  or  certiorari  cases.— ^In  appeal  and  eerti- 
orari  cases,  ^fiich,'  when  th^  amofint  hi  controversy  is  less  than 
$20,  are  tried 'by  th'B  court  without  the  intervention  of  a  jury> 
(Code,  i2B^9,)  the  judgment  of  the  circuit  court  will  not  be  re- 
versed  on  error,  unless  its  decision  on .  the  facts  is  shown  to  b» 
manifestly  wrong.,  » 

Appeal  from  tho  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapier. 

The  appellant  in  this  case  was  prosecuted,  before  the 
mayor  of  the  city  of  Mobile,  for  an  alleged  violation  of 
the  municipal  ordinance  which  requires  public  carriages 
to  be  lighted  when  on  duty  by  night;  and  was  fined  $10. 
He  removed  the  case,  by  certio'farij  to  the  circuit  court, 
where,  as  the  bill  of  exceptions  shows,  the  following 
evidence  was  adduced:  "  The  plaintiff  introduced  as  a 
witness  one  M.  D.  Cleveland,  a  police  officer  of  the  city, 
who  testified,  that  his  brother* and  another  person,  who 
were  not  policemen,  saw  the  defendant's  cab  standing  in 
the  street  in  front  ot  a  house,  with  its  lamps  not  lighted; 
that  they  took  the  cab,  horse  and  negro  driver  in  charge, 
and  drove  a  short  distance  to  his  (witness')  house;  that 
he  then  ordered  the  driver,  who  was  a  slave,  to  light  his 
lamps,  which  he  did ;  and  that  he  then  got  into  the  cab, 
drove  to  the  city  guard-house,  and  reported  the  defendant. 
The  defendant  then  introdueed  as  a  witness  on^  Busbee, 
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who  testified,  that  on  the  night  mentioned  by  said  Cleve- 
land, having  occasion  to  go  to  a  remote  part  of  the  city, 
he  employed  the  defendant's  cab ;  that  both  of  the  lamps 
of  said  cab  were  then  burning;  that  alter  riding  within 
about  one  hundred  yards  of  the  place  where  he  Was  going, 
he  ordered  the  driver  to  stop,  so  that  be  might  light  his 
cigar  by  the  lamp ;  that  while  he  was  endeavoring  to  light 
his  cigar,  both  lamps  were  blown  out  by  a  strong  wind 
then  prevailing;  that  he  then  ordered  the  negro  to  drive 
on  to  his  destination,  as  he  was  in  a  hurry ;  that  he  got 
out  of  the  cab  on  arriving  at  the  place  where  he  was  to 
stop,  and  told  the  driver  to  wait  for  him  a  few  minutes, 
until  he  transacted  some  business  with  the  gentleman 
whom  he  had  called  to  see ;  that  the  driver  was  furnished 
with  matches,  and  that  it  was  his  (witness*)  fault  alone 
that  the  lamps  were  blown  out.  The  city  oi:<linance  was 
also  read  in  evidence,  as  published  in  the  Municipal  Laws 
of  Mobile,  pages  105-6.  This  being  all  the  evidence,  the 
defendant  asked  the  court  for  judgment  in  his  favor; 
which  the  court  declined  to  grant,  and  gave  judgment 
for  the  plaintiflF,  for  $10;  and  to  this  ruling  of  the  court 
the  defendant  excepted." 

OvKAALL  &  MoTJLTOK,  for  appellant. 
Chamberlain  &  Hall,  contra. 

K  W.  WALKER,  J.— By  an  ordinance  of  the  city  of 
Mobile  it  is  provided,  that  the  lamps  of  every  carriage, 
hack,  or  cab  kept  for  hire,  "  shall  be  lighted  every  night, 
moonlight  or  dark,  at  dusk,  and  continue  solighted,  while 
in  the  streets  or  elsewhere,  on  hire  ;  under  penalty  of  not 
less  than  five,  nor  more  than  fifty  dollars,  to  be  imposed 
on  the  owner  or  driver." — Municipal  Laws  of  Mobile, 
105,  §  86.  The  effect  of  this  ordinance  is  to  make  the 
owner  of  a  cab  liable  for  the  failure  of  his  driver  to  keep 
the  lamps  lighted.  Consequently,  it  is  no  answer  to  this 
proceeding,  that  Dane  was  not  present,  and  had  no  knowl- 
edge of  the  violation  of  law  complained  of. 

[2.]  Whether  the  driver  had  violated  the  ordinance  in 
question,  was  a  question  of  fact,  to  be  tried  by  the  court. 
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without  the  intervention  of  a  jury. — Code,  §  2869.  In 
this  class  of  cases,  we  think  the  proper  practice  is,  not  to 
reverse  the  judgment,  unless  the  decision  of  the  court 
below  on  the  question  of  fact  is  manifestly  wrong.  As 
we  cannot  say  that  this  is  so  in  the  present  case,  th# 
judgment  of  the  circuit  court  is  a^rmed. 


Ex  Parte  CLEVELAND- 

[application  fob  habeas  corpus  BT  PABTr  ARRESTED  UNDER  CA.  SA.[ 

1.  Practice  in  application  for  habeas  corpui,— When  a  party  who  is 
in  custody  has  svied  out  a  habeas  corpus  befbre  a  circuit  judge, 
who  revises  to  discharge  him,  he  may  then  malce  appUoation  to 
the  supreme  court,  to  revbe  the  aption  of  the  circuit  judge ;  but 
the  facts  on  which  the  action  of  the  circuit  court  was  based  must 
be  brought  to  the  notice  of  the  supreme  court. 

2.  Writ  cf  ca.  aa, — A  writ  of  ca,  sa.  is  not  confined  in  its  operation  to 
the  county  of  the  defendant's  residence  ^  nor  is  it  necessary  that 
the  clerk  endorse  on  it  that  the  Sheriff  hold  the  defendant  to  bail 
in  double  the  sum  sworn  to  be  due. 

Application  for  habeas  corpus  by  C.  H.  Cleveland,. who 
was  arrested  by  the  sheriff  of  Mobile,  on  the  21st  May, 
1860,  under  a  cofpias  ad  satisfaciendum  issued  by  the  clerk 
of  the  circuit  court  of  Russell ;  and  who  thereupon  sued 
out  a  habeas  corpus  before  Hon,  C.  W.  Rapier,  who  re- 
fused to  discharge  him.  In  the  petitioner's  application 
to  this  court  it  is  alleged,  that  he  was  a  resident  citizen 
of  Mobile  county  at  the  time  of  his  arrest ;  but  the 
transcript,  which  is  annexed  to  the  petition,  does  not 
show,  by  bill  of  exceptions  or  otherwise,  that  that  fact 
was  proved  on  the  application  before  Judge  Rapier. 

Cbahbbrlain  &  Hall,  for  the  petitioner. 
£bk  Lanb  Possir,  contra. 
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STONE,  J. — The  petitioner  in  this  case  went  before 
Hon.  C.  W.  Rapier,  on  writ  of  habeas  corpus^  sued  out  by 
petitioner  to  obtain  his  discharge  from  arrest  under  a 
capias  ad  satisfaciendum.  Judge  Rapier  refused  to  dis- 
cbarge him,  and  remanded  him  to  the  custody  of  the 
sheriff.  Mr.  Cleveland  now  presents  his.  petition  to  this 
court,  and  asks  us  to  revise  the  action  of  Judge  Rapier. 
See  JSx  parte  Burnett,  30  Ala.  461. 

The  facts  which  wepe  made  to  appear  before  Judge 
Rapier,  are  not  brought  to  our  notice ;  and  hence  we  are 
Dot  able  to  say  on  what  facts  he  based  his  decision.  This, 
of  itself,  is  enough  to  require  us  to  withhold  the  writ. 
We  cannot  say  that  he  erred,  unless  we  know  upon  what 
facts  he  pronounced  judgment.  If  the  argument  ^be 
sound,  that  a  defendant  cannot  be  arrested  on  ca.  sa. 
issued  from  a  county  other  than  that  of  his  reMdence ; 
still,  we  do  not  know  that  it  lyas  made  to  appear  to  Judge 
Rapier  that  Mr.  Cleveland  did  not  reside  in  Russell 
cotiAty. 

We  do  not  think,  however,  that  a  writ  of  capias  ad 
satisf(Jtciendum  is  confined  in  its  operatioil,  like  a  bail  writ, 
to  the  county  of  the  def<^ndant*8  residence.  The  statute 
does  npt  restrict  it, — and  we  have  no  authority  to  inter- 
polate such  provision.  Nor  can  it  be  necessary  that  the 
clerk  shall  endorse  on  the  ea,  sa.*  **  that  the  sheriff  hold 
the  defendant  to  bail,  in  double  the  sum  svyorn  to  be  due." 
The  writ  of  ca.  sa.  shows  both  the  amount  due^  and  the 
order  to  arrest  the  defendant.— Code,  §§2175,  2422,  and 
form. 

The  writ  ef  habeas  corpus  is  refused. 
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McQTJEEN'  VS.  IVEY. 

I  86    806  . 

|,143  466  [real  action   IN  NATURX  OF  EJECTMENT.] 

1.  Adverse  posnessi^n  by  purchaser,  under  color  of  titih. — If  a  purohftser 
enters  into  the  possession  of  land  upder  a  vendor's  bond,  condi- 
tioned to  make  titles  when  the  purchase-money  is  paid,  he  cannot, 
so  long  as  the  purcjiase-money  remains  unpaid,  set  up  adverse 
possession  against  the  vendor  under  color  of  title ;  but,  after  the 
purchase-money  has  been  paid  in  compliance  with  the  terms  of 
the  contract,  such  a  bond  is  color  of  title,  and  subsequent  posses- 
ion under  it  for  a  sufficient  length  of  time  will  bar  the  legal  title. 

Appeal  from  the  Circuit  Court  of  Lowucjes. 
Tried  before  the  Hon.  Kobbro!  Dougherty.  , 

This  action  was  brought  by  William  E.  A.  McQupen,. 
against  Samuel  Ivey,  to  recover  the  possession  of  a  ceKain 
tract  of  land  described  in  the  complaint,  together  with 
damages  for  its  detention  ;  and  was  commenced  on  the 
20th  August,  1857.  The  defendant  pleaded  not  guilty, 
and  the  statute  of  limitations  of  ton  years.  Th^  evidence 
adduced  on  the  trial,  an4  the  rulings  of  the  court  thereon, 
are  thus  g^tated  in  the  bill  of  exceptions : 

'^  The  plainti]Sf  proved,  that  Abram  Adams  purchased 
the  lands  now  sued  for  from  the  United  States  in  1832, 
obtained  patents  therefor  in  1835,  sold  said  lands  to  one 
Owens  in  1833,  and  gave  him  a  bond  to  make  titles  on 
the  payment  of  one-half  of  the  purchase-money, — the 
other  half  being  paid  in  cash ;  that  said  Owens  went  into 
the  possession  of  said  lands  under  said  bond,  held  said 
lands  for  some  time,  sold  them  in  1835  to  one  J.  L.  Wil- 
liamson, and  transferred  said  bond  to  him  by  delivery ; 
that  said  Williamson  went  into  possession  of  said  lands 
under  said  bond,  and  so  remained  in  possession  until  the 
1st  January,  1844;  that  in  March,  1854,  said  Williamson 
sold  said  lands  to  the  plaintiff  in  this  suit,  and  transferred 
said  title-bond  to  him ;  that  said  Adams  made  a  deed  for 
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said  lands  to  plaintiff  in  1855,  and  took'up  said  title-bond; 
that  the  defendant  was  in  possession  of  said  lands  at  and 
before  the  commencement  of  this  suit,  and  that  the  an- 

Biial  rent  thereof  was  worth  $ . 

.  ^'  The  defendant  then  introduced  evidence,  tending  to 
show  that,  in  1840,  one  Knight  obtained  a  jiidgment 
a^inst  said  J.  L.  Williamson,  and  had  execution  issued 
thereon  ;.  .that  said  lands  were  levied  on,  under  execution 
an  said  jujigment,  in  October,  1843,  and  were  sold  byth,e 
sheriff)  on  the  1st  January,  1844  ;  that  the  defendant  be- 
came the  purchaser  at  the  sale,^nd  received  the  sheriff's 
deed  ;  that  shortly  after  his  said  purchase,  to  wit,  in  Jan- 
uary, 1844,  the  defendant  authorized  the  erection  of  a 
blacksmith's  shop  on  said  lands,  which  was  kept  up  about 
ayea^,  but  was.  then  burned  down,  and  was  not  rebailt; 
that  the  defenjdant .  paid  the  taxes  asseersed  on  said 
lands,  from  time  jto  time,  from  the  time  of  his  said 
purchase  to  the  present ;  that  he  leased  a  part  of  said 
lairds,  a  short,  time  after  his  said  purchase,  to  some 
persons  in  the  neighborhood,  to  build  a  church  on ;  that 
the  church  was  built  thereon,  and  was  occupied  by  the 
membefs,  under  said  lease,  from  that  time  to  the  com- 
mencement of  this  suit ;  that  there  was  a  race-tra^k  on 
said  lands  at  thetim^  of  the  defendant's  said  purchase; 
that  this  track  was  used  by  the  de^ndant  for  more  thiin 
ten  years  before  the  comovencement  of  thi^  suit,  and,  by 
bis  authority,  was  occasion  ally  used,  by  other  persona; 
that  the  defendant,  at  vajrioue  times  after  his  said  pur- 
chase, warned  trespassers  gff  said  land,,  and  elaimed  tbe.m 
in  good  faith'  an  li^is-own,  vmder  the  title  acquired  as  before 
stated ;  and  ,that  aaid  claim  was  open,  public,  uotorious, 
undisturbed,  and  continued  from  the  time  of  the  defend- 
ant's said  purchase  until  the  commencement  of  this  suit. 
Bat  the  evidence  sHpwed,  also,  that  said  Ada^is  had  re- 
moved to  Missiesippi  before  the  said  sheriff's  sale,  had 
resided  there  .ever  since  his  removal,  and  was  residing 
there  at  the  time  of  the  execution  of  his  said  deed  to  the 
plaintiff';  and  thev^  was  no  evidenee  showing  that,  at  or 
before  the  making  of  his  said  deed,  he  had  any  notice  of 
the  defendant's  claim  to  said  lands.      The  testimony 
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showed,  also,  that  the  balance  of  the  pnFchase-tnobey 
was  paid,  in  1886,  to  said  Adams*  brotherand  agent,  who 
was  authorized  to  receive  the  same,  but- who  never  paid 
the  same  to  said  Adams ;  but  said  title-bond  was  never 
delivered  to  said  Adams,  tintil  delivered  by  the  plaintiif 
in  this  salt,  as  above  stated. 

^^  This  being  all  the  evidence  in  the  cause,  the  coort 
charged  the  jury,  that  the  plaintiff  was  not  entitled  to 
recover,  if  they  found  the  foregoing  facts  to  be  tnie ;  to 
Which  charge  the  plaintiff  excepted,  and,  in  consequence 
of  said  charge,  took  a  nonsuit." 

The  charge  of  the  court  is  now  assigned  lis  error. 

Watts,  Judge  fc  Jacksok,  for  appellant. — 1.  Possessicru 
under  an  executory  contract  of  purchase  is  not  adverse  to 
the  owner  of  the  legal  title,  unless  there  is  an  open  asser- 
tion of  title  notoriously  made,  and  notice  thereof  brought 
home  to  the  holder  of  the  legal  title ;  and  the  statute  of 
limitations  does  not'commence  to  run  in  favor  of  the  per- 
son in  possession,  until  both  these  things  concur. -^Sellers 
&  Cook  V.  Hayes,  17  Ala.  749 ;  Seabury  v.  Stewart  k 
Easton,  22  Ala.  217 ;  Benje  v.  Creagh's  Adto'r,  21  Ala. 
151;  Knight  v.  Bell,  22  Ala.  19»;  Herbert  v.  Hanriefc, 
16  Ala.  581 ;  Harrison  v.  Pool,  18  Ala.  167. 

2.  It  is  a  universal  rule,  that  the  possesdiofi  of  a  trustee 
never  b6come8  adverse,  so  as  to  prevent  a  transfer  by  the 
cestui  que  trusty  or  to  make  the  statute  of  limitations  begin 
to  r4an,  until  he  openly  and  notoriously  asserts  title  in 
himself,  and  brings  noti'ce  of  such  assertion  home  to  the 
cestui  que  ffiw^— Kane  v.  Bloodgood,  7  Johns.  Ch.  Our 
owil  court  has  extended  this*  principle  to  qiuisi  trusts. 
Boyd  V.  Beck,  29  Ala.  704;  Herbert  v,  Hanrick,  supra; 
and  other  cases  above  cited. 

S.  If  the  defendant  had  bought  the  land  from  Knight, 
Williamson,  or  any  other  person  holding  under  a  title- 
bond  from  Adams,  his  podsessioh  could  never  have  become 
adverse  to  Adams,  until  accompanied  With  public  and  no- 
torious assertion  of  title,  and  knowledge  thereof  brought 
home  to  Adams ;  and  the  fact  that  he  purchased  at  sheriff's 
sale,  cannot  affect  the  principle.    If  Williamson  were  the 


Digitized  by 


Google 


JtJKE  TERM,  1860.  8ll 

MoQueen  r.  Ivey. 

defendant,  he  conld  not  auccesBfally  resist  a  recovery  on 
the  plaintiff's  title ;  and  Ivey,  claiming  tinder  him,  can 
occupy  no  better  position.  At  the  time  of  the  defend- 
ant's purchasCj  Williamson  had  only  an  equitable  title, 
which  conld  not  he  sold  nnd^r  execution  at  law. — ^Elmore 
V,  Harris,  18  Ala.  860.  The  defendant  was  bound  'to 
know  that  Williamson  held  under  a  bond  for  title8.-^Mc- 
DoDgald  V.  B<5rogginB,  8  Ala.  885. 

4.  The  question  of  adverse  possession  ought  to  have 
been  left  to  the  jury.— Herbert  v.  Hanrlck,  supra. 

Bainb  k  KbSmith,  with  B.  M.  WiLliamso]^,  contra. 
1.  Where  a  \;endor  of  land  gives  a  bond  for  titles,  and 
afterwards  receives- payment  of  the  purchase-money,  the 
subsequent  poi^ession  of  the  purchaser  is  adverse  to  him, 
and,  if  continued  during  the  statutory  period,  will  bar 
the  legal  title.— Ellison  v.  Cathcart,  IMcMull.  7;  Bank  v. 
Smyers,  2  Strob.  Law,  28 ;  Van  Blaroom  v.  Kip,  2  Dutch* 
(N.  T.)  861;  Ray  v.  Goodman,  1  Sneed,  686;  Brown  v. 
King,  5  Metcalf,  173 ;  Benson  v.  Stewart,  80  Miss.  67 ; 
Angell  on  Limitations,  §§  40&-6,  471 ;  Sellers  k  Cook  v. 
Hayes,  17  Ala.  T52. 

2»  The  plaintiff's  deed,  having  been  made  pending  the 
defendant's  adverse  possession;  is  champertous  and  void. 
Harvey  v.  Oartisle,  23  Ala.  686;  Abernathy  v.  Boazmhn, 
24  Ala.  189.  The  case  of  Sellers  ft  Cook  v.  Hayes,  swpraj 
is  not  law  on  thie  point.  The  court,  in  that  case,  entirely 
overiooked  the  lact  that  the  purchase-money  had  been 
paid,  and  placed  their^decisjon  on  the  ground  that  the 
psrehaaer  held  the  land  in  trust  for  the  unpaid  purchase- 
money.  Thecase  of  ^Seabury t.  Stewart  ft  Baston,  22  Ala. 
217,  asserts  the  true  doctrine. 

8.  There  can  be  no  doubt,  under  the  facts  proved,  that 
the  defendant  had  possession  of  the  land.  In  countries 
where  all*  the  land  is  enclosed^  actual  ei^cTosure  and  occu- 
pation are  necessary  to  constitute  possession;  but  in  this 
country^  the  exercise  of  visible  and  notorious  acts  of  own- 
ership is  sufficient.  T'he  faet  that  a  party  is  claiming 
under  'color  of  title,  calls  for  the  application  of  a  moro 
liberal  kifereiiee  in  iavor  of  hispossession.-^pear  v  Ralph, 
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14  Vermont,  404  ;  Ewing  v.  Burnett,  11  Peters,  68  ;  Dra- 
per V.  Shoot,  25  Missouri,  208, 

R.  W.  WALKER,  J.— Where  a  party  enters  into  the 
possession  of  laud  under  a  vendor's  bbqd,  conditioned  to 
make  titles  when  the  purchase-money  is  paid,  his  posses- 
sion, so  long  as  the  purchase-money  remains  unpaid^  is 
held  to  be  in  subordination  to  the  title  of  the  vendor ; 
and  in  an  action  by  the  latter  for  the  recovery  of  the  land, 
the  vendee  cannot  claim  the  protection  of  the  statute  of 
limitations,  on  the  ground  of  adverse  possession  under 
color  .of  title.  The  very  instrument  under  which  the 
party  enters  and  holds,  shows  tkpon  its  face  that  he  cannot 
claim  the  laud  as  his  until  he  has  paid  the  purchase- 
money. — Seabury  v.  Stewart  &  Easton,  22  Ala.  207;  Bank 
V.  Smyers,  2  Strob.  Law,  28.;  Benson  v.  Stewart,  SOMiss^ 
57 ;  Paxson  v.  Bailey,  17  Geo.  600 ;  Jackson  v.  Oamp^ 
1  Cowen,  605 ;  Secrest  v.  McKennan,  6  Rich.  Bq.  72 : 
Woods  V.  Dille,  11  Ohio,  458;  Stamper  v,  Griffin,  20  Geo. 
821. 

But,  when  the  vendee  has-  complied  with  the  terms 
of  the  contract  on  his  part,  by  paying  the  purchase- 
money,  such  a  bond  is  color  of  title*;  and  if  he  there- 
after remain .  in  possessions  claiming  the  land  as  his 
own^  for  the  period  prescribed  by  the  statute  of  limita- 
tions, the  legal  title  will  be  barred. — Jaekson  v.  Foster, 
12  Johns.  490 ;  La  Frombois  v.  Jackson,  8  Cowen,  697 ; 
Briggs  V.  ProBser,  14  Wend.  227 ;  Fosgate  v.  Herkimer 
Co.,  12  Barb.  352;  Bank  v.  Smyers,  2  Strob.  Law,  28 ; 
Ellison  V.  Cathcart,  1  McM ull.  7 ;  Brown  v.  King,  6  Mete. 
178 ;  Barton  v,  Morris,  15  Ohio,  408 ;  Drew  v.  TowJe, 
10  Foster,  531 ;  Stamper  v.  Griffin,  12  Geo.  468 ;  Benson 
V,  Stewart,  SO  Miss.  68  ;  Lander  v.  Ronnsaville,  12  Texas, 
195;  Angell  on  Lim.  §§405-6. 

Sellers  &  Cook  r.  Hayes,  17  Ala.  749,  is  not  in  conflict 
with  the  doctrine  last  stated.  In  that  case,  the  court  did 
hold,  that  thQ  possession  of  the  vendee,  under  a  bond  for 
titles,  will  not  prevent  the  lien  of  a  judgment,  rendered 
against  the  vendor  during  the  continuance,  of  such  pos*. 
session,  from  attaching  to  the  laud ;  and  this  was  so  held, 
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al&ough  it  was-shoWa  tkat  the  vobd)^  it}  th^t  ome  had 
paid  the  purcbaQe-mouey  at-  the  -time  of  the  ^urehase. 
Whether  this  fad  wi^  alloweil  ite.4ue  wei|^t,  we  do  ^ot 
now  inqoive*  On  ekMitfmitgf  the  c^me^'of  <tfae  eo^Hrt,  it 
will  be  se^m-that  it  is  ]^laioed  upon  an  assamed  difitioc- 
tion,  between  aq  adverse  i>QMeB49PL  .th^#  i^iU  give .  title 
under  the  statute-  of  Umita^oiie^^  aod.  each  adverse  poa- 
eeseioa  m  ^iU  4u|i^b(^  tb^  te.o^t  to  ael  uptUl^  In  himself 
or  fkaother,  pr  ^rotild  pfevept,  hiba  who  k^d.  the  tUl^  from 
traDsli^rHDg  it;  ^nd  it  is  et|f):e«B]y.  said,  thi^t  if  no  •Auit 
had  been  bfo\2ght  ^aiasjtf'th^  vendee^  or  tlv>9e,.  claiming 
u^der  him,  until  twenty^yearar  from  the  tUno  ^e  tqokpoe- 
seesion,  the  staiube  of  limitations  would  h^ve  ptx^^ected 
hiJB  from  a  ceeerery.-r-Se'e  pa^  T52*  Thia  case  is,  there- 
fore, not  an  a^tlyority.  against  the  rule  we  ha^elaid  down 
abof e*.  '  ^^  ^  ^  ^ •  • ' "^  '  :  *  '•  * ; 
*  It  tesuHa;  tii4t  tkerv  w^  ^  ^^^'^'O*'  nithv'charge  of  the 
C9itrt/'  •*''*-  ,:  .'  X  '  .. 
Judgtt^t  afjBirated*    *    v    '       ' 


L  4aMont3f  of  corportiUoH  tc l&nd "moniy.-rfh^  6%»H6r'  of  the  grand 
iod^  of  free^saikms  of  iKia6f«na  (Toaltiiinli  tegMt,  Md^  conftrs 

.  oa<tuud  corp'oratioh  n»  power  tb  l)wd  ttMnie^  ' 

2,  Wh^  tteUon,  Ue^Jjog^  V^np^  had^ndfti^wfiii'^ll  a  oorpovatida  Ifinds 
mof  ey,  without  authority  under  its  oh,arter;i  ^^d  takes  a  pdromis- 
8ory  note  to  secnre  the  repayment,  it  cannot  recovoit  un4er  the 
common  money  ooonts,    '  ' 

AupbAl  ftom  the  Oirctiit'Ootirt  of  pallae. 
I'rfod  Irtifbrerthe  Hlon.  Wif^  Cpot:. 

^Bficraefion  was  brbught  by -th^  ^'Mdst  WorsWpflil 
Gk^'ndl^^dge  of  Ancient  Ifi^e-tnaeons  of  Alabama,  and 
21 


1  38  .^313 
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ita  Maaomc  Jurikljbtieii/'  againet  Williaih  Waddill,  Jr., 
Abuer  Jones,  .Qeorge  P.  Blevins^  John  M.  Strongs  and 
Wasley  Platt«&biirg;  and  waa  fonn^d  on  the  defendants' 
promissory  n^e,  of  wbioh  tbe  ibUowingis  a  coffy: 

•    '  •     •  "^SeUita,  Marbh'Sth,  l'85i. 

"  f  2,758*  75.  "  Twelre  months  after  date,  we  promise  to 
pay  to  the  Meat  WoTshij^ful  Grand  Lodg^  of  Ancient 
Free-masons  of  Alabama  and  its  MasonTc  Jurisdiction 
the  sum  of  two  thousand  seven  hundred*  and  'fifty -three 
75-100  dollars,  fof  money  loaned  to  ns  by  ijie-  trustees  6f 
said  .grftnd  lodge,  in  thitt  behalf  duly  appointed ;  and 
upon  which  we  bind  ourselves  to  pay  interest,  at  the  rate 
of  seven  per  eept.  per  annum  from  date." 

•    (Signed  "by  ea<jh  of  tbe  defendants.) 

The  aetioA  was  commenced  op  the  10th  Septen^er^ 
1^6.  The  oemplf^in't  cop^ined  a.a<^unt  on.  the  note,  and 
the  common  count  fpr  ixiooej  loaned.  The  defeadauto 
pleaded  the  getiera^  isme, .  ^'  in  sbort  by  coirsent,  with 
leave  to  give  in  evidence  any  special  matter  of  defense." 
On  the  trial,  as  th^  bill  of  exceptieos  shows,  the  plaintiff 
read  in  evidence  the  not^  qn  which  the  snit  was  founded, 
and  its  own  act  of  incorporation,  as  found  in*  Toulmin's 
Digest,  (pages  582-8,)  which  is  in  the  following  words : 

"  J[n  Aol  i0  iiUiOTporiUe  ike  Most  Worshipful  Grand  Lodge 
of  Ancieni  Free-^masons  of  AlabamOf^avd  its  Masonic  J^r^^- 
diciion.    Passed,  June  16,  1821, 

"  Sbqtxon  1.  Be  it  enackdiy,  the  senate  and  house  of  repre- 
^mtaiioes,  qf  th^  Stale  6f  AlahgMui^  ia  fmeroL  osaenM^  con- 
vened^ That  Majofr^^e^^TAl  Thomas  W.*  Farrar,  grand 
maatfcr,  aod  others,  the  ofllcefs  and  members  of  the  most 
worshipful  grand  lodge  of  ancient  free-masons  of  Ala- 
bama and  the  subordinate  lodges  under  its  jurisdKstion^ 
and  the  several  persons  who  now  are,  or  sh^l  hereafter 
be,  members  |-espeetive}y  of  said,  grand  lodg«  or  .th«  sub- 
ordinate lodges  under  ita  jurisdiction,  shall  he,  and  thej 
are  hereby  declared  to  be,  a  body  politic  and  corporate, 
in  name  and  in  deed,  by  the  name  and  style  of  tbe  Most 
Wm^shipful  Grand  Lodge  af^MitvU  Fret^masonsff  AlajbamsL^ 
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nnd  Us  Mhsvnie  'JUristliction ^Sixyd,  by  the  same  ng-me, 
ghall  hare'SUccesBion  p^rpettral  of  officferR'and  tnembers, 
and  a  eo^mon  seal,  Xf!tli  power  to  change,  alter,  and 
make  new  the  bam^^,  aa  often  as  tke  said  corporation  shall 
judge  expedient. 

'  **8KCTfi)ir2*  And  be  it  further  mdckd,  That  the  ^id  so- 
ciety, wi*'the  To4geB  uhderit^  jurisdiction,  sfeall  be  ftble 
and  capable  in  law  to  purchase,  hare,,bold;  receive,  enjoy, 
possess^  and  rtetiitnr^  td  itdelf  (jr  Any  lodge' under  its  juris- 
diotion,  otku^  of  them.  In*  perpetuity,  br  for  any  temvof 
Jears,  ai^y  lat>d8,.teiAferaenis,  or:heredittiments',  of  what 
kind  or  Affture  soever,  not  exceedlbg'tHe  \^alue  of  ^twenty 
tfacfiisdnd  dollars^  and  to  sell,  AHen,  exchange,  or  demise 
or  lease  the  ^rhe,  or  any  part  thereof,  as 'the  said  coi^kv 
ration  shall  fhhik  pfoper*'  wA  fey  the  saJne  naiRife  td  iBue 
and  he  «u^,  to  plead  dnd  be  fmji^leaded,  iins^er  arid  be 
answered  hMo,  ift  any 'court  of  law  or  equity  in  this 
State;  and  to  mkke  stiCb  rules,-  ordejrs  and.  by-i»ws,  not 
repugnatjt  tof  the  lav^s  oy-.thi«  State,  a®-  may  be  necessary 
for  the  ord^r,  rule,  good  government,  at^d  management 
thereof;  •  ku^'it  shffll  and  may  be  lawful  ft>r-  the  eaid  soci- 
ety t6  l^onstitute  eobopdln^td  lodges,  flnd*to4o  all-  other 
things  cdncerriing  the  ^veriimeptt,  the-  estates,  moneys 
and  reveifiiefir  6f 'said  graddl^d^e  and  lubordinafee lodges. 

**  SECTION  &.  And-^be' it  further  enao^^  That  it  shall  and 
mtry  be  lawful  for  thesaid  eorporatiou  to1»fcfe  and  ^boW  for- 
ever any  charitably  donatic^n,  an  (?)  devises^and  bequests 
of  UtidB,  not  exeeedii>g  teYi  thousand  ddllars;  and  to  ap- 
propriate the  same  fbr  th«benefit  of  said  corporatioa,  in 
atidi  iiKii!in€f^  ae  may  bie  determine  by  the  same.  .   . 

"  SacmoH  4.  And-be4tjh/^iih)ere7mcted,  That  the  jutid  cor- 
poration 4ihaH  be^  capable  in  hi^  tohave^  held  a^d  receive, 
possess  and  enjoy,,  all  such  estates,  real  and  pereoQa), 
moneys,  goode,  chattels  and*  efiectSy- which  may  be' de- 
vised en*  bequeathed  thereto,  by  whatever  name  sach  gift, 
fleviito  or  bequecrt  may  be  ma«ke»  and  16  receive,  ibubscrip- 
ttofks  anji  olh^  eontabatioas:    * 

^'SscTioN^.  And  be  it  further  enacted,  That  this  act  shall 
be  deemed  and  taken  as  a  public  act,  and  notice  thereof 
ihall  be  takev  in  all  the  ewirts  of  jastioe  and  elsewhere 
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in  this  State,  and  ftball  be  givaii  in.  evidence,  on  any  trial 
of  any  issue  or  ciwiee,  without  apocial  ple^dii^,, 

^^Sbction  6.  And, be  il  further  miact(d^  .That  t^isaet  sball 
take  effiact;  from  and  aitar  the  passage, thereof/'. . 

The  ti^^Kidapts  ih^n  read  in  ^yi<tonee  certain  ^^tracts 
fr^rxi  the  publisbed  prilMi^edin^s  of.  tho  p]>intitt  at  ita^^n- 
niial  cpfaraanic;aftions,  fibowing  i'ts  aetipn  .witjb  iiegard  to 
the  ]oan  of  its  funds,  the  prefier^nce  f^iie  givjBp  to  ineti- 
tuiiens  of  loarpiag  under  masonic  iufiiiep<^,  thiS  fojm  of 
security  to  be  takw  from  bocrowera^  .tc;  .and  tendiwiJ  to 
show  that  thetnoneyj.for  which  the  ^ote  b^re  ia  auit  was 
given,  was  loaned  by  tUeplaiutift  to, the  .CwJr^  ^a^mrc 
Imiiiute^  ^  Selma.  ,^^Tbis  being  all  the  evidence,  the 
court  charged  the  Jury,  fd  i\i»  request,  of  the  defendants, 
that  if  they  believed  tl^e  e^ideogei  tbey  myst  indfpr  the 
deiendania;  to  which  charge  the  p]|aiatiff  eju^ef^ud,  %nd 
was  thareby  compellad  to  take  ^  nc^snit.'! '. 

^TIm  charge  of  the  court  ie  b^re  atai^pned  as  ejrrorT 

Wm/M.   BiTftD,   for  appelUn;t.  7- i..  Tbe  apppaUant's 
oharter  shows  on  its  face  tbat  it  was  inoorpofjated  ^r 
charitable  purposes ;  aod  the  e¥idieQ^  mtroduoed  ^  the 
def«adaD4a  in  the  court  below  leads  to  esiablisli  tb^  samo 
thing:-nl8^  B-  Monroe,  41;  6  0hio,  •$»;  9  Zahiu.&iO; 
aDTCr,(N.Y.)  648^17  Geo.  (Mies.)  674 ;  5 -Wis.  U». 
The  express  grant  of  pover  to  dispose*  of  its  moneys,  con- 
tained in  the  2d- section  of  4be  vippellaut's  ohacier,  ijnp^es 
a  grant  erf  the  right  to  loan  monay  •fiir  'the  .p-aTBO^  ooo- 
templated  by  its  charter,  andthe  incidantal  power  to  take 
tfee  customary  jMicnrities  for  its  repaynwnt.    Kon6x>f  the 
cases  oited  for  the' appellees  is  in^OBsietentwiiii  thiapco- 
position.  •  *     • 

2.  If  the  note  was  void^  (b#  plaintiff .  was\Beva|rlhele88 
entitled  torecover  nndar  thecoaiiaoa«#aiit.— WaddiUL  v. 
Ala.  k  Tenn.  Rivers  Railroad  €o.,  S&  Altk^SSS ;.  Sitahoodk 
V.  Lukens,  8  Porter,  83»:  Upobnrofe  t.  iKT^vwertliy, 
15Alajt05.        • 

Geo.  W,  Gatu,  with  Alu.  WhIXs,  cmUrok^l.  The 
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power  td  lend  mon^y  i%  a*  bailking  privilege,  Whiob  cftii- 
not  be  c^'eTCised  by  »  cofpmTitioii  without  sin  express  grant 
16  Ite  chafrter.-^N'.  Y.  Fk^  Ins.-Oo,  y.  Ely,  5  Conn.  660; 
People  T.  XTticB  Infe.  Co.,  15  Jofeiis.  890.  LoftQing  money 
waft  not  «ne  df  the  objects*  for  which  tfce  pkiiiitiff  was  in- 
wrporatcd.— 2  0raiicb,.127^,  4Eto:  La#&Kqv426.;  ^1  Ala. 
82 ;  19  Johns.  6 ;  Beatty  ▼.  Kn6Wl^,;4  Petere,  171, 

2.  The  eoirtract  ft)r  th^  loan  of  the  money  being  void, 
m>  i-ecoviQfy  •  (fduld   b«  h<ul   under  thd' common  cptints. 
8  Viendetlisn ;  §  Porter,  2f  9 ';  4  Ate.  $61 ;  1  Tirm,  299. 
.  '       •.         /  ■•    -    . 

A.  J<  WALKER,  0:  J.--^The  defcndauta  and  George 
P.  Bievirt%,  a*  to  whom  tbo  stict  abated  inr  coaeeqiveiiee  of 
W«  dditb,  exectrted  their-p!io^tJi80i*y  »ote  for  the  consid- 
eration of  irton«y  loaned  by  the  ^plaiirtiff  The  recovery 
of  the  money  wild  resisted,  npon  the  ground  that  .the 
plafntiff 'bad  i^r^  autherity  to' make  a  loaa  of -money;  and 
Hie  eonHf  below,  by  Itsr.eburg^,  «cietattted  the  defense.  W« 
are  cendferained  by  6\Jit  oontidbfcoi  of  tbe'jaW  t6  approve 
the  dhArge.  *    •       •     • .-       .     • 

The  {iutliOrHy  of  co^rp^rartofw  is  limited  by  their 'char- 
tered poWers^  and  the  netSesdary  and  piypier  means  of  exe- 
Anting  Ihoee  powers. -^Gity -Gdniieil- of  Mo wtgomepy  v. 
M:  &  W.  P.  R.Oo*,  ai  Ala.  76v  Jfey/arfeBuriioU,  30  Ala* 
461 ;  M.  Ic  A.  v.^  Al'toire,  14  Ala.  4«0$  Smitfarv.  Ala.  L. 
I.  b  T/Ocm  4  Ala.  '^58%  State  ^.  M.  bA.  of  Mobile,  5  P. 
279,  gOO;  StDTte  r.^Btebbins,  1  St.  29&;«  Strans^v.  E.  Ins; 
Cou,. 6  pbio,  '49; .  A.  -&  A.  o»  Oor,-270j42ift.  The  seeond 
gectioii  of  the 'plaintrff's  charter  oonlers.autjbofity  to  take 
aiad  hold  realesiatCj  of  value  not  exceeding  twenty  tfaon- 
saud  dollars,  and  to  -aell,  ieaae  or  exchange  the  same,  to 
sue  aad  ^be  sued  ia  tbe  ooi^tete  tiacne,  to  make  rules-  for 
the  goveiinment^of  tb6'  iilstitatioo,  to  .ooBStitute  subordi- 
nate lo%08^  <'8nd  te  do  all  otheithiaga  concerning  the 
govern  meat,  the  estates,  moo^»  and  •  revenues  of  6aid 
grand  lod^e  and  aubotdinate  lodges."  The  third'aection 
confers  authority  to  take  and  hdid  any  ^aritable  donation, 
or  devisee  and  bequests  of  kmds,  noil  CKceiediog  ten  thou- 
sand dollars,  atid  tp  appropriate  the  saooe  for  the  benefit 
of  the  corpojatioa,  in  suah  manner  as  might  be  determin  ed 
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by  the  fiame.  The  fourth  sectioD  beatow»  a  o^pucitj  to 
have,  hold  aiid  recieiye,  pofi&eB6ai>d  enjoy^  iiU  UQh  estates, 
real  and  peirsoQu.!,  moneys,  good»y*  c];iiittetl»  Aod  aS^Ui, 
which  may  vbo  devised  or  bequeathed  thefeto»  and  to  re^ 
cejve  aubBoriptioHS  and  ^putributiotes.  The  for^gfuug  U 
an  epitome  of  the  gtants  of  powep,  so  fef  a*  it  is  neceaaary 
to  consider  them  iQ  this  eadeu'   ;. 

Only  tw6  of  tha  grants,  qf  potv^er  hav^  any  relatv>]^  to 
money*  One  of  those  grants  '}»  made  iu  the  s^aoil  se^** 
tion,  and  confers  power  ^Ho  do  all  other  tkiu^B,cDDcern» 
ing"  the  moneys  and  revenues  of  the  corporation.  The 
other  of  those  grants,  fouad  in  the  foartl^s^ctioA,  •» pow- 
ers the  eorpofacioxi  to  ^^'bave^  hol^  and  tee^iTe,  possess 
and  enjoy  **  all  moueyi^  wbich  may  be  bequ^d^ed  to  i%4 
The  former  of  thiose  grants  should  not  h^  understqibd  to 
authorize  the  corporiUiion  to  do  anything  that  ii  might 
will  witli  i1»  funds.  If  so  uiid«rstood,  a  vfi^gu^  geaert^Hty 
would  beoome  thB  wariaat  of,  aathority. to. invest  iu  any 
business  or  enterprise  koow^  to  trade  or  commeree ;  and 
a  corporatio\),  designed  to  be  one  of  few  and  hiiLi)^ 
'  powers^  mighl;  eogaget  in  the  mo«(t  extensive  and  varied 
operations*  Grants  of  power  tiXiCorpoi'atiQus.  unlike^  th^ 
grants  of  individuals,  are  tp  b^  strictly  constn^ed,' in  favor 
of  the  gQvernmeot^  and  against  tl^e-  gmntee.  Ciirpoi^ 
tions  can  claim  nothing  that  h  not  ekarly  given.  A^nbi- 
guities  operate  against' tbeu).  ^^  In.  the  cunstr^ctioa  of 
every  charter,. to  be  iu  doubt  i^  to  be  resolved;  aild  every 
resolutioq  which  £lprings  from  dovU)t  is  agaiorst  tj^  corpo- 
ration.*'— Perin.  Bm  R.  Oo.  v.  Oanal  Oomm'ra,  21  Peinn,  9; 
Richmond  H.  K.  Co.  v.  Louisa  K.  R.  Co.^.l^  Qowa«d,  81; 
bedgwick  on  Stat  k  jCom  Law,  838^2; 

The  clause  granting  the  powar  to  do  all.otker  things  cob- 
ceming  the  money  and  revenaos  being  vague  and  ambigu- 
ous, we  must  notetri've  tbgive  it  the  langeet  operation,  b.ut 
rather  to  limit  it  until  th^re- shall  be  uo  doubt^  l^t  it  may 
have  a  largei*  scope  than  was  int^Hided  by  the  legiBlature. 
It  mast  be  restricted  by  the  purposes  and  other  powers  of 
the  oorporatioo.— iCity  Oouocil  of  Montgomery  v.  We- 
tumpka  Plank  R.  Co.ySUpm;  Beatty  v;  Knowles,  4  Pet, 
171.    It  must  be  r^[iard#d'  m  only  conferring  an  ample 
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discretion  ofrer  the  revenue  of  the  corporation,  in  carrying 
ont  the  specified  powens  conferred  upon  it,  and  in  accom- 
plishing the  purposes  of  its  creation.  We  take  a  like 
view  of  the  power  to  poMeesandeDJoy  moBey  bequeathed 
to  the  corporation.  The  monkey  must  be  enjoyed  by  the 
eHftplDyntent  of  }t  in  exerei«ing  the  specified  povrers,  and 
in  executing  the  purposes  of  the  corporation. 

There  is  no  specified  power  granted  to  thts  corporation, 
in  the  exerglse  of  which  the  loanijjg  of  money  becomes 
ai;i  appropriate  or  treiiesdat^  meabs.  Nor  is  tberiB  any 
purpose^t^be  acbomplidhed  by  tbe«^fporaAiofi,  $»  indica- 
ted in  the  oharter,  which  I'fequires  a  resort  to  the  loaning 
of  money.  There  is  some  evidence  afibrded  by  the  third 
section,  that  the  purpose  of  the-  epoiely  is  charity ;  but 
the  loailing  of  monay  is  by  no  meaus  a  necessary  means 
of  accQmpllsliitig  chaHtabte  purposes. 

Contracts  of  corporations,  which  lhey.*haye*no4)Ower 
to  mi^ke;  are  void,  and  courts  of  juetTce  wtlF  not'  enforce 
them.  So,  also,  promissory  notes,  and  o.ther  instruments, 
given  to  secure  the.performatlx;!^  of  the  cofitraet,  are  void. 
Ko  actjon  to  enforce  the  contraetf,  whatever  forna  the 
pleader's  skill  may  give  it,  can  be  maintaiped.-^S  Wend. 
682 ;  f  Wend.  $4 ;  ^5  Wend.  648.;  5  Barb.  20.  It  is  true, 
that  money  loaned  may  be  rcjcoveredunder  a  common 
money  count.  But  th^n  a  recovery  under  a  common 
count,  in  this  case,  would  be  an  enforceiaenl;  of  a  void 
contract,  as  efiectually  as  if  it  had  be^i^  uuder  a  special 
count,  setting  forth  the  contract. 

The  dqcision'in  Wa,ddiir v.  Ala.  k  Tenn.  Rivers  R.  R. 
Co.,  (35  Ala.  328,)  has  no  pertinency  to  this  case.  In  that 
case^  the  money  was  loaned  without  the  authority  of  the 
corporation.  Here,  such  is  not  shown  to  have  been  the 
case.  The  corporation,  transcending  its  powers,  made 
the  loan. 

Judgment  affirmed. 


Digitized  by 


Google 


320  ALABAMA. 


Withers  v,  Coyles, 


•  WITHEE8  m  C0YLE8.. 

[aGTIOX  Br  llASTtt>'   AQAINS¥  UtJSICliAI.  JTAOfSTRAIS,  FOB  FAl£B  pCPB»- 
O^MKfirr  OF  jSLATJE,,] 

1.  Power  ftf  munieipul  nuigi^iirate,  under,  ordinance,  tc  imprison  slave  in 
default  of  hmd  fbr  ^d  behavior.— J] Mer  the  l^th  seJction  of  the 

■  ftct  of  1844f  *' to' consolidate  the  several -acts  of  incorpomtion  of 
tkeoky^of  Mohile,  ««td  tq. alter  ai^  arn^Hd  the  samt/'  .(Sessiioo 
Acta  1843-4,  p.  180,}  and  thocvdinance  "for  the  punishment  of 
vagrants  and  disor(}erly  persons/'  (Digest  of  Oity  Charters  and 
Laws  of  Mobile,  145,)  the  mayor  has  no  authority  or  jurisdiction 
to  require  a  slave  to  give' a  bond  for  his  good  behavior,  or  to  c6m- 
mit  him  to  jail  in  default  of  the  execution  of' such  bopa. 

2.  When  civil  action  Ue^  against  'tnagUtrate.-^lf  a  mtinifiipai  magie^ 
irate -erroneously  determines,  on  the  evideoce  ad4uced  befpre  him 
in  a  particular  i^ase,  that  a  slave  is  a  fre^  person  ^oj"  color,  and 
therefore  inflicts  on  him^  the  punishment  ordained  exclusively  fbr 
free  persons  bP  color,  he  is  not  liabi^  to«  civil  actipc^  aX  the  suit 
of  the'  slave's  xtMbster-;  eecuSt  iiy  after  6orrectly  det^pnining  th« 
ita^ts  of  the  elave,  he  infti<;ta  on  him  the  punishment  provided 

.  exclusively  for  free  peisons  of  colof . 

Appeal  fpom  the  Clrcnit  Court  of  Mobile. 
Tried  before  tber  IIon»  CL  W.  JUpieb. 

The  complaint  in  this  oaaye  was  ip .  tbeA^.v^orjls.: 

"  James  CoyleB 

vs. 

Jones  M,  Withet^s^ 

aad  Heijry  Maury.  ^ 


The  plaintiff  claims  of  the  de- 
fendants live  hundred  dollars  dam- 
ages, for  the  wrongful  taking  and 
keeping  of  a  slave  belonging  to 
plaintiff,  named  Battiste,  for  a  long  space*  pf  time.  Also, 
a  like  ^nm,  fpr  unlawfuljy  imprisoning  and  keeping  ^aid 
slare,  the  property  of  plaintiff,  knowing  him  to  be  the 
property  of  plaintiftl  Also,  a  lik-e  sura,  for  wrongfully 
causing  said  slave  to  be  imprisoned  and  kept  from  plain- 
tiff. Also,  because,  plaintiff  being  the  owner  of  said 
slave,  and  having  hired*him  to  one  F.  Hurtel,  upon  the 
terms  and  condition  thdt  said  Hurtel  should  pay  for  i^e 
hire  of  said  slave  a  large  sum  of  mdney,  to- wit,  at  the 
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rate  of  twenty  dollars  per  month  dnring  the  time  he 
shoald  be  ii^  saidHurters  employment,' and  that  plaintifi 
should  reqeive.  nothing  for,^  and  sholild  be  himself  the 
lo^er  of  all  the  tim^  during  which  said  €lave  should,  by 
sijeko^s  or  any  other  cause  of  absence,  bQ  out  of  said 
Bnrters  employment;  they,  the  s^id  defendants,  caused 
said  slave  to  be  unlawfully  imprisoned,  and  ke.pt  in  close 
confinement,  and- out, of  the  eipploym^nt  of  s^id  Hurtel 
and  plaintiff,  for  a  loTig"  space  of  time,  to-wit,  the  space 
of  foui;  months.  To  ipJamtiff '3  dan^ge  two  hundred 
dollars." 

The  defei>4aY^ts  deniturred  to  the  icomplainjt^  on  the 
following 'spacified  grounds:  ^^Ist,  because  tbejr<e  is  a 
.mifi^oinder  of  actions;^ and  2d;  because  the  detendants 
do  not  knowy  from  the'  cohiplaint,  whether  the  action*  is 
assumpsit,  trover,'  trespass  for  false  imprisonment^  or  an 
action  oa  the  case  for  damages,  and. cannot  "tell  what  plea 
to  make  and  put  in."  -The  court  overruled  the  demurrer, 
ani^.the  defenjiants  then  pleaded  ^^  the  general  issue,  with 
lo^ve  to  give  in  evideneer  »6y  special  matter  of  defense." 

On  the  trial,  as  the  bill  of  ej^ceptions.showsy  the  plain- 
tiff' rjead  in  evidence  xiertain  entries  on  t]xe  docket  of  the 
defendant  liV^ithers,  "  as  acting  mayor  of  the  city  of 
Mobile/'  and  iti  his  hafwiwriting,  showing  that  the  slave 
Battiste  was  tried  and  examined  before  said  Withers,  on 
the 27th  October^  18^6;  and  that. a  judgment  was  then 
rendered  against  him,  ad  expressed  in  the  entry  on  tlie 
docket,  in  these  Words :  '^  Stripes,  and  bond,  9^00,  good 
behavior'^;  but  the  nature  of  the  charge  against  him  was 
not  describ<ri  in  said  entries,  except  by  the  single  word 
^^Examination."  **The  plaintiff  then  proved,  that  said 
sla^e  belonged  to  him,  and,  at  the  time  of  the  seizure 
And  imprisonment,  was  hired  out,  under  a  special  con- 
tract, to  onB  Hartel  of  Mobile,  and  was  in  his  possession 
and  service,  in  the  bnainess  of  storing  and  compressing 
.Qotton';  that  fhe  services  of  said  slave  Were  worth  $16 
66  per  month ;  that  said  slave  Was  whipped  under  the 
orders  entered  on  said  docket,  and,  on  the  non-execution 
of  the  bond  -as  therein  specified,  was,  on  the  27th  October, 
1^56,  by  tiie  order  of  the  defendant  Withers,  committed 
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to  the  city  guard-house,  and  remained  in  confinement 
under  that  commitment  until  the  17th  January,  1857." 
<<  The  defendant  Withers  then  proved,  that  he  was  the 
mayor  of  the  city  of  Mobile  at  the  titne  said  orders  and 
commitment  were  made,  and  made  said  <>rd^'rs  andentrios 
in  his  official  character  as  such  mayor;  and  6fifefed  in 
evidence  the  charter  for  the  incorporation  of  the  city  of 
Mobile,  and  the  ordinancee  of  said  city,  legally  and  regu*^ 
larly  parsed ;  and  justified  sajd  ordefts  and  commitment 
und^r  the  facts  and  evidence  herein  stated.  -  The  defend- 
ant introduced  evidence  tending  to  show  that,  on  said 
27th  October,  1856,  said  slave  , was  bronght'before.him, 
while  holding  court  as  mayor,  and  was-  charged  with 
gambling,  on  the  Saturday  night  {Previous,  with  some 
eighteen  other  negroes,  on  the  premises  of 'said  Hurtel, 
contrary  to  the  city  laws  and  ordinances;  [and  that  proof 
was  at  the  same  time  made  to  him,  so  sitting  as  mayor, 
that  ^aid  slave  was  a  dangerous' and  disorderly  character, 
and.  bad  kept  an  assignatipn-house,  and  had  repeatedly 
violated  the  laws  of  the  city  apd  State,  and  continually 
eluded  the  police  officers,  and  resisted  them  by  strug- 
gling to  get  away  and  running,  and  frequently  escaped 
from  them.     He  oii*ered  evidence,  also,  tendihg  to  shpw 
that,  on  the  hearing  of  said  complaint  before  him,  eyi- 
denee  was  adduced  tending  to  show  that,  prior  to  said 
complarnt,  various^  citizens  of  Mobile  had  frequently  com- 
plained to  the  police  that  they  lived  in  terror  and  alarm 
of  said  slave,  and  w^ere  afraid  to  leave  their  houses  on 
account  of  him ;  that  he  had  been  brought  up  before  a 
former  mayor,  of  the  city,  in  the  year  1854,  on  a  charge 
of  burglary,'and  had  been  shot  at  therefor;  that  he  stole 
fow]s,  and  had  been  in  the  habit  of  having  unlawfnl 
assemblies  of  slaves  at  his  house,. and  of  gambling  with 
slaves  at  night,  and  of  harboring  runaway  Blayes,  and  l^ad 
kept  an  assignation-bouse  for  persons  of  ill  fame;  th^t 
he  very  frequently  changed  his  place  of  staying  at  liig-ht; 
that  it  was  difficult  for  the  police  officers  to  find  him,  and 
difficult  to  arrest  him  when  found;  that  he  had  gone 
greased,  in  order  to  facilitate  his  escape,  and  wore  hi6 
clothes  without  buttons,  in  sooh-a  manner  that  he  oonld 
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and  did  readily  divest  himself  of  them  when  seized ;  that 
he  had  to  be  overcome  when  arrested,  and  fought  and 
reaiated  one  ef  the  .officers ;  that  he  was  a  bad  and  dan- 
gerous character;  that  he  was  found  on.the  night  preced- 
ing said  examination- and  complaint,  with  som.e  eighteen 
ather  negroes,  i^  fl  cotton-press,  thea^  rented  and  u^ed  by 
4aid  Huftel,  where  it  was  unlawfi>l  for  hi|m  tof  be  at  such 
a  time,  and  /or  such,  a  purpose;  that  said  slaves  were 
siQgiug,  dancing;  and  gambling;  that  wb^n  ordered  by 
tUf  oiioers/to  open  the  door  of  the  house,  they  refused, 
9|id  vhe  door  had  to  be  pHzed  op^n  by  the  officers.  One 
of  the  d0f«ndant's  wit;tiesse8,  who  w|is  one  of  the  police 
officers  who  arrested  said  slave,  testified,  on  Qross-exami- 
n'atioD,  that  he  had  nevec  heard  of  said  slave  resisting- or 
using  violence  towards  any  white,  perspn ;  and  there  was 
n0  evidence  before  the  ma|ror  that  he  had  done  so,  ex«ept 
of  his  having  onco  resisted  a  police-  officer  who  was  try- 
ing to  arrest  him ;«  (hat  said  .slave  .made  -his  escape,  and 
was  arrested  with  .great,  di&culty  on.  the.  next  day;  and 
that  he  r^ifused  to  surrender -to  the  police  officers,  even 
when  they  threatened  to  shoot  him  if  he  did  not,. but  did 
UOt  reside  therii  ^x^jept  by  ti*y.ing  to  ^wde  them-]  It  was 
upon  the  evid0nci»  and  complaints,  above  stated  that  the 
said  entries  and  orders  were  made  by  t*aid  Withers  in  his 
officia^r  capacity^  and  while,  holding  -his  court  as  mayor ; 
and  evidence  wap  oiiiered  by<  him  to  show  that  such  was 
the  cas^,  and  that  the  whippingwas  ordered  and  inflicted 
for  the  charge  of  gambling.  The  defendant  offered  to 
prove  .the  fact^  ar\d  .matters  above  set  forth;  but  the  court 
would  not  permit  him.  to  prove  the  matters"  which  are 
enclosed  in  braqkets,  '^unless  he  proposed  to  further 
prove,  that  complaint  was  also  made  of  threats  or  danger 
from  said  slave  to  the  person  or  property  of  some  partic- 
ular individual,  which  said  defendant  did  not  propose 
to  do;  and  to  thia  ruling  of  the  court  said  defendant 
excepted." 

"The  court  ruled  as  follows:  1.  That  slaves  were. not 
within  the  provisions  of  the  15th  section  of  the  city  char- 
ter, approved  January  15th,  1844,  in  these  words:  'Tb 
eau^e  all  vagrants^  idle  or  disorderly  persons^  all  persons  of 
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evil  life  or  ill  fame,  and  all  such  as  have  no  visible  medns  of 
support^  or  are  likely  to  -become  chargeable  h  the  city  as  paupers^ 
or  are  fotlnd  begging^  or  drunkHn  or  abotat  the  streets,  or  hiter- 
ing  in  or  about  tippling-hoUses,  9r  who  can  show  no  reasonable 
course  of  employment  in  business  in  the  &ity,  all  who  have  n6 
fixed  place  of  residence,  or  cannot  give  a  good  a^^counX  of  thetn^ 
selves,  all  who  are  grossly  indecent  in  language  or  behavior 
publicly  in  the  streets,'  and  'all  public  proHitules,  or  such  a3 
lead  a  notoriously  lewd  6r  lascivious  courst  of  life,  (6  give  secu- 
rity for  their  good  behavior  for  a  reasonable  time,  aiid  to  in- 
demnify the  city  against  any  charge  for  their  support,  tnd\  fn 
case  of  their  inability  or  refusal  to  give  such  sfcurity,io  daics4 
them  to  be  confined  ^io  labor  for- a  Ivniteel  time,  not  exeeedifia 
four  ealendar  months,  unless  ^uch  seduriiy  shccll  sooner  be 
given,— rwhich^said  labor  shall  be  designated  by  the  said  mayor, 
aldei^men  and  co'mmon  council,  for  the  general  benefit  of  (he 
said  city  ;  aAd  thit  the  labor  so  designated' shall  &  carried  into 
effect,  the.  said' mayor,  aldermen  and  common  council  shall  hate 
power  to  appoint  a  person  or  persons  to  take  those  so  confined 
and  sentenced  to  labor  frorri  their  place  of  confinement  to 
tlie  place  appointed  for-  their  working-,  and  watch  them  'while 
at  labor,  and  return  them  befofe  sundown  to  the  place  of  con^ 
fijiement ;  and  if  they  shall  he  found  aftci  wards  offending-^ 
such  security  may  be  again  required^  and,  for  want:  thereof,  the 
like  proceedings  may  again  be  had,'  froni  time  to  time,  as  often 
as  may  be  necessary';  and  that  the  ordinance  made  Under 
said  section,  entitled  'An  ordinance  foY  the  punishment 
of  vagrants  and  disorderly  persons',  did'njot  embrace 
slaves  within  its  provisions ;  at^d  that  the  defendant, 
as  mayor,  had  no  right  to  require  a  bond  that  said  slave 
should  keep,  the  peace  and  be  of  good  behavior,  or  be 
committed  in  default  thereof. 

"  2.  That  the  defendant  had  no  right  urider  the  statutes 
of  the  State,  as  magistrate  and  conservator  of  the  peace, 
to  require  that  a  bond  to  keep  the  peace  should  be  given 
for  said  slave,  and,  if  not  giveuj  to  order  the  commitment 
of  said  slave,  unless  complaint  and  proof  were- made  of 
danger  or  threats  from  said  slave  to  the  person  or  prop- 
erty of  some  particular  individual. 

**  8.  That  if  the  defendant  had  no  right  to  require  such 
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bond  to  be  given,  or  to  order  such  commitment,  in  the 
case  proposed  to  be  .proved,  he  could  not  bQ  protected  on 
the  ground  that  ]}e  \va^  acting  j-gdicially  in  making  such 
an  ord.er,  but  was  liable  to  the  plaintiff  for  the  damage 
sustained  by  the  loss  of  the  slave's  hire  or  services  for  the 
^ime  he. was  imprisoned  by  reason  of  the  imprisonment." 

To  eaeh  of  .these  rulings,  of  the  court  the  defendant 
eycepted^  and. he  how  assigns  them  as  error,  together 
with  the  oi^erruling  of  the  demurrer  to  the  complaint, 
and  the.exclusio9  of  the  evicjence  as  above  stated. 

There  was  an*agreen;ient  of  record  between  the  couasel 
of  the  respeqtive  parties,  "that  th^'qity  charter  arid  ordi- 
nwice^  as  printed  jSLXid  published  before  the  27th  October, 
18$6,  may  be  read  in  fevidencte  in  the  supreme  court,  as  if 
embodied  in  the  .bill  of  exceptions."  "the  material  por- 
tions of ,  tjie '  ohart^r  aild  ordinances',  it  is  believed,  are 
copicji  ixi  the.opinion  of  the  court  As  no  copy  of  them 
jw5«omj)anies  the  record^  or  has  been  furnished  to  the 
T^pocter,  he  can  only.refer  to  them  as  cited  in  the  opinion. 

El  H.  SifiTH,  for  app^llacit.. 
A.  B.  MAUfNiNQ^  cotUra. 

S^ONE,  J. — Whil.e  slaves  are,  under  our  system,  prop- 
«rt^  and  chattels,  they  are,  nevertheless,  in' many  senses, 
Dersena.  We  had  occasion  to.  consider  this  question  in 
me  ease  of  Hudson  y.  The  Statue;  31  Ala.  253.  Hence,  in 
9mny  caB99»  and  for.piany  purposes,^  w^  woul(][  hold,  that 
the  word  persjfn^j  whei^  employed  in  a  statute,  includes 
"slaves  a,s  Av.elJ  as  fr^e  m'hit^  persons.  Whether  slaves  are 
iueJuded  in  t}ie  descriptive  wonj  persons^  as  found  in  the 
Mobile  oi^y  charter  ai;d  ordinance  enacted  thereon,  whieh 
are  brought  to  view  in  the  present  case,  must  depend  on 
ihe  intentW.of  thfi  law-mfi'king  power,  t6  be  gathered 
from  the.laujguage  in  which  the  legislation  is  clothed. 

In  1844,  an  act  was  passed,  consisting' of  many  sec- 
bipus,  "  to  consolidate  the  several  act&  of  incorporation 
qf  the  cify.of  Mc^bile,  j^iid  to  alteV  afid  amend  the  same." 
See  Digest  .of  ^ity  Charters,  (1-849,)  p.  17.  Section  15- of 
^t  coj^splidarfied  act  (Pampllet  Acts  1843-4,  p.  175;  Di- 
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gest  of  City  Laws,  pp.  29,  30)  empowers  the  mayor,  alder- 
men and  common  council  to  enact  by-lAws  andiordinances, 
for  various  sanitary  and  police  purposes,  afecting  the 
welfare  of  the  city.  These  powers  are  apparently  classi- 
fied and  arranged,' in  accordance  with  the  objects  of 
which  they  treat.  That  portion  of  the  charter  wliioh 
bears  on  the  questions  presented  by  this  re<5ord,  is  in  the 
following  language:  "  To  restrain  and  prohibit  the  nightly 
and  other  meetings  or  disoj^derly  assemblies  of  slaveii, 
free  negroes  and '  mulattoes ;  to  punish  such  slaves  by 
whipping,  not  exceeding  twenty  stripes,  and  to  punish 
such  free  negroes  and  raulattoes  and  other  persons  for 
such  offense,  by  affixi'ijg  penaltiefif, '  not  exceeding  fifty 
dollars  for  any  one  offeiise,  and,  in  case  of  the  inability 
of  any  6uch  free  negro,  mulatto,  dr  othe^  petson,  to  p$Cy 
and  satisfy  any  such  Sne  or  penalty^  ahd  the  costs  thereon, 
to  have  such  free  negro,  mulatto  or  other  person  to  be 
cofffined  to  labor,  for  such  reasonilble  time,  not  exceeding 
three  calendar  months  for  any  one  offense,  as  may  be 
deemed  equivalent  to  such  penalty  and  coBts,— which 
said  labor  shall  be  such  as  -shall  be  designated  by  said 
mayor,  aldermen  and  common  council,  for  tfte  general 
benefit  of  said  city ;  to  cause  all  vagradts,  idle,  or  disor- 
derly persons,  all  persons  of  evil  life  or  illfame,  and  all 
such  as' have  no  visible  means  of  support,  or  as  likely  to 
become  chargeable  to  the  city  as  paupers,  or  are  foilnd 
begging,  or  drunk  in  or  about  the  streets,  or  Ibiteringin 
or  about  tippling-housea^  or  who  can  show  no  reaaotiabl^ 
CQura.e  of  employment  in  business  in  tlie  city,  all  who 
have  no  fixed  place  of  residence,  6r  can  not  give  a  good 
account  of  themselves,  all  who  are  grossly  indecent  iii 
language  or  behavior  publicly  in  the  streets,  aud  all  pub- 
lic prostitutes,  or  such  as  Iqad  a  notoriously  lewd  or  laaf- 
civious  course  of  life,'  to  give  security  for*  th^ir  good 
behavior  for  a  reasonable  time,  and  to  indemnify  the  city 
against  any  charge  for  their  8u()port,  and,  in  case  of  their 
inability  or  refusal  to  give  such  sectirity,  to  cai^se  them 
to  be  confined  to  labor  for  a  liniited  .time,  not  exceeding 
four  calendar  months,  unless,  such  security  shall  sooner 
be  given, — which  said  labor  shall  be  designate  by  the 
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said  mayor,  aldermen  and  comtnon  councH',  for  the  gene- 
1^1  benefi.t  of  said  city,"  &c. 

Under  these  J)rovi8ion^  of  the*  charter,  the  mayor,  al- 
dermen aod  common  council  of  Mobile  passed  an  ordi- 
naiioe^of  twenty  sections,  "  Respecting  slaves'*,  the  pen- 
aftffis  for  the.  violation  of  which  wete,  in*  every  instance, 
corporeal  punishment. — Digest  of  City  Charters,  &c.  138. 
The'clty  gaverniAeiit  also^nactod  an  ordinance,  "for  the 
punishment  of  yfigrants'and  disorderly  pet^ons."— Digest, 
1454  In  this  ordinBince,  the  language  of  the  charter  in 
referieneie  to  thi^  class  of  persons,  given  alcove,  is  Kterally 
copied ;  and  the  penalties  provided  by 'this  ordinance  are 
bonds  for  good,  behavior,  and,  in.  default  of  bonds,  com- 
mitment t6  someplace  bf  confinement,  to  labor,  &c. 

It  is  fidt  o^r -intention,  in  tliis  *  opinion,  to  declare 
whether  the  city  goveranjeDt  of  Mobile  may  or  may  not 
institute  precaui:i«darj-  measures  of  restraint,  to  operate 
mpon-thecKsorderly^and 'insubordinate'  eilhve  population 
within  Iheir  midst,  ^or  do  we  affirm  that  the  mayor  may 
Bot,  as  a  cDiiservator  of  the  peace,  require  that  bond  and 
security  be  giveq  for  th^  appearance  of  a  slave  at  court,  to 
answ^er  for  a  eriminal  offense,  or  to  keep  the  peace,  in  a 
proper  case^;  And,  in  default  of  bond,  commit  the  slave  to 
prison  for  sate  custody*  The  comraitme»t  in  this  case  was 
i&r  neitber  of  the  puppos^  last  n^^ntioned;  and  hence  those 
questions  are  not  before-  us.  The  imprisonmcHt  in  this 
.case  was  ui»^er  tha  ordinance  ^' for  the  punishment  of 
yagvaots  aQ4  disorderly  persons."  The  language  of  tbis 
ordinanoe,  viewed  in  connection  ..with  the  provisions 
whiqhifu^e  03Cj^ressly  made  for,  slaves,  foroes  on  us  the  con- 
viction,, 4hat  slaves  as^  not  within  the  purposes,  provis- 
ions or  spirit  oi  the  eDaetn;ient  which  requires  bond  for 
•good  behavior.  The  mayor  ersed  in  requiring  bond  for 
the  good  behavior  of  the. slave  Battiste,  and  in  commit- 
tingihiii^  to  prison  in  default  of  sueh  bond. 

[if]  The  qdestioQ  of  the  liabitity  of  judicial  magis- 
tratesy  for.  errors  committed  by  them  in  the  discharge  of 
their  official  foactions,  ha«  beea  much  discussed.  T.wo 
distinctipns  have  beea  taken:  1st,  bertweea  courts  of 
gextevedy  and  coQtts  of  limited  or  fecial  ji^risdictioo; 
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^d,  2d,  betw6.en  the  erroaeous  exercsise  of  poweFs  withia 
the  jurisdiction  of  the  court  or  magistrate,  and  the  exer- 
cise of  authority  not  within  his  jurisdiction,  A  third 
distinction,  between  honest  mistakes  and  fnaadaLent  ox 
malicious  abuse  of  authority,  has  been  also  eoasidet'ed ; 
but  no  question  of  the  latter  kind  b^s  Ween  presented  by 
this  record. 

The  jurisdiction  of  the  mayor' of  Mobile  id  of  the  okss 
called  limited,  or  statutory ;  and'bei^ce  we  need  not  con- 
sider the  rule  in  regard  to  general  jiirisdictiona. — 8eel3ie 
case,  of  the  Marshalsea,  10  Rep.  68 ;  Y^tfes  v.  Lansings 
5  Johne.  R.  282,  287;  "Hamilton  v.  Williams,  26  Ala.  827- 

Whether  the  iippellant  is  liable  in  Uiis  action,  mui^ 
depend  on  the  inquiry,  Did  he,  in.  commitling  the  shave 
to  prison,  simply  «rr  in  a  mattier  within  Wa  jari'sdictlon, 
or  did  he  transcend  the  boandaFies  of  his  jurisdictioh  ? 
In  Doswell  v.  Impey;  (1  B.  &  G.  169,)  Abbott,  C.  J.,  said: 
^*'  The  general  rule  of  law,  as  to^actions  of  trespass  ^gain^t 
persons  having  a 'limited  authority,  is  pla4n  atid  clear. 
If  they  do  apy  aet  bej^ond  the  limit atiou  of  their  aui&ority, 
they  thereby  sul^ect  themselves  to  an  actioa  of  trespass ; 
but,  if  the  act  done  be  within  the* liinittof  their  authority, 
although  it  may  be  done  through  an  ervobeoUB  or  mi(9- 
taken  juds^meat,  they  are.  noir  thereby  liable  to  Buehmi 
action." — See  I>uckwortb  v.  Johnson,  7,Aia.  67*;  Groig 
V.  Burnett,  32  Ala.  728. 

A  distinction  is  well  takenr  in  the  books^  between  tbose 
cases  wherey  the  facts  being  plain  and  cleai:^^  the  jtrdiei{il 
magistrate  misapplies  the  law  to  those  plain  <&ct8j  and 
eases,  in  which  the  facts  appear  erroneously  in  evideiice, 
or  the  judge  or  magistrate  by  mistake  draws  an  errbne- 
uus  conclusion  of  fact  from  the  proof  in  th^  particular 
eiB&e.  The  inferior  magi8t»*ate  is  responsible,  not  for  tfao 
abstract  truth  of  the  case  before  him,  but  only  for  the 
case  as  it  appeared  before  him  on  the  trial.  For  ein*ors 
ef  fact,  or  for  an  erroneous  judgment  as  to  iBuatters  of 
law  within  his  jurisditstion,  he  is  not  respoQsib.le.  For 
as9uming)  however,  that  h&  bas  jnrisdiction  to  do  a  par- 
ticular thing,  on  certain  facts  proved,- or  supposed' to 
«xist,  when  he  has  no  pbwer  to  do  that  paHieular  thing 
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on  the  state  of  facts  proved  or  supposed  to  exist,  he 
transcends  his  jurisdiction,   and  becomes  a  trespasser. 

Application :  I^  on  the  trial,  the  mayor  had  concluded 
from  the  evidence,  whether  correctly  or  otherwise,  that 
Battiste  was  a  free  per»Ab  of  ^lor,  Md  had  inflicted  on 
him  Bueh  ptinishment  or  restraint  as  the  ordinanqe  author- 
ized to  be  inflioted  on  free  pertonii^of  color,  no  one  would 
be  heard  io  complain,  in  a  suit  such  as  this,  either  that 
the  mayor  had '  erroneously  found  Battiste  to  be  free,  or 
that  he  had  «djudg^  him.  guilty  .gn /ihsuffioieiit  testi- 
mony. •  If,  howeve^^^  Biitti^te  wm  a.«ali^ye»,  and  waB  so 
fou&4  by  the  imayo«*<»  and  .tbeiioopoii  th«  msyor  imposed 
on  him  Bucfa  penalties  and  disabilities  as  were  provided 
and  ordained  foj  free  persons  exclusively,— then  the 
mayor,'  in  this  particliiar,  acted  beyond  the  scope  of  his 
jurisdiction.  These  principles  are  fully  sustained  by  the 
follawfog  Ailtboritfes :  Duckworth  v.  Johnson,  supra; 
Craig  >*  Burnett,. *«pra;  Morrow  v.  'Bird,  6  Ate.  884; 
Sasnet*  V.  \f  eathewp,  21  Ala,6TO*,  Lokther  v.  Earl  of 
B«dn«r,.8Eai3t,llS{  Houlden  rt  Bmitb,  U  Ad.  ft  EI. 
(N.  8.)  841 ;  Edwar^e  v.  Feflis,'7  C.  ft  P.  542 ;  Cooper  v. 
Horton,  8  Dowl.  ft  Byl.  166;  th^  ease  of  Marshalsea, 
10  Rep.  68^  7«,  et  $ef.;  T^rry  r.  Hunting^tofl,  Hard;  480 ; 
Pratt  r.  Hill,  16  Barb.  80S;  Marsh  v.  Williams,  1  How. 
(Mise.)  182s  l&ig^low  v.  Stearns,- 19  Johns.  »&;  Suydam's 
V.  Keyeg,  18  Johtfs.  444;  'Bl6od  v.*8ayr^  IT  Verm.  609; 
Ooltraitoe  t.  McC^ici,  8  Dev.  808;  Jones  v.  Hughes,  5  S. 
ft  R.  299;  Cohoon  y.  Speed,  S  Jouei*^  Law  Rep.  183; 
Plpef  V.  Fearsdn,'  fi  Gray,  120;  "5  Bour.  Bacon,  Justice  of 
the  PeoJUi  F.,  pp.  480,  431 ;  2  Hill,  on  Torts,.  820,  et  stq. 

It  ia  one  of  the  tracontro vetted  fti^its  in  this  case,  that 
Battiste  was  a  flave.  There  te  no  pretense  that  any  evi- 
dence was  offered  befoiH>  tfa^  mayor  that  he  was  free* 
Under  these  eircumsta^eee^  W€^  hold,  that  the  mayor  had 
no  aothority  4x>  require  a  hcmA  that^  sneh  slav^e  woold  be 
of  good  behavior;  and  that,  in  committing  Batti^e  to 
priapa  in  de&ttll/ of  each  bond,  he  acted  beyend  bis  jaris* 
diction*  .     '     > 

The  rulings  of  t^e  circuit  coart  ane  in  aecordi&nce  with 
th^se  views,  and  its  jadgment  ia  affirmed.  ^ 
22 
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ALLEN  vs.  MARTIiV. 

1.  Compeiisdtion  of  gvunlian,  -Under  tho  provisions  af  tte  ,Code^ 
(Ji2039,  1825,)  a  guardian  is  not  entitled  to  any  conftpensation  for 
Kis  se^^d<»e$i^  lending  put  the  futjcjs  of  his  ward,  and  comp'ounding 
th6  iTites^  Mcrmttg  th«r«on';  ikai. feeing  one  e^  his 'ordiniir^r 
dtttitti,  and  QOt  befohgiKigio  t^e  class  of  ^  ^eekri  or  esttraordinary 
aervk)^."  »     •         ,  •  .. 

Afpea.1*  froa^  the  Probata  Court  of.  J4ot>1;goraery.. 

In  the  matter  of  the  tiual  dottlemcut  ^af  t^  .a^ouuts 
of  Abram  Martin,  as  guitrdiao  of  Wade  iX*  Allen,  hi%  late 
ward ;  which  waa  bef9re  this.oourt,  on  fv£[^m^r  appeal  by 
the  ward^  at  the  June  terru>  18^9«*-*3eC^he*cBiBd  re{M>rtod 
in  3j|t  Ala;  44^2.  On  th^  lasf  ^tttlement  before  the  probate, 
court,  as  shown  by  the  bill  of  exception^  iu  the  preeent 
record^  thi^t  court  allopr^  the  .gnar^ian,  w  additioja  to 
hi^fCpmmissia^son  receipts  end  ^isburaem^nts^  one-and'^a 
quarter  per  cent*  on  tb^  amoant  of  mpney  ioatafed  out  by 
him  eacby^ar,  for  his eervice*  in  lefediDgodt  the  jnouey, 
and  compoutidipg  the  interest  acoraipi;  thefeou ;.  holding 
that  these  were  *'  special,  pr  extraordinary  serTices/'  The 
ward  reserved  an  exceptioa- to  this. mlipg.  of  Uie  court, 
and  also  to  several  other  rulings  on.tlie  admissibility  of 
evidence  ofiGer^d  by  the  guardian  to  sastaiu  this  clutrge ; 
but  these  fatter .  rulings  require  no  partioalar  noliioe. 
The  settlement  covered  Sk  period  of  six  ye^rft,  extending 
from  June,  1853,  to  June,  1959,  The  amount  of  the 
final  decree  in  favor  of  t?he  ward  wae  ^24,426.  The 
entire  qompensatioa  allowed  to  the  guardian  was*— com- 
missions on  reeeipts,  9649;  70  >  commissions  oil  disburse- 
ments, $105;  compensation  for  extraordinary  services, 
$1840— making  in  all,  $2,094  7Q.  It  was  shown  that 
there  was  no  dijficalty,  duritjg  tbe  years  through  which 
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the^ettUmeat  extended,  in  lending  ont  mofi^y  in  Mont- 
gomctry^  ftt  leg ftl  interest.  The(  rulings  ^f  the  coi>rt  to 
which,  as  above  etat^d,  exceptions  were  reserved,  are  now 
aesignedas'eTnSr.         ^       ' 

•  ■'       .  .   *  * '        *  '     *  *  * 

Wm:  a.  OtJHMifc,  for  appellant. --^Thd  allowance  of 
i5on)^neatToii  to  the 'goaMiatt,  ferhia  services  in  lending 
^ut  hi&  ^ard*«  tnopeyand  corapouHditig  tfie  interest,  can- 
A^  b^  sustain^  on  •the  grodod^that  those  seTvices  were 
s^^ia-l  or  extraoi^rnary.  It  is  ohe  of  the  orfimarjr  duties 
of  dv^rytcftstee,  under  An  express  tmst,  to  Invest  surplus 
fdrids  When  pfacttftstblev  aod  thereby  make  interest. 
S  Kent's  Ooln:  280-91  j  Lewin  bn  Trusts,  888,-  358;  Hill 
m  Tni8tec«,  »*8-8»;  Harrison  v.  Mock,  10  Ala.  198,^ 
Dnnfecombt.  Idunscotob/ 1  Johns:  Ch.  508;  Green*  v. 
Winter,*.  86';  Manfling  v.  M-anniflg,**,  887;  Schrefelin 
▼.  8t0\vart,  i^%2Q.  Section  2024  of  the  Code,' expressly 
enjtyining  this  dnty/aod  atnpIifyiT^g'the  discretion  of  the 
tlrn^ee^''.iB  but  ^eelairatbry  of' the  common  law*  That 
speefai  eompeneatioocdnnot  bo  allowed  for  the  perform- 
ato*  of  ordinary  d«tie»,  'see  O'NeiJlv.  Donnell,  9  Ala. 
784*5  Harris  v.  Martin,  9  Altf,  896.  The  allowance  can- 
not be  snstained'on  the  grodnd  that  any  peculiar  difficulty 
er  trouble  attended  the  perfcrrtianee '  of  the  service  ;  be- 
cause the  evidence  showed  that  toopey  could  easily  be 
loaned  «t  legal  interest — in  &ct,'that  thefc^  wasf  always  a 
demand  for  it;     •  •     • 

%•  A.  BaIiDWIN^  MHrtUr^Jjix  the  settlement  of  guardi- 
ans' accounts,  the  law  pvoyiflBiig  for  the  settlement  of  the 
aooou^te  of  execatocs  and.  adminiatralors  is  applicable, 
(Gode^   §1825;)  and  this  atatntory  provision  has  been 
pooatrued.to  mton,  that  the  same  rnk  of  oon^nsation 
applies  in  both  cases. — Allen  v.  Martin,  34  Ala.  442.    la 
Ghreehap  v.  ReMe,.(29  Ala«  91,')  it  was  held,  that  lending 
mooeyby  an  administrator  was  an  extraordinary  service, 
f^r  which  he  is  entitled  to  reoeive  extra  compensation; 
aaid  the  saf&a  tale  mast  ho  applied  here.    Any  other  rule 
vrouid  giv^  tbesMaeeampeasatiou  to  agoardianwhohad 
nxiuiagedihia  ward^  eitate  fbr  twenty  jrears,  leading  out 
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his  money,  aod  compouodiag  the  interevt  aonoally,  and 
to  one  who  had  dUebarged  the  eame  datiM^  oneyBan 

R.  W.  WALKER,  J.— When  this  case  was  heri?  before, 
we  held  that  the  effect  of  section  2039  of  the  Cqde  v^as, 
to  render  sectian  1S25  apptigabte  jto  gu^r^ians,  as  Tvell  as 
to  executoiTB  and  administrators* — AUeti  v.  Martin, 
34  Ala*  442.  Th^  plain  intention  of  the,,  Itgislaturov  -  in 
making  sectipn  1825  applici^ble  to  guardiai^.a^.waSy  ^hat 
they  should  receive  the  same  compensatioit  iof  the  per* 
formance  of  the  ordinary  duties  of  theii:  o£l^ce,  which 
is  allowed  executors  and  adipiniatrators  fi^r  the  p«r* 
formance  of  the  ordinary,  duties. of  th*  offi<mof  esfeeur 
tor  or  administrator;  an4  tliat*  they  ,ahoiild  al^  be 
allowed  ^actual  expenses^  apd** for  special  or  e^traoriJU nary 
serviced  such  ooultpensatiau  as  \$  just/'  -Tbe  bffiaee  of 
guardian  and  adixxinistiator  are  diiS^if ent,  «nd  eaoh  baa  ite 
respective  ordinary,  as^d  extraordinary  dutle^ .  3op^  of 
the  services  which  belpng  to  the  ordinary,  duties  of  a 
guardiuu,  mighty  if  performed  by  fin  admiajistrator)  b^ 
justly  considered  aa  extraordiaaiy ;  and  vice  versa.  For 
the  perforo^ance of  the  duties  which. at^ch  as.ordiniaty 
incidents  to  the  particular  office,  the  only  ooi^peBMttioo 
authorized  by  law  is  in  t.be  shape  of  comndiasioB^upoa 
the  moneys  received  and  diabufsed ;  and  th^ae  are  limited 
to  two-and-a-half  per  cerii:  opau  th^  reeeipta^.apd  the  sauo 
per-centage  upon  the  disbursements ;  while,,  for  th^*  die* 
charge  of  special  or  extraordinary  services— that  is,  of 
those  which  do  not  form  a  part  of  the  onetomary  or  regu- 
lar duties  of  the  oAce-^auoh  'Coudpensation  may  be  ai« 
lowed  as^  under  the  cireamstanoee  of  the  particular  ctee^ 
is  just. — Oode,-  61825;  Newberry  v*  Newberry,  28  Ala, 
691 ;  Reese  y.  Greehau,  £9  Ala.  91 ;  Allen  v.  Martin, 
supra.  ■'■'..         .  ^    . 

On  the  final  settlement  of  the  appellee,  the  probate 
qourt  allowed  him  tw^-aad^a^half  p^Mit  oommieeioBS  on 
his  receipts  and  ditbnreemente^  and  a  considerable  addi* 
tional  anifount^  not  as  actaal  expenses  incurred  in  die* 
charging  hia  duty  as  guardian,  but  as  compenaationfor  ser- 
vices rendered  by  him  in  lending  the  fbnda  of  hia  ward. 
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and  compoiftiding  the  ioter^eat  ^cctuiDg  thereon^  through  a 
period  of  six  <A*  H^w  yaftrs.  •  The  only  question  we  are 
to  decide,  therefore,  is^i whether  the  seririee  wbioh  is  per- 
formed by  a  guardian  in  leadini;  hie  ward'a  money,  and 
ooniponmliog.the  inlereet.  thereon,  through  a  series  of 
y^iiUTB^  beionga  tp  the  elaea*  of  ^^speoial  or  extraordinary 
aervicea,"  within  the  ineliniog  of  aeetion  1S25  of  the 
Code*  That  this  question  mu8t.be  answered. in  the  nega- 
tive, seems  too  plain  for  controversy* 

Independent  of  any  statute  upon  the  subject,  it  is  one 
of  the  ordinary  duties  of  a  guardian  to  invest  the  surplus 
funds  <if  bis  ward, 'and  make  interest  thereon,  whenever 
it  is  practicable  to  do  so.-r-Hill  oa  Trustees,  §§868-9; 
2  Kent,'  280-1.  -  Section  2024  of  our  Code  is  in  these 
words:  ^•It  is  the  duty  of  the  guardian  to  manage  the 
estate  of  his  ward  frugally,  and  tp  improve  it  to  the  best 
of  his  skill  aftd  ability.  He  must,  if  practicable^  lend  out 
the  surplus  money  of  the  ward,  on-  baud  and  mortgage, 
OT  on  good  personal  security;  and  if  the  bond  is  not  re- 
newed annually,  require  the  interest  to  be  paid  at  the  end 
t)f  ^ach  year."  When  a  guardian  letids  out  the  feurplus 
mpney  of  his  \Ya^d,  and  either  renews  the  note  annually, 
or  collects  the  interest  at  the. end  of  each  year,  he  per- 
forms one  of  the  toniversal,  certain,  and  ordinary  services 
incident  to  his  office.-  For  sueh  dervifces,  the  only  com- 
pensation whiah  the  Uw  allows  hini,  is  such  as  may  be 
furnished  by  the  regular  commissions  upon  his  receipts 
and  dishursements.^^Aathdriti^ft  mpra;  *ee,al»o,  O'Neill 
V.  DoniieU)  9  Ala.  734. 

Peculiar  circumstances  may  sometimes  rendei-  the  dis- 
charge of -&a  ordinhry  official  duty  unusually  difficult  and 
troublesome.-  The  ca^e  <>f  O'Neill  v.  Donnell,  9  Ala.  784, 
seeme  to  decide  that'this  circumstance  would  not  affect 
the  measure  6t  compensation.  If  it  be  c^noeded,  how- 
ever, that  m  such  a  case,  the  extra  labor  and  trouble 
necessary  to  the  discharge  of  the  duty  would  fall  under 
the  denomination  of  .♦*  special  or  extraordinary  services," 
the  ConcessiM  would  be  of  no  avail  to  the  appellee.  The 
bill  of  exceptions  repels  the  idea,*that  the  guardian  would 
have  fomid  any  spfecial  difflchlty  In  pursuing  the  directions 


Digitized  by 


Google 


834  ALii^BAMA. 


Boaz  V.  Boaz. 


of  section  2024  of  the  Code,  Or  that,  in  lending  oat  bis 
ward*8  fands  he  performed  any  «ervi«B  ^Wcb  oan  be  fairly 
classed  as  special  or  extraordinary* 

The  probate  court  erredj  in  sll^^ing  the  gnarrifan  any 
compensation;  beyond  two-and-a-hatf  per  cent,  eonnmie* 
sions  on  his  receipts  and  disbttrsements,  for  the  servioes 
performed  in  (ending  out  the  ibndsof  his  ward,  and  eom* 
pounding  the  interest  t^ieroon.  "     ^ 

Decree  reversed,*  and  cMUse'remandedj    ' 


BOAZ  vs.  30AZ. 


[bill  IN    BQUITY  TO   REMOVE    HUSBAND    AS   TRUST&  OP  WIpi*a  SEPARllTE 

■SXAtl.]  •         >      •  ■'     .  •  • 

•     '  •  .  »  •*      •  •     ■ 

1.  Jtemonal  ^  hudiand  asjrustee^ — A  <feiiberate  ^nd  ii^rma^ept  «banir 
donment  of  the  wife  by  the  husband,  without  reasonable  cause, 
is  sufficient  (Code,  {  1904)  to  ajithorize  his'removal  from  the  trus- 
teeship of  her  statutory  separate  estate. 

Appeal  from  the  Cbanoery  Court  ^f  Dallas. 
Heard  before  the  Hon. .  Jamss  B.  QLARlci 

Ths  bill  in  this  case  wa»  filed,  on'  ^he  let  February, 
1858,  by  Mrs.  Jarte  H.  Boaz,  suing  by  her  next  friend, 
against  her  husband,  Peter  C.  Boaa,  for  the  pu impose  of 
removing  him  from  the  trusteeship  of  :her  statutory  sep- 
arate estate.  It  alleged,  that  the  parties  were  married^ 
in  Dallas  county,  Alabama,  ifn  September,  18&4;  that  the 
complainant  at  that  time  owned  and  po.ssessed,  as  her 
separate  estate,  personal  property  to  thf  yalue  of  f80,0fll0; 
that  the  defendant,  soon  after  the  marriage,  purchased  a 
valuable  tract  of  land  at  an  adipiuistrator's  sale,  and  took 
the  title  to  himself,  though  the  purchase-money  (oea.rly 
$12,000)  was  paid  out  of  the  complainaut*s  separate 
means;  that  tke'oomplainant  tbeu  filed  a  bill  in  chancery 
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against  hnxi,  tp  aoiupel.  a  divestiture  of  the  legal  ti;tle  to 
this  land ;  that  the  defendant  sboptly  afte)rwards  aban- 
doned her,  y-  declaring  that,  as  ao  honprable  maa,  he 
could  not  live  with,  her  any  longer*';  that  he  removed  to 
hrs  owH  pl^QtfitjoD,  about  four  miles  distant  from  the 
place  iiyhere  he^nci  th^  eomplainaiU-had  been  Hiring,  and 
carr4e4  w|t)i  biDfivdoinf^ot  daughter,  the,  only  ohild  of 
tb^  macrijAge^  together  mth  a  great  miMiy  articles  of 
h^oqsehold  fui^fiiture^  provisions,  an^  pUi^tation  uteusiUi, 
which  U^d  bQou  pur^ha3ad.FJith  tbe  poniplainant's  money; 
And  that  he  pl^Cced  |tn  .9ver8eer  on.  the  plantatioii  where 
the  eonipl^iuatit  was  •  I^, ,  ibr  tb^.  purpose  of  watching 
and. annoying  ber...  ^.auswer  under  oiatb  hanug  been 
waived  by  the ,.  cpmplainiiut,  the  defeAdaot^s  answer  was 
not  sworn  to^  J|e  admitted  the  marirlage  as  ohivrgedi  and 
that  tt)e  complainant  thc^u  had  about  twenty  slaves,  which 
went  into  bis  pos^essioj};  that  be.pucchaied  a  tract  of 
land  aa  alleged  in  th^^  bill,  and  took  the  title,  in  hi^own 
uame,  but  not  that  the  purcbas^-^aoney.  was  jpaid  with 
tb,e  couptuinanVs  fuods.  He  further  adm^ted  that  be 
did.  abandon  tb^  coin^Iainant  at,  the.  tin^  specified  in 
hei;  bijl,  and  then  decii^red.  to  Jier  tb*t,  sl^  an  honorfible 
man,  he  could  not  live  with  her  any  longer;  but  be  al- 
leged that  bis  reasQia  for  thus  acjting,  as  the  OOmplaiuaut 
well  knqw,  was  thecOnviction  that  sb^^  was  unfaithful  to 
him;  aiid  he  detailed  soitie  of  the  circumstances  which 
had  forced  thja.  conviction^  pn  bis  .m^ind-  .He  admitted, 
^l»5o,  that  be  bad  carried  with  ^  him  the  only  child  of  the 
marriage,  and  many  articles  .of  personal  property ;  hut 
insisted  that  he  had  a  right  to  do  so,  and  that  npue  of 
the  property^ taken  belonged  to  the  complainant;  and  he 
denied  that  be  had  be^n  guilty  of  any  improper  conduct 
as  trustee  of  the  complainant's  separate  estate. 

On  .fiualbearing,  on  pleadings  and  proof,  thecbanceU 
lor  held,  that  the  defendant's  charge  of  infideiity  on  the 
part  of  the  complainant  was  not  sustained  by  the  evi- 
dence; but  that  his  voluntary  abandonment  of  her, 
coupled  with  bi/i  fklse  accusation  against  her  chastity, 
was  not  anffieient,  andei;  the  statute,  to  justify  hid  remo- 
val from  the. office  of  jtraatee  of  ber  separate  estate ;  and 
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he  therefore  dismissed  the  bill,  at  the  costs  of  the  com- 
plainant's ifext  friend. 

The  chancellor's  dected  is  here  assigned'  as  error. 

Acix.  k  Jko*.  Whim,  fl?r  appellant. — The  hnsband's 
statutory  rights  in  and  to  the'  wife's  separate  estate  {fre- 
seni  an  anoroaly  in  the  law.  As  tt'ustee  and  hiksband,  he 
is  entitled  to  manage  and  contr<!)^  the  s(^pii$  ot  her  prop- 
erty, and  to  reoeire  the  rents;  inconfte  apd  profits  thereof; 
not- absolutely  a&  his  own,  because  they  are  not  sAbject 
to  his  debts;  and  yet  not  sipaply  as  trustee,  beoatiee  he  ii 
not  accountable,  ta  his  cestui  que  trust.  His  rights  and 
duties  Afe  founded  on  the  two-fold  refatioQ  of  buebabd 
and  trustee.  .  The  rents  and  profits  of  the  wife's  Estate  kvb 
given  to  him,  not  for  bis  own  beirefit,  but  to  enable  him 
to  provide  forthe  expenscts  of  the  f3amily.  The  law  pfc- 
Bumes  that  the  husband  and  wife  live  together,  and  the 
marrift-ge  contract  is  based  upon  this  presumption.  The 
duties  of  the  husband,  as  the  hkad  of  the  family,  can  only 
be  fUlfilledwhile  they  are  thus  living  together.  He  can- 
not properiy  provide  for  the  wants  of  the  family,  when 
he  has  dissolved  the  family  relation.  He  cannot  protect 
and  take  care  ,of  the  wife,  as  by  law  bound  to  dp,  when 
he  has  voluntarilyabandon^d,  and  is  living  sepArate*  and 
apart  from  her.  When  he  has  thus  abjufed  all  the  duties 
and  obligations  of  the  marriage  relation,  he  no  longer 
has  the  power,  even  if  be  iiad  the  will,  to  manage  and 
cobtrol  the  wife's  separate  estate  as  the  law  intended  he 
would;  and  when  his  abandonment  is  caused  by  an 
unfounded  jealousy,  as  shown  in  this  case,  it  is  to  be  pre- 
sumed that  .he  has  not  the  will,  even  if  he  hkd  the  ability. 
A  voluntary  .abandonment  of  the  wife,  coupled  with  a 
false  accusation  against  her  fchastity,  shows  such  moral 
perversion  and  bad  faith  on  the  pari  of  the  husband,  as 
renders  him  unfit  to  be  her  trustee. 

By&d  &  MoKaAJH,  eonim. — The  record  <5ontain«  no  evi- 
dence impeaching  the  defendant's  capacity  or  compe* 
tency  to  net  as  trustee  of  his  wife's  separate  estate.  He 
is  showU  to  be  a  prudent  and  discreet  manager,  and  has 
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been  guilty  of  no  rtiiscondact  whatever  in  relation  to  the 
wife's  property.  His  voluntary  abandonment  of  thd  wife, 
after  it  has  continued  thtee  years,  will  be  good  cause  of 
divorce  in  her  favor,  and  thus  remove  him  from  the  of- 
fice of  trustee.  But',  until  the  expiration  of  that  period, 
he  has  the  hcus  penitentice — an  opportunity  to  test  the 
truth  of  his  suspicions.  If  his  suspicions  are  well  founded, 
the  abartdonmejit  Was  justifiable  andproper;  and  if  the 
admi^ions  of  the  iinswer  are  sufficient  to  establish  the 
faet  of  ttbandoninent,  they  ought 'al90  to  be  held  suffi- 
cient to  prove  the  catise  of  that  abandopment. 

A.  J.  .WALKER,  C.  J.— The  pleadings  and  pVoofs  in 
this  oase  compel  us  to  decide,  that  the  defendant  aban- 
doned the  complaiftant  withDot  reasonab]^  cause ;  that 
the  abandoAmwt  was  a  deliberate  act ;  that  it  is  perma- 
nent, and  that  there  is  no  prospect  that,  t^e  defendant 
will  at  aay  time  hereaifiter  admit  the  complainant  into  his 
society 'as  his  wife.  Upon  these  facts  alone  we  decide, 
that  the  defendant  should  be  removed  from  the  position 
of  trastee  for.  his  wife. 

The  ^aus^s  prescribed  in  the  statute^  for  the  rjsmoval 
of  the  husband  as  the'  trustee  of.  a  wi^e  having  a  separate 
estate,  ape,  that  from  imbecility^  if^temperance,  or  some 
other  cause,  he  is  incapable  of,  or  unl&t  for,  the  discreet 
management  and  control  of  the  separate  estate. — Code, 
Sfi  1994,  i995.  The  unfirlness  for  the  management  of  the 
separate  estate  mustbe  defined  with  reference  to  the  nature 
of  the  trpst,  and  to  its  purposes.  The  managament  of  a 
married  woman-s  separate  estate,  which  the  law  contem- 
plated, does  not  have  relation  alone  to  the  control  of  the 
property;  but  it  has  relation  also  to  the  purposes  to  be 
snbaerved  by  the  trust.  It.  is  true  thi»  eourt  has  held, 
that  by  viptue  of  the  husband's  exemption  from  account- 
ability for  the  rents,  income  and  profits  of  the  separate 
estate,  he  ia  dethed  with  a  right  to  such  rents,  income 
and  profits  while  he  remains  trustee^  evan  incrhiding  the 
erop  ungathered  at  the  wife^s  death. — Weema  v.  Bryan 
and  Wife,  21  Ala.  S02;  Manning  v.  Manning,  24  «&.  386; 
Whitman  v.  Abernathy,  82  ib.  154;  Bennett  v.  Bennett, 
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34  Ala.  63.  But,  in  bestowiog  this  right  upon  tha 
husband,  the  law  does  not.  consult  his  interest  a1one« 
That  it  does^not,  is  shown  by  the  fact,  that  on  acceuqt  of 
imbecility,  which  n>ay  arise  from  no  faulty  and  may  in- 
crease his  wants,  he  is  liable  to.be  deprived  of  the  rents, 
income  and  profits,,  as  a  consequence  9f  his  removal  aa 
trustee.  It  is  also  shown  by  the  fact,  that  tlie  rents,  in- 
come and  profits  are  not  «ubje<?t  to  the  payment  of  the 
husband's  debts.  The  legislature,  in  making  th$  ^emp- 
tion  from  liability  for  the  husband's  debts,  certainly  4H 
not  look  alone  to  his  benefit.  It  would  be  a  atrange 
anomaly  in  legislation,  if  the  husband  has  been  clothed 
with  a  right  to  the  entire  ii>come  of  the  wife's  property, 
exempt  from  liability  t6  his  debts,  for  no  purpose  beyQwd 
the  bestowmefit/of  a- peculiar  boon  upon  him.  But;  fur- 
thermore, the  peculiar  language  6f  the  statute- is  indica- 
tive of  an  ultej^ior  purpose.  It  first  deelares,  that  the 
property  is  the  wife's  separate  estate;  it- then  vests  it  in 
the  husband  as  a  trusiee,  and  proceeds  to-declare,  not  that 
the  income  belongs  to  the  husband,  but  that  he  shall  not 
be  required  to  account  for  it.  The  husband,  therefore^ 
holds  the  property  as  trustee,  and  is  ^titled  to  the  ineome, 
merely  because  he  is  not  required  to  account  for  it  as 
trustee,  .It  is  a  fair  inferenee  from  these  provisions,  that 
the  hudfoand  is  not  vested  with  a  title  in  his  own  rights 
for  any  space  of  time,  to  the  wife's  separate  estate;  that 
the  law  has  •  permitted  him  to  re^ieive  the  incpme,  with 
the  purpose  that  he  m?^ht,  a6  'the  head  of  the  family, 
have  the  means  of  maintaining  that  family^  and  has  made 
it  free  from  liability  to  debts,  in  order  that  •  hife  rttisfor*- 
tnnes  or.thriftlessness  should  not. prevent  the  aocomplishv 
ment  of  the  purpose.  This  view  of -the  purpose  of  the 
legislature  is  strengthened  by  the  section  whieh  makes 
the  carpus  of  the  property  liable  for  artijolee  of  comfort 
and  s4]pport  of  the  household.  This  section,  in  allowing 
the  corpics  of  the  property  to  be.  sold  for  the  support  of -the 
&mily,  and  the  income  to  the  husband  to  be  thus  entirely 
cut  ofl,  olearly  makes  the  husband's  right  subordinate  to 
the  great  purpose  of  providing  a  maintenance  for  the 
&mily. 
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It  is  true,  tlia  statute  has  not,  in.  terrna,  declared  the 
purpose  4)fpelieviDg  the  husband  from  liability  to^account 
for  the  rents  iu^d  pnpfits,  and  has  provided  no  specific 
HiOjde,of  apnipelliag  t|;ie  husband  to  respect  that,  purpose 
in  appropriating  the  inco;ne/  From  tbe  nature  of  the 
thing,  such  an  obligation  mnst-  be  lefllo.be  enforced  by 
the  seose  of  conjugal  and  parental  duty  and  affection. 
The  law  has* aimed  to  ^laee  in  ihe  bands  of  the  husband, 
whose  w^ife  has  a  sepavp>te  estate,,  the  means  of  maintain- 
ing the  family,  and.  ha^  ^eed  him  from  all  restraint,  and 
left  him  untrammeled  to  exercise  his  authority  and  dis- 
cretion as  the  head  of  the  family,  by  saying  that  }x^  shall 
not  be  .questioned  in  law  as  to  those  means.  .The  only 
guaranty,  besides  the  affeotioiii  of  the  husband  and  father, 
that,  the.  husband  will  make  a  proper  disposition  of  the 
inc©me,.)s  found  in  the  remedy  which  the  l^w  gives 
against  the  husband,  and  against  the  corpus  of  the  sepa- 
rate estate,  for  necessaries  supplied  to  the  family. 

A^  the  income  is  given  to  the  husband  in  order  that  he 
may  out  of  h  suppoRt  the  wife  ^iid  children,  exercising 
the  disoretion  and  autljority  which  pertains  to  the  head 
of  the  family  ;  and  as  the,  income  Is  placed  in  his  hands 
a»  trustee  for  that,  purpose^  he  becomes  an  unfit  instru- 
ment for  the  accomplishment  of  that  purpose,  wheu,  with- 
out adequfite^  cause,  he  3eparates  himself  from  his  wife, 
ceases  to  be  to  her  a  husband,  and  becomes  to  iy&r  a  per- 
petual alien  and  stranger.  .The  husband  who  has  perma- 
nently abandoned  his  wife,  and  has  a  fixed  and  unrelent- 
ing purpose  to  subject  her  to  perpetual  exclusion  from 
his  society,  is  not  fit  to  receive  the  income  of  her  separate 
estate,  in  order  that  'he  may,  as  her  hnsband,  with  the 
discretion  and  authority  of  a  husbaiid, — an  authority 
tempered  and  guided  by  aflfectioq, — maintain  her  and 
her  children.  How -can  he,  separated  from  her,  not  abid- 
ing upon  the  same  premises,  not  seeing  her,  or  commu- 
nicating with  her,  know  her  wants  and  prudently  meet 
them? 

The  husband,  in  his  capacity  of  trustee,  is  also  charged 
with  the  duty  of  joining  with  his  wife  in  the  sale  and 
conveyance  of  the  property  of  the  separate  estate.    The 
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law  designed  that  there  should  be  a  union  of  the  judg- 
ments of  the  two  in  the  acts  of  selling  and  <Jonvfey5ngthe 
property.  In  the  attitnde  whic^h  4;be  husband  has  as- 
sumed towards  the  wife^  it  is  impossible  that  this  purpoa^ 
of  the  law  can  be  carried  out.  It  may  be  that  the  inter- 
est of  the  separate  estate  may  require  that  Many  articles 
should  be  sold;  but  how  could  the  consoltattion,  the 
union  of  purpose,  and  couodrt  of  action,  contemplated  by 
the  statute,  be  secured  in  such  a  cas^  f 

Furthetmore,  the  husband  has  the*  dkteretio&ary  ku- 
thority  to  use  the  proceeds:of  the  sale  of  the  wife's  sepa- 
rate eetatein  such  manner  as  is  nxost  beneficial  fbt  the 
wife.  The  husband,  in  this  6ase,  is.not  fit  to  judge  what 
would  be  most  beneficial  to  hip  wife.  He  can  not  know 
her  wants,  and^  if  he  did,  his  complete  alienation  fh)m 
her  has  unfitted  him  for  the  exercise  of  such  a  grfardian- 
ship  over  her. 

An  examination  of  the  previous  decisions  of  this  court, 
in  reference  to  the  removal  of  the  husband  as  trustee, 
will  show  that  the  precise  p6int  of  this  case  has  not  B^en 
heretofore  decided ;  yet  the  tendency  of  the  decisions  is 
to  the  conclusion  Which  we  have  attained  in  this  case. 
Smyth  V.  Oliver,  81  Ala.  89 ;  Fisk  v.  Stubbb,  80  Ala.  835 ; 
Andrews  v.  Andrews,  28  *.  432 ;  Bryan  v.  Bi*yan,  85  ib.  290. 

The  decree  of  the  chancJelloris  reversed,  and  the  cause 
remanded,  for  further  proceedings  pursuant  to  the  forego- 
ing opinion. 


COXj  BHAINARD  &  CO.  vs.  KEAHET. 

[action  against  OfWSKBS  07  SVEAVBOAT   FOR  NEOLIG£ITCE.'| 

1.  Liability  of  master  Jbr  willful  act  of  *^i?a«f.— The  owners  of  a 
steamboat  are  not  liable  for  damages  resulting  from  a  collision 
caused  by  the  willful  act  of  their  seirvants  and  agents  in  charge  of 
the  boat. 
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Appeal  from  the.  City  Caart  of  Mobile. 
Tried  before  the  Hon.  Albx.^McKiustby. 

Thib  aetion  was  brought  by  Oeorge  W.  Keahey,  against 
C0X9  Br^iqard  k  Co.,  to  recover  $800,  as  the  complaint 
alleged,  '^  for  damages  done  to  plaintiff,  by  collision  with, 
and  running  into  a  raft  of  spars  and  staves,  belonging  to 
plaintifl^  by  the  steamboat  Sallie  Carson^  the  property  of 
defendi^nts,  in  the  ui,onth  of  Pecember,  1857 ;  such  col- 
lision beii^g  produced,  by  the  negligence,  want  of  oare, 
and  w^nt  of  slqll  of  the  defend^pts'  servants,  then  and 
ttiere  having  the  charge  and  management  of  said  steam- 
boat." '  The  defendants  pleaded   not  guilty.     "  On  the 
trial,!'  as  the  bill  of  exceptions  states,   "the  plaintift 
proved  that,  in'  December,  1857,  a  raft  of  spars,  belonging 
to  hi  01,  was  floating  dow^.  the  Tombigbee  river,   with 
several. hands  on  board,  wheo  it  was  run  into  by  the  steam- 
boat SaUie  Oarsoin^  which  was  coming  up  the  river;  that 
seven  or  eight* of  the  spars,  4;he  value  of  which  was 
proved,,  were* lost  by  the  collision ;  that  said  steamboat  be- 
longed to  the  defendants  at  that  time ;  that  the  collision 
occurred  in  th^  morning,  soo(i  after  sunrise;  that  the 
rait  was  in  its  proper,  plaoe^  about  the  middle  of  the  river, 
with  ample  room  on  either  side  for  the  steamboat  to  pass 
without  touching  it ;  that  the  steamboat  hove  in  sight 
s^eral  minutea  before  the.  collision,  apd,  when  first  seen, 
was  acme  two  or  three  hundred  yards  distant  from  the 
raft;  that  she  did  not  ring  Uer  bells  to  stop  her  engines, 
or  check  her  speed,  until  ahe  was  oa  the  raft ;  that  she 
was  hailed  hf  the  persons  on  the  raft  to  keep  off;  that 
she  struck  the  raft  with  great  violence,  and  did  not  stop, 
after  the  collision,  to  inquire  what  damage  had  been  done. 
One  of  the  plaintiff's  witnesses  was  asked,  on  cross-ex- 
amination, if  the  collision  was  caused  by  the  willful  aet 
of  the  officers  in  charge  of  the  eteamboat;  and  answered, 
that  he  did  not  know,,  but  it  seemed  so  to  him.    After 
the  court  had  given  its  main  charge  to  the  juiy,  the  de- 
fendante'  coQMel  aaked  the  court  to  instruct  the  jury, 
that  the  defendanta,  as  owners  of  the  steamboat,  were  not 
liable,  if  the  eoUiaion  waa  willfully  caused  by  the  acts  of 
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their  agents  or  servants.  '  The  court  refiised  this  charge, 
and  instructed  the  jury,  that  the  defendants  were  liable, 
although  the  collision  was  intentionally  caused  by  those 
in  change  of  the  stearaboatV  "the  reftisal  of  the  charge 
asked,  and  the  charge  given,  to  each  of  which  the* de- 
fendants excepted,  are  now  aligned  as  efrof. 

Geo.  N.  Stewart,  for  appellants.-^In  the  matter  of 
the  instructions  to  the  jury,  the  6ourt  erred  in  two  re- 
spects. In  the  first  place,  the  complaint  alleging  only  a 
liability  arising  from  the  negligenpe  of  the  defendants'' 
servants,  a  recovery  could  ftot  be  had  on  proof  of  a 
willful  act,  on  account  of  the  varmnce.  In  the  second 
place,  if  the  complaint  had  alleged  the  willful  act  au  the 
cause  of  the  damage,  no*recovery  co&ld  haVo  been  bad, 
because  the  master  is  not  responsible  for  the  willful  torts 
of  his  servants. — Edwards  on  Bailments,  818-19 ;  Story 
on  Agency,  §456;  Wright  v.  Wilcox,  1&  Wendell,  343; 
2  Kent's  Com*  283-4 ;  Gordon  v.  Rolt,  4Exch.  865  ;  Shar- 
rod  v.  Railway  Co.,  i6.  580;  24  Conn,  40;  McManus  v. 
Criokett,  1  East,  106;  Richmond  Turnpike  Co.  v.  Van- 
derbilt,  1  Hill's  (N.  Y.)  R.  480 ;  Redlield  on  Railroads, 
384,  381,  366;  Lindsay  V.  Griffin,  22  Ala.  629;  Blackburn 
V.  Baker,  1  Ala.  '178. 

Manxiko  &  Walebr,  contra. — 1.  The  defendanle,  ad 
owners  of  the  steanlboat,  are  liable  for  damages  sustained 
by  the  collision,  although  it  may  have  resulted  firotn  the 
willftil  act  oi  the  pilot,  if  he  was. acting  at  the  time  in 
the  situation  in  whioh  they  had  placed  him,  and  in  the 
course  of  a  voyage  which  he  was  making  in  their  service. 
Phila.  k  Reading  Railroad  Co.  v.  Derby,  14  How.  (U.  S.) 
468,  486;  Sleath  v.  Wilson,  9  C.  &  P.  607;  Vicksburg.  & 
Jackson  Railroad  Co.  v.  Fatten,  31  Miss.  156,  197 ;  Rail- 
road Co.  V.  K:eary,,8.0hio  St.  20t-9;  Redfield  an  Rail- 
roads, 281,  note;  Joel  v.  Morrison,  6  C,  &  P.  501.   . 

2.  If  the  general  rule  be  as  contended  by  appellants, 
high  reasons  of  public  policy  require  that  an  exception 
should  be  made  as  to  railroad  and  steamboat  companies, 
who  enjoy  a  nionopoly  of  trade,  whose  servants  are  en- 
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trusted  with  a  most  powerful  and  dangerous  «^eut,   and 
who   might  entirely  escape  liability  by  thje  employment 
of  reckless  and  insolvent  persons. 
^.  The  charge  asked  was  ab^ti^aot. 

STONE,  J. — In  the  leading  case  of  McManus  v.  Cfick- 
ett,  (1  fiast,  106,)  Lord  Kenyoti  reviewed  th^  earlier  deci- 
sions,  Bnd*  among  other  things,  declared,  that  *'if  I  com- 
mand my  iervant  to  distrain,  and  he  ride  on  the  distress. 
he  shall  be  punished,  not  I.*'  "When  a  servant  quits 
sight  of  the  object  for  which  he  is  employed,  and,  without 
having  in  view  his  master's  orders,  pursues  that  which  his 
own  malice  suggests,  he  no  longer  acts  in  pursuance  of 
the  authority  given  him,  and  his  ratister  will  not  be  answjer- 
able  for  sbch  act."  ' 

This  case  has  becH  regarded  as  ah  authority  for  the  fol- 
lowing propositions :  Isi,  When  the  servant  is  in  the  per- 
formance of  his  master's  orders,  or  authorized  acts,  and, 
in  the  5olng  thereof,  conducts  himself  so  negligently  or 
unskillfully  that  injury  results  to  another  or  his  goods, 
then  the  doctrine  of  respondeat  mperior  applies ;  and  the 
master  will  be  liable  in  an  action  on  the  case.  2d.  That 
for  the  acts  of  the  agent  or  servant,  willfully' and  inten- 
tionally done,  without  th^  command  of  authorization  of 
the  master,  the  servant  is  liable,  and  the  master  is  not. 

These  principles  are*  asserted  in  the  following  authori- 
ties :  Story  on  Agency,  §  4f56 ;  2  Kent's  Con?,  m.  pp.  259, 
260;  Addison  ori  Contracts,  635;  1  Smith's  Lead.  Cases, 
(notes  by  II.,&  W.,)  560;  Foster  v.Eseex  Pank,  17  Mass. 
479;  Edw.  on  Bailments,  818-9;  Angell  on  Carriers, 
§1 541,  604;  Wright  v.  Wilcox,  19  Wend.  343 ;  Richmond 
Turnpike  V.  Vanderbilt,  1  Hill's  (U.  T.)  R.  480 ;  Hibbard 
v.  K  T.  &  Erie  R.  R.  Co.,  1  Smith's  (N'.  H .)  R.  455, 467 ; 
TullerV.  Voght,13  III.  277;  Moore  v.  Sanborne,  2  Mich. 
519 ;  McCoy  v.  McKovren;  26  Miss.  487 ;  Ingram  v.  Atkin- 
son,'4  Texas,  270;  Croft  v.  Alison,  4  B.  &  Aid.  590. 

The  principles  declared  in  McManus  v.  Crickett,  supra^ 
have  been  several  times  recognized,  and,  in  some  cases, 
made  the  basis  of  decision  in  this  court. — Blackburn  v. 
Baker,  1  Ala.  173;  Lindsay  v.  Griffin,  22  Ala.  629; 
Walker  v.  Boiling,  ib.  294 ;  Eirksey  v.  Jones,  7  Ala.  622, 


Digitized  by 


Google 


844  ALABAMA. 


Cos,  Bvainard  &-  Co.  y.  Heahey. 


Influenced  by  tfaeee  decisions^  we  feel  it  oar  duty  to  ad- 
here to.  the  rule,  and  to  reverae  this  case  on  the  charge 
refused  by  the  court. 

There  was,  at  least,  some  evidence  tending  to  show  that 
the  injury  was  caused  by  the  willful  act  of  those  in  qharge 
of  the  steamboat ;  and  it  was  the  right  of  the  defendaats 
to  have  it  passed"  on.  by  the  jury.^-Hopper  v,  Ashley, 
15  Ala.  457 ;  Ala.  &  Tenn.  R.  K.  v.  Kidd,  29  Ala.  221, 227. 

Several  distinctions,,  in  cases  o(  master  and  seryant, 
have  been  taken,  dome  of  which  appear  to  ub  to  be  un- 
sound. We  will  not  consider  them  in  this  opinion,  as 
they  are  not  necessary  to  a  correct  decision  of  this  case- 
None  of  them  materially  unsettle  the  great  distinction, 
ri!iled  in  McManus  v.  CVickett,  between  those  injuries 
which  are  the  direct  result  of  intentipnal  or  willful  iiwilt 
on  the  part  of  the  servant,  and  those  which  result  from 
his  mere  carelessness,  or  want  of  skill.  It  seems  to  be 
well  settled,  that  if  the  servant  be  in  the  performance  of 
a  duty  entrusted  to  him,  aqd,  from  a  want  of  either  skill 
or  dili^enoe,  injure  another,  it  will  notercuse  the  master 
or  employer,  even  if  the  sfervant,  in  the  matter  complaind 
of,  was  acting  contrary  to  instructions.  Tru&ting  the  ser- 
vant in  the  given  case,  is  an  assupiption  by  the  master 
of  all  responsibility  which  results  from  negligence  or  want 
of  skill  in  the  servant.  But  this  rule  does  not  apply, 
when  the  servant  actually  wills  and  intends  the  injury,  or 
steps  aside  from  the  purpose  of  the  agency  committed  to 
him,  and  inflicts  an  independent  wrong.  Thus,  if  an 
oflicer,  having  the  control  and  direction  of  a  steam-engine 
committed  to  him,  willfully  and  intentionally  perverts  its 
immense  power  to  the  damage  of  others,  he  alone  is  re- 
sponsible; unless,  perhaps,  ift  case  of  want  of  skill,  or 
known  recklessness  c^  the  servant,  a  question  may  arise 
as  to  the  liability  of  one  whq  employs  such  reckless  or  un- 
skillful servant.  On  the  other  hand,  for  all  damage  which 
is  the  result  (not  intended  by  the  officer  in  charge)  of  his 
want  of  skill,  carelessness,  or  even  recklessness,  the  doc- 
trine is,  respondeat  superior. 

In  the  following  cases,  no  question  was  raised  or  con- 
sidered as  to  the  responsibility  of  the  master  for  willful 
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or  inti^ntioiial  tarts.comrtiitted  by  the  servant.  The  ques- 
tion  was,  whether  or -not  the  master  was  liable  for  injuries 
caused  by  the  tecklessness  or  unskillfajness  of  the  servant^ 
in  cases  in  which  the  servant,  though  not  intendttig  inju- 
ry, bad  nevertheless  disregarded  the  instructions  of  the 
ma&^er,  t>t  e^efi  gone  against  orders.  Such  disregard  of 
orderfe  will  not  exoiase^the  masted,  unlesff  the  servant  go 
further  an4  intend  or  will  the  wrongs  done. — Phila.  and 
Bead.  R.  ».  y.  Derby,  1.4  How.(U.  S.)465,  484-7;  Sleath 
y.  WilsoB,  9  C.  &  P.  60T ;  Joel  v.  Morrison,  6  C.  &  P.  501 ; 
Smith  orri  Maa*  and  Serv,  151-2 ;  Vicks.  and  Jack.  R.  R: 
V.  Patton,  81  MfisSi  166,  196-7;  Bedfield.  on  Railways, 
380,  581;  Parsons  on*  Contracts,  86-7;  Reeves'  tkym. 
Bel.  868  ;  Railroad  Go.  V.  Keriry,  8  Ohio  St-R.  801,206-^7. 
See  alpOt  the  following*  authorities  j  Echols  •  v.  Todd, 
20Texa«,'190  5.  Mills  v»  Ashe,  16  Teias,  295';  Henderson  v, 
RaiJroad  Co.,  17  Tex.  580.;  Luttrell  v.  Hnyrre,  8  Sneed,  aO; 
Buggitts  w  WetsoB,  15  Barber  (Ark,)  118 ;  Jones  v.  Glass, 
1©  Ired.  .805 ;  Lowry  v.  Ihgrani,  6  U%e».  k  Wek.  302; 
Hegenw>  r..  Wesiern  R-  R.  Co.,  l6  Barfc,  (Sup.  Ct.>  353. 

What  we  have  said  ahove  is  not  intended  to  impaip  the 
lidt>^itie8  of  common  carriers. 

Whether  Sortie  o#;  the  principles^  ruled  in  the  case  of 
McManos  v.  Cnek&it^isupra^  should  not  be  changed,  so  as 
to  aeci^mmodato  .the  relation  orf  xnaoter-  aud  servant  to  the 
very  useful^  yet  terrible  motive  agent,  ateam,  is  a  question 
not  fi(>r  tta,  but  for  the  legislature.  '     '    .      " 

fievorfiied  and  remanded*  .         '. 


BURDEN  vs.  McWILLIAMS. 

[vsaMh  i>v  RUHv  or  PBOPBarr  lit  slave.] 

1.  Compefeni^  of  de/en^nt  in  execution  as  witneU  for  plaintiff. — Under 
the  Code,  (i  2302,)  the  defendant  in  execution  is  a  competent 
witness  for  the  i^aintiff,  on  a  trial  of  the  right  of  property. 
23 
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t. ,  Statute  of  frauds  as  to  three  years  possessien:  of  pergonal  property^ 
Section  1295  of  the  Code,  fi^s  to  thije©  years. pQ3sessioft  of  personal 
property  under  a  loan,  being  a  re-«nactmenl.  of  the  former  statute, 
-  .  (Clay^s  Digest^  255,  ?2,)  is  not  confineld  in  its  oper^tron  to  posses- 
sions commenced  or  cdntinued  for  three. years  since  the  Code  went 
inito  effect;  consequently,  to  enaW©  a '  creditor  of  the  'loanee  to 
subject  ihe  property  to  the  payment  of  his  debt,  it  ia  not  neoosgary 
that  he  8houl4  show  tliree  years  continuous  possession  befor^  Ch^ 
Cpde  went  into  effect,  or  three  years  coatinQous-poasesfiipn.  since 
that  time.  '     ,  •   ; 

Appeal  from  the  Circuit  Court  of  A^tau^i     ;, 
,  Tried  before  tbeHoDv  A.  A.  Oolemai^- 

This  was  a  trial  of  tfae  right  of  property'  m  a  slave, 
between  Atex.  K.  M^WilHants,  plaintifl*  in  exeeutlon 
against  Washiiigton  L.  Durden,  and  GilJy  pnrden  aa 
claimant.  The  plaii1tiff*s  judcfment  was  Irendered  on*the 
litli  April,  1854;  un  execution,  idsuefttbei^onj  was 
levied  on  the  slave  here  in  CQntroversy  on  the  2d  August, 
1854 ;  and  a  clainj  to  the  slave  wias  interposed  by'  Mre.' 
Gilly  Durden  on  the  ^anie  day.  The  case  was  before  this 
court  at  its  June  term,  1857,  when  the  judgment  of  the 
(iircuit  court  was  reversed,  and  the  cause  reraaitded.— See  . 
31  Alu.  206.  The  facts  disclosed  on  the  second  tinal,.ai>d 
the  rulings  of  the  circuit  court,  thereon,  are  thus  stated  in 
the  bill  of  exc^ptians :        * 

**  The  plaintiff  offered  in  evidence'.hiji  judgment  «gaiWst 
the  defendant  in  e«ecuttt)ni  rendered  on  th^  14th  April, 
1854,  together  with  the  note  on  which  said  judgment 
was  founded,  given  by  said  defendant  oi?  the  17th  Febru- 
ary, 1853;  proved  the  issue  of  execution  on.  said  judg- 
ment, and  its  levy  on  the  ilave  Jim,  here  in  controversy, 
in  August,  1854 ;  introduced  proof  tending  to  show  pos- 
session of  said  slave  by  said  defendant  in  execution  at 
the  time  of  the  levy,  and  then  closed.  The  claimant 
then  introduced  evidence  tending  to  show,  that  she  raised 
said  slave,  and  owned  him  in  1849  j  that  she  let  s^id  de- 
fendant ia  execution,  in  1849,  have  the  labor  of  said 
slave,  reserving  to  herself  the  right  to  resume  the  posses- 
sion when  she  pleased;  that  the  slave  returned  to  her 
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possession  every  Christmas  afkerv^ards  j  and  that  she  re- 
sumed absolute  control  and  4)088easi^n  of  said^  slave  in 
February,  1854,  and  k6pt  him^as  hers  until  the  levy  of 
plaintiff's  execution.  There  wits  ^vid^'nce,  also,  tending 
to  show  that  said  clefendant  in  ^xecu^ion  hired  out  said 
slave  in  1850,  worked  him  on  his  fai^m  in  1851  and  1852, 
and  hired  him  out  again  in  1852  and  185$.  The  plaintiff 
then  offered  the  defendant  in  execution  as  a  witness. 
The  claimant  objected  to  his  competency.  The  court 
overruled  the  objection,  and  permitted  him  to  testify ; 
and  the  claimant  excepted. 

"The  claimant  asked  the  court  to. charge  the  jury  as 
follows;  *That  in  considerring  the  question  orf  threeyesirs 
possession  by  tbe  defendailt  iu  execution,  if  they  find 
that  he  had  not  acquired  three  years  continuous  posses- 
sion np  to  the  17th  January,  1853,  then  they  will  consider 
whether  h4  has  had  three  y6ars  continuous  pfossession 
sitiQe  said  17th  January,  1853 ;  and  if  they  find  that  he 
did  not  have  three  years  continuous  possession  prior  to 
thp  17th  January,  1853,  and  has  not  had  three  years  con- 
tinuous possession,  since  that  time,  then  they  cannot  find 
for  the  plaintiff,  on  the  grouhd  that  the  defendant  in  exe- 
.  cution  had  had  three  years  continuous  possession  of  siiid 
slave,  and  that  the  plaintiff  s  debt  was  contracted  with 
him  on  the  faith  of  that  possession.'  The  pourt  refused 
to  give  this  charge,  and  the  claimant  excepted." 

The  rulings  of  the  court  to  whioh,  as  above'  stated,  ex- 
ceptions were  reserved,  are  now  assigned  as  error: 

Elmoeb  &  Yancey,  fpr  the  appellant. 
Watts,  JijbQB  &  Jackson,  cdairCi. 

R.  W.  WALKER,  J.— Under  the  Code,  (§  2302,)  it  is 
not  a  sufficient  reason  for  excluding  a  witness,  that  the 
effect  of  a  judgment  in  favor  of  the  party  who  introduces 
him  would  be  to  place  him  in. a  state  of  security.  His 
competency  depends  upon  the  question,  whether  the  ver- 
dict and  judgmdttt  would  be  evidence  for  him  in  another 
suit ;  and  the  test  whether  they  would  he  evidence  for 
him,  is  the  inquiry,  wbuld  they  be  evidence  against  him, 
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if  adverse  to  the  party  introducing  him?  In  other 
worda,  the  witness  is  competent,  unless  the  verdict  and 
judgment  would  be  evidence  for  or  against  him  in  another 
suit,  according  as  thej  may  be  for  of  against  th^  party 
calling  him.— Blakey  y.  Blakey^  33  Ala.  618,  and  cases 
cited.  As  a  judgment  in  fAyor  of  the  claimant  would, 
as  to  the  defendant  in  execution,  he  res  inter  alios  acta, 
and,  therefor^,  cbuld  not  in  any  subseqtieTit  suit  be  evi- 
dence against  him,  he  was  not  incompetent. 

2.  It  is  not  neces^ry  that  we  should-  determine, 
whether  ther^  may  not  be,  in  some  tespects,  a  difference 
between  the  provisions  of  the  act  of  1803,  (Clay's  Dig. 
25Q,  §  2,)  and  sections  1294-5  of  the  Code,  regulating  the 
rights  of  creditors  and  purchasors  of  loanees  who  are 
suffered  to  retain  possession  of  personal  prppcrty  for 
three  years.  For,  however  this  may  be,  there  is  i>o  doubt 
that  the  provision  which  is  made  in  section  1295 .  of  the 
Code,  was  fully  embraced  by  tbe  act  of  1808.  This  sec- 
tion, therefore,  simply  corjtinues  in  force  a  principle  em- 
bodied in,  and  is,  to  that  exteat,  a  re-enactment,,  rather 
than  a  repeal  of,  the  former  statute.  Hence,  it  is  not  to 
be  confined  iu  its  operation  to  possessions  commenced  or 
continued  for  three  years  after  th6  Code  went  into  effect, 
but  applies  as  well  to  cases  in  which  the  three  years  posr 
session  by  the  loanee  is  made  up  iu  part  of  time  which 
elapsed  before,  and  in  part  of  time  which  elapspd  atter, 
the  Code  went  into  operation. 

Judgment  affirmed. 


BOYITTON  vs.  McEWEK". 

[action    by    HliR,     AGAIKBT    ADXINrSTRATOA    OF  INSOIiYBNT  SSTAlO^,  JPOR 
RECOTEl^r  OF  RENTS.] 

1.  AdmimHratof's  authority  to  rent  landa. — ^Under  tho*  provisions  of 
the  Code,  (if  1737, 1751,)  th«  administrator  of  an  itMolr^at  efltate 
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may  rent  out  the  lands  belonging  to  the.  estate,  and  receive  and 
hold  the  rents  as  assets ;  C9n6equent]y,  the  heir  cannot  maintain 
an  action  against  him  to  recover  such  rents. 

Appeal  from  the  Circuit  Ooart  of  Dallas. 
Tried  before  the  Hon.  Kat.  Cook. 

This  action  was  brought  by  the  only  child  and  heir-at- 
iaw  of  James  A.  McEwen,  deceased,  against  Henry  B. 
Boyntouj  who  was  the  administrator  of  said  decedent; 
•and  was  commenced  on  the  14th  October,  1858.  The 
object  of  the  suit  was,  to  recover  the  rents  of  a  certain 
house  and  lot  in  Cahaba,  known  ae  the  "*'  Burnett  house," 
which  the  defen(iant,a8  administrator  *rfe  bonis  non,  had 
rented  out,  under  an  order  of  the  probate  court,  from  the 
20th  A"g»8t,  1855,  until  the  Ist  February; .  1858 ;  which 
rents  the  defendant  had  received,  and  had  expended,  be- 
fore the  institution  of.  this  suit,-  in  the  payment  of  debts 
and  the  expenses  of  administration.  The  defendant 
pleaded  the  general  is^iie,  and  the  cause  was  tried  on 
issue  joined  on  that  plea.  It  appeared  from  the  evidence 
adduced  on  the  trial,  that  James  A.  McEwen,  the  dece- 
dent, died  on  the  l2th  October,  1853,  being  then  the 
ownerof  said  house  and  lot;  that  letters  of  administra- 
tion on  his-estate  were  granted,  on  the  12th  Nov-ember, 
1853,  to  William  M..Lapsley,  who,  after  reporting  the 
estate  insolvent  in  ISfovember,  1854,  resigned  his  admin- 
istration in  July,  1855;  and  the  defendant  was  appointed 
administrator  <ie  bonis  non  on  the  21st  July,  1855.  The 
decadent's  widow  brought  an  action  agaiust  the  adminis- 
trator, to  recover  the  rents  of  the  same  premises ;  and, 
under  the  ruliwgs  of  the  circuit  coyrt,  recovered  a  judg- 
ment for  the  rents  received  by  the  defendant  within  three 
years-  after  the  decedent's  death.  From  this  judgment 
the  defendant  took  an  appeal,  and  the  appeal  Ttas  pend- 
ing before  the  supreme  court  when  the  trial  was  had  in 
this  case  in  the  circqit  court.  On  the  evidence  in  this 
case,  all  of  which  is  set  out  in  the  bill  of  exceptions,  the 
court  charged  the  jury,  that  the  plaintiff  was  entitled  to 
recover;  to  which  the  defendant  excepted,  and  which  he 
now  assigns  as  error. 
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D.  W.  Bainb,  with  Geo.  W.  Gaylb,  for  appellant. 
Byrd  &  Morgan,  canira. 

A.  J.  WALKER,  C.  J.— The  d^fendaut,  being  the 
administrator  of  an  insolvent  estate,  rented  out  the  land 
of  the  estate  at  public  auction,  until  it  was  sold  under  a 
mortgage,  given  by  his  intestate,  and  appropriated  the 
money  received  for  rent  to  the  discharge  of  the  debts  and 
expenses  of  administration.  Th^  heir  sues  in  this  case  to 
recover  the  rent  so  collected  and  paid  6ver;  and  we  .de- 
cide that  tlie  action  cautiot  be  maintained. 

The  Code,  iu  sectionlTST,  devotes  the  whol^  property 
of  the  decedent,  with  the  exceptions  specified  in  section 
1788,  to  the  payment  of  his  debts ;  and,  .in  section  175i, 
authorizes,  the  reprosentative  torent  the  lands  of  the  de^ 
ceased  at  public  auction,  and  declares  the  proceeds  of  the 
renting  to  be  assets  of  the  estate.  The  authority  to  rent 
is  not  here  confined  to  solvent  estates;  and  there  is 
nothing  whatever  in  the  Code,  from  which  such  restriction 
of  the  authority  can  be  inferred.  Before  the  Code  was 
adopted,  the  authority  to  rent  applied  only  where  the 
estate  was  solvent.-^ratton  v.  Crow,  26  Ala.  426 ;  Long 
V.  McDougald,  23  Ala.  413 ;  also.  Bank  v.  Fry,  23  Ala. 
770.  The  statute  of  1839,  which  then  gave  theauthority 
to  rent,  was  not  materially  dilierent  from  the  law  now  in 
farce.— Clay's  Digest,  199,  §  37.  If  this  court  hp;d,  be- 
fdre  the  adoption  of  the  Code,  construed  that  statute  so 
as  to  confine  its  authority  to  the  renting  of  lands, of  sol- 
vent estates,  it  would  have^been  our  dqty  to  regard  the 
re-enactment  of  the  substance  of  the  statute  as  an  adop- 
tion of  the.  construction  previously  given  to  it,  and  to 
have  followed  that  construction.  But  it  is  clear  that  the 
confinement  of  the  authority  to  rent  to  solvent  estates 
was  not  the  result  of  a  construction  of  the  act  of  1839, 
but  was  the  necessary  effect  of  the  act  of  1822,  which 
made  a  failure  to  apply  for  leave  to  sell  the  land  of  an  in- 
solvent  estate  equivalent  to  the  perpetration  of  a  der^5- 
torrt.— Clay's  Digest,  198,  §  27.  This  last  named  statute 
was  regarded  as  imperatively  requiring  the  representative 
to  obtain  an  order  and  sell  the  land,  when  the  estate  was 
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ineolvent;  and.beiii^so  undeijstood,  it  nece6S*arUy  pro- 
hibited a  rentiflg.  'That  statute,  not  being  carried  into 
the  Code,  is  repealed.  The  ^ound  upon  ^hiclx  the  au- 
thority to  rent  the  land  of  an  insolvent  estate  was  denied, 
ia  thus  removed  ;  and  we  thus  have  a  rather  significant 
indication  of  an  inteut  to  change.  th€i  law.  We  certainly 
have  now  a  general  authority  fo  rent,  unqualified  by  any 
other  statute;  atfd,  no  reason  occurs  to  us  Why  an  excep- 
tion as  to  the  lands  of  insolvent  estates  should  be  inferred. 
There  are  cogent  reasons  why  the  authority  to  rent  should 
-apply  to  insolvetit  estates. '  The  title  to  the  land  may  be 
involved  in  litigation,  which  woitld  render  a  speedy  sale 
•imprudent.  The^ppiication  to  sell.  m;ay  itself  give  rise 
to  a  protracted  silit,  peiidingwhichit  wO^uld  be  expedient 
to  rent  out  the  land.  Or  a  controversy,  as  to  thesamount 
of  debts  to  be  paid^'raay  render  it  probable  th^t  a  sale  of 
the  entire  land' will  not  be  necessary,  and  make  it  greatly 
to  the  interest  of  the  heir  that  there. should  be  apostpone- 
mentof  the  sale  and  an  intermediate  renting.  Other 
contiilgencies  may  arise  in  which  a  renting  would  be 
proper.  We  think,  therefore,  that  there  is  no  reason, 
growing  Out  of  the  insolvency  '  of  the  estate  itself,  for 
denying  the  authority  to  rent  the  land  belonging  to  it; 
and  we  think  the  statute,  in. the  legitimate  force  of  its 
termVbfestows  the  authority,  while  it  is  unqualified  by 
arty  other  provision  of  our  present  system.    • 

The  judgment  of  *the  court  below  is  reversed,  and  the 
caus^emandedi 


8C0GGIN  vs.  BLACKWELL. 

[action  on  opjbn  account  for  work  and  labor  DONE.J 

J.  Statute  of  frauds  as  to  contract  not  to  be  performed  within  one  year 
A  verbal  oontraot.  for  the  performance  of  services  as  an  overseer 
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for  the  term  of  twelve  months,  to  commence  at  a  future  day,  is 
void  under  the  statute  6f  frauds,  (Code,  i  1551,  subd.  1 ;)  and  a 
partial  performance  of  it,  cou^)led  \yith  a  discharge  without  cause, 
will  not  enable  the  party  to  recover  the  stipulated  wages  after  the 
termimJtion  of  the  twelve  months* 


Appeal  from  the  Cipcuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.. Cook.    . 

This  action  Wasbrought  by  Alexander  Scoggra,  a.i^ainsl 
Francis  M.  Blackwell,  to  recover  the  sum  of  f85(>,  al- 
leged to  be  **  dye  by  account  on  the  1st  January,  1869, 
for  work  and  labor  done  by  plaintiff  for  defendant,  at  his 
request,  as  an  overseerj  during  the  year  1858  ;'*  and  was 
commenced  on  the  6th  April,  1859.  The  defendant 
pleaded  non  assumpsit,  the  statute  of  frauds,  former  re- 
covery, and  payment.  "On  the  trial,"  as  the  bill  of  ex- 
ceptions states,  "  the  plaintiff  proved  that  in  December, 
1857.  the  defendant  employed  him  as  an  overseer  for  the 
year  1858,  at  the  sum  of  $800  for  said  year;  that  the  eon- 
tract  was  verbal,  and^not  in  writing;  that  he  entered  into 
the  defendant's  service,  as  such  overseer,  on  the  1st  Janu- 
ary, 1858,  and  discharged  his  duty  as  such  for  twelve 
days,  when  the  defendant  discharged  him  without  suffi- 
cient cause.  Upon  this  evidence,  the  court  charged  the 
jury,  that  the  contract  for  said  services  was  void  under 
the  statute  of  frauds,  and  that  the  plaintiff  could  not 
recover  on  said  contract,  though  he  might  recover  ilr  the 
twelve  days'  service.  The  plaintiff  excepted  tcf  this 
charge,  and  requested  the  court  to  instruct  the  jury, 
'  that  although  said  contract,  when  made,  was  void  under 
the  statute  of  frauds ;  yet,  if  such  contract  was  made, 
and  the  plaintiff'  afterwards  entered  into  the  defendant's 
service  at  the  time  provided  for  therein,  and  the  evidence 
satisfies  them  that  he  entered  into  such  service  under' the 
same  terms  set  forth  in  said  contract,  and  that  the  de- 
fendant then  so  understood  the  matter,  and  accepted  the 
service  with  such  understanding,  and  turned  the  plaintiff 
off  without  good  cause,  then  he  is  bound  by  the  contract 
as  much  as  if  it  were  in  writing/     The  court  refused  to 
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give  this  charge,  and  the  plaintiff  excepted."  In  conse- 
quence of  these  rulings  of  the  court,  the  plaintiff  took  a 
nonsuit,  which  he  now^movesto  set  aside;  assigning  as 
error  the  charge  given,  and  the  refusal  of  the  charge  re- 
quested. 

Qko.  W.  Qayle,  For  the  appellant,  contended,  that  par- 
tial perfdrriaance  by  the  plaintiff,  until  discharged  without 
cause,  entitled  him  to  recover  the  entire  wfilges  stipulated 
after  the  termination  of  the  year,  although  the  contract 
was  void  under  the  statute  of  frauds ;  citing  the  following 
authorities :  Rake's  Adm'r  v.  Pope,  7  Ala.  161 ;  Danfarth  • 
V.  Laney^  28  Ala.  276;  6  VermQnt,'3.83;  2Rawle,  58; 
8  Watts  &  8.  56 ;  8  J.  J.  Mar.  489 :  13  Pick.  1 ;  4  Bing. 
309;  4  Conn.  568;  10  Wendell,  436;  7  Barn.  &  Cr.  73; 
•  1  Fairf.  40. 

Pbttus,  Pegubs  &  DAWSoir,  eontra,  cited  Cronimelin  v. 
Thiess,  31  Ala.  412;  Drummondv.  Burrell,  13  Wendell-, 
307;  Boydell  v.  Druramond,   11   East,  155;  Chitty  on^ 
Contracts,  68  ;  Browne  on  Statute  of  Frauds,  291-92. 

STONE,  J. — The  contract  in  the  present  case  was  oral, 
entered  into  in  the  mon.th  of  December,  1857,  by  which 
the  plaintiff  bound  himself  to  serve  the  defendant  in  the 
capacity  of  overseer,  for  atid  during  the  yeaf  1858.  By 
the  very  terms  of  the  contract,  it  was  not  to  be  com- 
pletely performed  within  one  year  from  the  making 
thereof.  So  long  as  the  contract  remained  executory,  no 
action  could  be  predicated  upon  it  for  its  breach  or  non- 
performance.— Code,  §1551,  subd.  1;  Browne  on  Stat. 
Frauds,  292;  Chitty  oa  Contr.  67-8;  Crommelin  v. 
Thiess;  31  Ala.  412;  Boydell  v  Drummond,  II  East,  142, 
155;  Drummond  v.  Burrell,  13  Wendell,  307;  Craig  v. 
Vanpelt,  3A.K.  Mar.  489;  Philbrook  v.  Belknap,  0  Ver- 
mont, 883. 

The  ruling  of  the  circuit  court  is  correct,  and  its  judg- 
ment is  affirmed. 
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CALLOWAY  vs.  GILMER. 

[bill   in    EQIITT   BT   INFANT   HEIRS,   TO   BET  ASIDE  PCRCHASE  BY*EXEC0T0R 
AND  OUARDIAN    AT   HIS  OWIT  SALE.] 

1.  Purchase  hy  trustee  dt  hU  own  sale ;  tohen  set  aside  in  «j«it^.— The 
defendant  having  married  the  complainants'  mother,  who  was  at 
the  time  tlieir  guardian  by  appointment  from  the  probate  court, 
and  also  executrix  of  their  deceased  father's  will ;  and  having 
afterwards  procured  from  the  probate  court,  as  executor  in  right 
of  his  wife,  an  order  for  the  sale  of  the  decedent's  real  estate, 
which  was  deVised  to  the  corny lainanta  jointly  w>th  their  mother; 
and  having  himself  become,  through  an  Qgent«  the  purchaser  at 
the  sale,  — the  sale  was  set  aside  at  the  instance  of  the  infant  de- 
visees, although  no  fraud,  unfairness,  or  inadequacy  of  price  was 
shown. 

Appeal  from  th^  Chancery  Court  at  Montgomery. 
Heard  before  the  lion.  Wade  Keyks. 

The  bill  in  this  case  was  filed,  on  the  Slst  May,  1858, 
by  Peachy  R.  Gilmer  and  Fleming  M.  Qilmer,  infants 
suing  by  their  next  friend,  against  Willis  R.  Calloway, 
Mary  E.  Calloway,  his  wife,  Samuel  B.  Marks,  F.  W. 
Jordan,  and  Jere.  Lamar ;  and  sought  to  set  a^ide  a  sale 
of  certain  real  estatej  which  was  made  by  ^aid  Calloway 
and  wife,  as  executor  and  executrix  of  the  last  will  and 
testament  of  Robert  G.  Gilmer,  deceased,  under  an  order 
of  the  probate  court,  on  the  4th  December,  1854.  The 
complainants  were  the  only  children  and  heirs-at-law  of 
said  Robert  G.  Gilmer,  who  died  in  the  early  part  of  the 
year  18fi3,  and  by  whose  last  will  and  testament,  which 
was  duly  admitted  to  probate  after  his  death,  the  lands 
now  in  controversy  were  devised,  in  the  event  of  the 
second  marriage  of  his  widow,  to  her  and  the  complain- 
ants, to  be  divided  equally  among  them.  The  testator*^ 
widow  duly  qualified  as  executrix  of  his  will,  and  also  as 
guardian  of  the  complainants,  and  afterwards  marrfed  the 
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defendjmt  Calloway.  In  September,  1854,  Calloway  and 
wife,  as  executor  and  executrix,  procured  from  tlie  pro- 
bate court  an  order  for  the  sale  of  the  lands,  on  the 
ground  that  they  could  not  be  equitably  divided. among 
the  devisees.  At  the  s'ale,  Jere.  LamaV  became  the  pur- 
chaser, under  an  agreement  with  Calloway  that  he  would 
buy  it  for  the  latter.  The  sale  was  confirmed  by  the  pro- 
bata court,  and  the  executor  arid  executrix  were  ordered 
to  make  a  deed  to  Lamar,  who  was  reported  by  them  to 
be  the  highest  art d»best.  bidder,  and  to  have  paid  the  pur- 
chase-ra(iney ;  and  a  cor^veyance  was  accordingly  executed 
by  them  to  Lamar,  who,  on  the  19th  D^cemjt)er,  1855, 
conveyed  the  lands,  by  deed  without  warranty,  to  Callo" 
way.  No  part  of  the  purchase-money  was  in  fact  paid 
by  Ldmar;  but  Calloway  and  wife,  on  settlement  with  the 
probate  court  as  executor  and  executrix,  were  charged 
with  the  whole  amourtt,  while  the  complainants'  portion 
was  decreed  to  them  as  guardians.  Marks  and  Jordan 
were  joined  as.  defendants,  on  the  ground  that  Calloway 
had  resold  a  portion  of  the  land  to  each  of  them,  at  an 
advanced  price. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor dismissed  the  hill  as  to  the  defendant  Marks;  con- 
firmed the  sale  by  Calloway  toJordan,  as  if  made  in  trust 
for  the  complainants;  set  aside  Calloway's  sale  and  pur- 
chase of  the  lands  remaining  unsold  by  him,  and  ordered 
a  reference  of  the  matters  of  account,-^ directing  the 
noiaster  to  charge  Calloway  with  two  thirds  of  the  rents 
of  the  entire  tract  of  land,  up  to  the  time  of. his  sales  to 
Marks  and  Jordan  respectively,  and  with  two-thirds  of 
the  purchase-money  received  by  him  from  them,  and  to 
credit  him  with  the  amount  paid  for  taxes  on  the  lands, 
and  with  the  value  of  permanent  improvements  erected 
by  him.  Prom  this  decree  Calloway  now  appeals,  and 
here  as3ign€  it  as  error. 

Watts,  Judge  &  Jackson,  for  appellant. — 1.  Calloway, 
being  executor,  in  ri^ht  of  his  wife,  and  thereby  having 
an  interest  in  the  testator's  estate,  had  the  right  to  pur- 
chase at  his  own  sale. — Brannan  v.  Oliver,  2  Stewart,  47; 
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Saltmarsh  v.  Beene,  4  Porter,  283 ;  McLatve  v.  Spence, 
6  Ala.  894;  Julian  v.  Reynolds,  8  Ala.  661;  McCartney 
V.  Calhoun,  17  Ala.  801 ;  Charles  v.  DHho8e,"29  Ala.  367. 
No  fraud  or  unfairnes's  in  the  sale  is  asserted,  and  the 
proof  shows  that  the  laijds  brought  their  full  market 
value  at  the  time. 

2.  The  fact  that  Calloway,  at  the  time  of  the  sale,  was 
guardian  of  the  complainants  in  right  of  his  wife,  cannot 
affect  his  right  to  purchase  at  the  sale.  He.  made  the 
sale  as  executor,  and  not  as  guardian ;  and  no  part  of  the 
lands  had  then  been  assign^  or  set  apart  to  the  com- 
plainants, or'  to  Calloway  and  wife  as  their  guardians. 
Where  the  offices  of  executor  and  guardian  are  united  in 
the  same  person,  he  holds  the  estate  in  hie  hands  as  ex- 
ecutor, and  does  not  hold  anything  as  guardian  which  is 
not  separate  from  the  assets  of  the  estate,  or  placed  to 
his  account  as  guardian. — Davis  v.  Davis,  .10  Ala.  299- 
300. 

Saffold  &  ARRiNGTOiii,  cotUra. — It  is  admitted,  that  the 
sale  was  made  by  Calloway  and  wife  as  executor -and  ex- 
ecutrix ;  and  that  all  the  formalities  of  the  statute,  regu- 
lating sales  by  executors  and  administrators,  were  coni'- 
plied  with;  but  it  is  insisted,  that  Calloway  has  not 
brought  himself  within  the  exception  to  the  general  rule 
established  by  several  decisions  of  this  court,  on  the  au- 
thority of  Brannan  v.  Oliver,  2  Stewart,  47.  Although 
that  case  has  never  been  overruled,  its  correctness  has 
been  frequently  questioned,  and  an  intention  declared  not 
to  extend  the  exception  to  the  general  rule  which  forbids 
a  purchase  by  a  trustee  at  his  own  sale. — McCartney  v. 
Calhoun,  17  Ala.  303 ;  Andrews  v.  Hobson,  23  Ala.  28jS ; 
Montgomery  v,  Givhan,  24  Ala.  685  ;  Saltmarsh  v.  Beene, 
4  Porter,  283. 

1.  Calloway  did  not  have  such  an  interest  in  the  estate 
or  lands  as,  under  the  established  exception,  authorized 
him  to  purchase  at  his  own  sale.  His  only  interest  was 
as  husband  and  trustee  of  the  testator's  widow,  to  whom 
the  lands  were  devised  jointly  with  the  complainants, 
and  whose  interest  therein  belonged  to  the  corpiis  of  her 
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separate  estate.     He  ia  within  neither  the  letter  nor  the 
reason  of  the  exception. 

2.  The  exception  has  never  been  extended  to  s^lea.  of 
realty ;  aod  the  earjy  cases  in  Vir^nia  and  Kentucky^  on 
which  it  was  at  first  partly  based,  have  been  since  over- 
ruhed,  so  far  as  regards  sales  of  real  estate. — Moore  v. 
Hilton,  12  Leigh,  28;  Bailey's  Adm*r  ^.  Robinsoo,  1  .Grat- 
tan,  4;  Grider  v.  Pay«Q,  9  Dana,  188.  In  Sooth  Caroling, 
the  exoeption  never  hafe  been  extended  to  sales  of  real 
estate.^Stallings  v.  Freeman^  2.Hiirs  Oh.  401-09. 

8.  The  evidence  shows  that  the  land  did  not -bring  its 
fall  value  at  the  sal^.  The  average  price  per  ac^'e  was 
$7  98;  while  the  eomplainapts*  witnesses  fix  the  average 
valae  at  $9  68,  and  the  defendant's  at  ^8  60;  making  a 
difference  in  .th«  aggregate  of  over  $1,000,  according  to 
the  defendant's  own  witnesses.  Moreover,  it  appears  that 
the  pnrohase  was  not  made  with  Calloway's  own  means 
or  credit,  and  ttat  neither  he  nor  Lamar  ever  paid  any- 
thing.— McCartney  v.  Calhoun,  17  Ala.  804;  Julian  y. 
Rejaiolds,  8  Ala.  680 ;  Montgomery  v.  Givhan,  24,  Ala. 
584 ;  Mosely  v.  Lane,  27  Ala. 

4.  In  considering  the  validity  of  the  defendant's  pur- 
chase, he  is  not  to  be-  regarded  in  the  capacity  of  executor 
only;  being*  at  the  tim^  by  virtue  of  his  marriage,  thje 
gnardian  of  the  complainants  jointly  with  his  wife. — Car- 
lisle V.  Tuttle,  80  Ala.  618.     As  guardian,  it  M^a,s  his  duty 
to  represent  a'nd,protect  the  interests  of  his  wards  ;  and 
he  could  not  becon^e  the  purchaser  of  their  property, 
either  at  a  judjcial  sale  under  advei'se  process,  or  at  a 
sale  made  by  himself  in   another  capacity.-T-Chapin  v. 
Weed,  1  Clarke's  Ch.  464;  Everton  v.  Tappan,  6  John. 
Ch.  498;  Campbell  v.  Johnson,  1  Sandf.  148  ;  Torroy  v. 
Bank  of  Orleans,  9  Paige,  653;  7  Hill,  260;  7  Watts, 
412 ;  7  Gill  &  John.  2  ;  2  Gill,  164 :  9-Paige,  238.  These 
anthorities  establish  the  proposition,  that  the  disqualifi- 
cation attaches  t^  the  fiduciary  character,  independent  of 
the  mode  of  sale. 

R.   W.  WALKER,  J. — ^o  principle  is  more  firmly 
established  in  the  equity  jurisprudence  of  thia  country. 
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than  that  a  purchase  by  a  trustee,  for  his  own  benefit,  at  a 
sale  of  the  trust  property,  is  voidable  at  the  option  of  the 
cestui  que  trust,  and  will  be  set  aside,  if  application  for 
that  purpose  be  made  in  a  reasonable  time ;  and  it  makes 
no  difference  in  the  application  of  the  rule,  whether  the 
purchase  be  direct  or  indirect,  in  person  or  through  an 
agent,  or  by  the  medium  of  a  person  who  subsequently 
reconveys  to  the  trustee.— DavojiQ  v.  Fanning,  2  Johns. 
Ch.  252 ;  Cunningham  v.  Rogers,  14  Ala.  i47 ;  McCart* 
ney  v.  Calhoun,  17  Ala.  &01 ;  Andrewsv.  Hobson,  28Ala, 
219 ;  Montgpmery  v»  Givhan,  24  Ala.  584 ;  Charles  v. 
Dubose,  29  Ala.  36'9;  1  Wtite  &  Tudor's  Lead.  Cases, 
(8d  ed.)  209,  212,  and  eases  cited. 

To  this  eminently  wise  and  conservative  principle,  the 
previous  decisions  *of  this  court  require  us  to  recognize  a 
single  exception — that  is,  that  such  executors  and*  admin- 
istrators as  have  an  interest  in  the  property  soldj  may  pur- 
chase at  a  sale  of  the  goods  of  the  estate,  provided  there 
is  no  unfairness,  and  the  property  is  exposed  to  sale  in 
the  ordinary  mode,  and  under  such  circumstances  as  will 
com  maud  the  best  price. — Brannan  v.  Oliver,  2  Stewart, 
47  ;  Saltmarsh  v.  Beene,  4  Porter,  283,  295 ;  McLane  v. 
Spence,  6  Ala.  894;  Julian  v.  Reynolds,  8  Ala.  680,  688; 
McCartney  V.  Calhoun,  17  Ala.  301;  Andrews  v.  Hob- 
son,  23  Ala.  235-^6;  Montgomery  v.  Givhan,  24  Ala.  679, 
584-5;  Charles  V.  Dubose,  29  Ala.  371.  The  existence 
of  this  exception  has,  more  than  once,  been  regrett^ed  by 
our  predecessors,  and  a  determination  manifested  to  ex- 
tend it  no  farther. — McCartney  v.  Calhoun,  supra;  An- 
drews V.  flobson,  supra;  Montgomery  v.  Givhan,  supra. 
Wc  are  not,  however,  disposed  to  assent  to  the  argument 
of  ihe  appellees'  counsel,  that  the  right  of  the  executor 
or  administrator  who  has  an  interest  in  the  property  sold, 
must  be  confined  to  personal  estate ;  and  in  the  view  we 
take  of  this  case,  we  are  relieved  from  the  necesjiity  of 
considering,  whether  an  executor  or  administrator,  whose 
wife  is  one  of  the  legatees,  devisees,  or  distributees  of 
the  property  sold,  has  such  an  interest  as  brings  him 
within  the  exception  referred  to.  Before  Calloway's 
marriage  with  the  widow,  she  had  been  appointed goardiAu 
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oi  the  complainaints ;  and  the  effect  of  her  subsequent 
marriage  was  to  make  lief  husband  co-guardian,  as  well 
as  co-executor  with  her,  during  the  coverture.-^Carlisle 
V.  Tuttle,  30  Ala.  624;  Hence,  in  considering  the  valid- 
ity of  the 'purchase  made  by  the  appellant,  he  is  to  be 
regarded,  ngtonlyin  the  capacity  of  executor,  but  also 
in  Iiis  character  as  guardian  of  the  complainants. 

The  rule  which  holds  the  purchaseof  the  trust  jproperty 
by  a  tf us^tee  to  be  voidable  at  the  election  of  the  cestui 
que  trusty  applies  in  all  its  force  to  guardians,  and  tl;ie  dis- 
qualification attaches  to  thefiduciary  character,  independ- 
ent of  the  mode  of  sale.;  tb'e  incapacity  extending  as  well 
to  judicial  or  other  sales  unfler  adverse  proceedings,  as 
to  those  made  by  t'lie  guardian  under  his  powers  as  such. 
Scott.v.  FreelandjJS.  tM.  410;  Patton  v.  Thompson, 
2  Jones'  Eq.  285;  1  White  &.Tudor'8Lead.  Cases.  (3d.  ed.) 
209,  213,  215-16,  and  cases  gited.  H^nce,  thasimple  fact 
that  the  sale,  at  which  Calloway  purchased,  was  made  by 
him  as  executor,  and  not  as  guardian,  does  not,  of  neces- 
sity, relieve  him  from  the  influence  oi  the  disabling  nile. 

It  is  said,  however,  that  '*when  the  offices  ef  executor 
and  guardian  are  united  in  the  same  person,  h<e  holds  the 
estate  in  his  hands  as  executor,,  and  does  not  hold  any- 
thing as  guardian  which- is  not  separate  from  the  assets 
of  the  estate,  or  placed  to  his  account  as  guardian,'* 
(Davis  V.  Davis,  10  A.la.  *299-300;.Xand  hence,  it  is  argued, 
that  the  trust  for  complainants,  with  which  the  defendant 
was  clothed  in  his  capacity  as  their  guardian,  did  not  ex- 
tend to  the  lands  sold  by  him  as  executor,  or  in  any  way 
impair  his  right  to  purchase  at  that  sale.  But  we  think 
that  the  argument  proceeds  upon  a  mi^takeii  view  of  the 
foundation  and  extent  of  the  rule  which  disables  a  trustee 
from  purchasing  the  trust  property-  No  person  can  be- 
come a  purchaser  of  an  interest  in  property,  where  he 
has  'a  duty  to  perform  which  is  inconsistent  with  the 
character  of  g  purchaser;  in  other  words,  where  a  person 
stands  in  the  situation  of  a  trustee  for  others,  and  bound 
as  such  to  protect  the  general  interests  of  those  for  whose 
benefit  the  trust  was  created,  in  regard  to  the  subject  of 
the  sale,' he  is  incapacitated  from  purchasing  for  his  own 


Digitized  by 


Google 


360  ALABAMA. 


Calloway  v.  Grilraer, 


benefit,  no  matter  by  whom,  or  under  what  proceeding 
the  sale  is  made. — Torrey  v:  Bank  of  Orleans,  9  P^ige, 
650,  763;  i  White  &  Tador's  Lead,  Cases,  (8d  ed.)  209-10, 
216,  92  ;  Van  Epps  v.  Van  Eppsj  9  Paige,  288,  241. 

If  Calloway  had  made  the  sale  as  gaardian,  no  one  can 
doubt  that  it  would  be  set  aside.  Wo  do  not  see  any 
sound  principle,  on  which  themere  fact  that  he  sold  as 
executor,  And  not  as  guardian,  c^n.  be  held  to  change  the 
result.  The  property  sold  was  none  the  less  the  property 
of  his  wards,  becatis6  it  was  in  his  hands  as  executor,  and 
not  as  guardian,  .The  proceeds  of  the  sale  were,  as  h-e 
knew,  a  part  of  the  fortune  of  hia  wa-rds,  and  destined  to 
pass  into  his  possession  as  their  guardian.  It  was  the 
interest  of  his  wards,  as  he  well  knew,  that  the  property 
should  bring  the  highest  price  whick  could  be  obtained 
for  it ;  whilst  it  was  his  interest  as  a  purchaser,  buying-it 
on  his  own  account,  to  bid  it  in  at  the  lowest  sum  for 
which  he  could  get  it.  Benefit  to  the  guardian,  and  in- 
jury to  his  wards,  would  thus  keep  even  pace.  Surely, 
that  is  a  low  view  of  the  ^.egal  duty  of  a  guardian,  which 
would  authorize  him  to  place  himself  in  a  situation 
where  it  becomes  his  personal  interest  that  the  property 
which  belongs  to  his  wards  should  be  sold  at  a  price  be- 
low its  real  value.  The  very  obje<?t  of  the  disabling  rule 
is  to  prevent  any  such  conflict  between  the  fiduciary  du- 
ties and  personal  interest  of  the  trustee. 

Again ;  the  defe^idant,  as  executor,  had  as  many  advan- 
tages of  superior  information  as  to  thesituation  and  value 
of  the  land,  and  os^  mucti  control  of  the  sale,  ae  he 
would  have  bad  if  the  property  had  been  held  and  sold, 
by  him  as  guardian.  The  superior  knowledge  which  a 
trustee  has  the  means  of  acquiring,  as  to  the  condition 
and  valu^  of  the  property,  and  the  power  he  has  to.  con- 
trol or  affect  the  sal^,  occupy  a  prominent  place  among 
the  reasons  for  the  rule  which  disqualifies  him  from  pur- 
chasing at  his  own  sale  of  the  trust  property. — JEx  parte 
Lacey,  6  Vesey,  625;  Ex  parte  Jameff,  8  \  esey,  887; 
1  White  4  Tudor'sLead.  Cases,  (3d  ed.)  top  pp.  198-9, 
201,  208,  217.  Upon  principle,  therefore,  it  seems  to  us 
that,  where  the  same  person  is  executor  of  the  will  and 
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guardian  of  dome  of  the  deyis^efliy  be  is  ioeapacitated  from 
.  ptirchlLsing  tba  property,  an  interest  in  which  ifii  devised 
tahia.  wards,  althoiigh  the  saie  iamade  by  him  in  hie 
capacity  as  ej^eoator,  and  not  a£i  gaafdiaUy  and>  although 
he  may  have  such  an  interest  in  the  property  as,  under 
oar  decisionB,.  would  give  hi-m  the  inght  to  become  the 
puirehfO^p,  if  he  occupied  no  other  fiduciary  relation  to- 
wiiFde- the  persona  to  be  affected  by  the  sale,  than  that  of 
executor  of  the  devisor. 

Iq  OflinipbeU  v./Johnson,  (1  SAndfi  148,)  a  testator  ap- 
pointed twq  persons  his  exeoutors,  and  the  guardians  of 
hiecbildren,  and  devised,  all,  hi»  estate  to  them,  in  trust 
ta  sell  for  the  benefit  of  His  heirs*  'The  land  was  subject 
to  ^KMrtga^ges  given  by  the  testator,  under  one  of  whicti 
itwasaoH,  and  one  of  the  executors  purrhased.  The 
oonrt  held,  that  the  sale  ipust  be  set  aside  on  tlie  applica- 
tion 0f  the.  heirs,  upon  the  groihid  that,  in  both  .capacii- 
tiee--^  irustees  to  sell,  at>d  w  guardians  of  the  children 
— ^the  executors  had  a  duty  to  perftrra  in  regard  to  the 
property,  which  rendered  it  inequitabip  for  either  of  thera 
to  become  a  purchaser. — See,  also,  Ey<^tson  v.  Tappen, 
5  Johns.  Ch.  498, 514 ;  Torrey  v.  Bank  of  Orlean?,  9  Paige, 
650;  Kichardson  v.  Spencer,  13  B.  Monroe,  460. 

Moreover,  it  appefirs  that  Lamar  bid  off  the  land  for 
Calloway,  under  anagi^eement  that  .it  should  be  subse* 
quently  reconveyed  by  him  to  Calloway;  and  that  although 
the  executor  and  executrWc  reported  to  the  probate  court 
that  Lamar  had  paid  the  pQrcbiAse-.money,  and  thereupon 
obtaiticfd  an  order  to  make  titles  to  hitn,  yet,  in  point  of 
j6»ct,  no  part  of  the.  purchase^money  was  ever  paid  by 
Lamar;  and  that  Calloway  himself  has  made  no  actuuil 
payment  of  the  money ;  but  he  and  his  wife,  as  es^ecutor 
and  executrix,  were  debited  with  the  entVre  amount,  on 
settlement  in  the  probate  court,  and  the  portion  to  which 
the  complainants  were  entitled  was  decreed  to  Calloway 
and  wife  as  their  ghardians^  and  charged  against  th«m  in 
their  accountings  as  such  guardians.  These,  fticts  bring 
^he  defendant  very  near,  if  not  within,  the  line  of  disa- 
bility which  incapacitates  a  party  from  becoming  a  pur- 
chaser for  his  own  benefit,  with  the  means,  or  on  the 
24 
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credit^  of  the  eatate  he  represents,  of  the.  ^ar4  of  whom 
he  is  guardiau.'-rSee  McCartney  v.  Calhoun,  17  Ala.  301; 
Montgomery  v.Givhan,  24i6.'684;  Mose]^  v.  Lane,  27  ife-  62. 

It  i$  proper  to  remark,  that  the  defendant  ia  not  ahowR 
to  havje  been  guilty  of  any  ipteiitional  fraud ;  nor  d'oes 
the  testimony  convince  us,  that  the  price  at  which  the 
land  was  sold  was  not  its  full  value  at  that  time.  .  Bat- 
th^  iHile  against  purchases  of  trust  property  hy  trustees- 
is  inflexibly  applied,  withojut  regard  to  the  consideration 
paid,. or  tlie.honesty  of  the  intent.  ''It  naatters  not  that 
there  wa^  no  fraud  contemplated,  an4  no  injury  done : 
the  rul^  is  not  inteuded  to  be  remedial  of 'actual  wfongv 
but  preventive  of  the* possibility  of  it.'*  "The  sajie  i» 
sdt  aside,  not  because  there  is,  but  because  there  may  he 
fraud."—!  White  &  Tudor's  L.  C.  210,  and  cases  cited; 
Brothers  v.  Biiothers,  7  Ired.  Bq.  156 ;  .SaUmjax:0h  V.  Beene^. 
4  Porter,  288,  293. 

There  is  no  error  in  the  decree,  of  which  the  appellant, 
Calloway,  can  complain,  (see  7  Rich.  Bq.  E.S4,,44;  1  White 
&  Tudor- s  L.  C.  217-18^19,)  and  it  must  be  affirmed,  at 
his  eostQ*  t 


BARBOUR'  COUNTY  vs.  BRUNSOK 

[4CTI0!r  AOAIirST  COUKTT  FOB  WEGLIGENCE.] 

1.  Statutory  UabiliU/  of  couiUy  for  damages  caused  ky  faU  of  public 
bridge,— 'VndieT  ,t)ie  provisions  Of  the  Code,  (}  120?,)  an  action  lias 
against  a  county,  to  recover  damages  sustained  from  the  faU  of  a 
hridge  after  the  expiration  of  the  period  covered  by  the  builder's 
guaratity,  although  no  toll  was  charged  at  the  bridge. 

Appeal  from  the  Ciroait  Conrt  of  Barbour. 

The  record  does  not  show  who  was  the  presiding  judge, 

TfiB  complamt  in  this  case  was  as  follows: 
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**  Mafich)'  .a.  Bf«opsQ,»  \     The  plaintiff  elaii^a  ©f  ^the  de- 
V^.  Vfendfnt  t^e  sum  of '92,069,  as 

Bart^ouV,  County.  J  iddniages'  far  iBJuries  sustained  by 
him  in  thft„k)88  of  hie  property  ocdwroued  by  the  fellinsr 
in  of  a  bridge^  whi^h  had  beiep  oonstraeted  by  contract 
with  the  Qoart-  of  jcotinty  eptnuiiasion^rs  of  eaid  oounty, 
ovef  >e^  stream  known^aa  >^ Hodge's  miU'ore^,'  on  the  pub- 
lic highway  iii.stu.d  connfy  frorh  JSufaura  to  Midway;  said 
oonrt  of  eo.ufiiy  cdramissiibners  haftring  taken  a  guaranty 
by  btnid  from  the  bnilders  of  said  bridge  that  it  should 
e6ntin^e  sAfe-  fof  the  pnasag^  of  travelers  and  other  peT- 
s6iha  for  the  period  of ——  yeairs,  which :  said  period  h^A 
elapsed;  and  although  it  had  elapsed,  said  bridge  was 
allOY^d.to  frtaud,  in  a  neglected'  itnd  unsafe  condition, 
until  the — '• —  day  of  August,  1869,  when,  ad  plaintiff's 
wagoti  and  team  were"  psissing  over  it,  said  bridge  fell  in, 
and  killed  a  negro  man  and  a  mule^  tbepiroperty  of  plain- 
tiff^ anct  injured  hii3  wagon  add  barness^damaging  him.  In 
the  sum  of  (2,000 ;  .for  whicfh  danii^es  plaintiff  applied, 
in -the  terms  of  the  statute,  to  th«  court  of  county  eom- 
missioQera  for  payment;;. bat  being  by  ^d  odurt  refused,* 
he  brii^gs  this,  action,  and  demands  of  said,  county  hi« 
damages  afor^aid,  togMh^r  .with  interest  hereon. 

^Alao,  the  like  sum  pf  #2,O0P^  f&t  damages  sustained 
i*  thfe  loss  of  property  destroyed  and  injured  by  the  fall- 
ing of  a  public  bridge;  kept  up  by  said  county  over  a 
dtP6&m  on  A  jE^ubUio  highway,  in  said  county,  to-wity  in 
Atrgnst,  I9d9;  the  Ba^d  oounty  being,  bound  to  keep  said 
bridge  in  asafe  condition  for  the  passage  of  the  public^ 
and  by  its  failure  to  do  so  is  responsible  to  plaintiff  for 
the  damages  w;hich  he  has  sustained,  by  reason'  of  said 
neglect.  , 

''Also,  the  like  sum  of  (^2,000,  as  damages  which  he  has 
stistained  by  reason  of  the  negligence  of  the  ^ourt  of 
county  cbmmisdioners  of  said  county;  for  that  heretofore, 
to-wit,"  &e.;  '•  the  said  court  of  county  commissioners, 
by  virtue  of  the  jurisdietkm  given  to  it,  did  contract  with 
certain  parties^  and  antborize  them  to  build  a  bridge 
jiu^rose  Hodge's  mill  creek  in  said  county,  on  the  pnblic 
liighway  leading  from  Eufaula  to  Midway,  requiring  said 
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contractots  to  give  borid  to  guaranty  the  safety  of  said 

bridge  jpbr  the.  period,  of years ;  and  the  said  period 

having  elapsed,  it  became  the  duty  of  the-  said* cop rt  to 
keep  the  said  bridge* in  a  saf^couditioti  fok*  the  {xasssge  of 
the  public;  btit,  not  regardingf  their  duty,  the  said  court 
neglected  to  keep  said  bridge  in'go6d  repa[ir,  but  permit- 
ted it  to  become  unsafe  and  dangerous,  so.  that  plaintiff, 
on  the  — —  day  of  August,  1869,  paswng  over  and  upon 
said  bridge,  as  he  had  a  right  to  do,  alid  said  bridge  (a  part . 
of  said  highway)  having  become  rotten  and,- unaaife  by 
reason  pf  said  pe^lect,  while  plaintiff's  wagon  and  teani' 
were  passing  over  it,  fell  through,  and  was  broken. dojvrf; 
whereby  a  negro  man  and  a  mule,  the  property  of  plwn- 
tiff^  were  killed,  and  the  wagon  and  harness  were  bTofcen, 
damaging  the  plainti^  to  the  amount  of  JS,O0O,  as  afore- 
said ;  .which  said  damages  the  ^aid  court  of  county  com-'- 
raissionersj.  though  requested  8<5  to  do,  have  hitherto 
refused  t9  pay ;  wherefore  plaintiff,  sues/' &0. 

The  case'  was.  submitted  to  tlae  decision  of  the  court 
below  on  the  following  agreed  statement  of  facte.:  "It  4e 
admitted,  that  tlio. facts' set  forth  in  the  plaintiff '»  dom-< 
plaint,  uot  infeonsi^tent  with  anything  herein  flta^ed,  .are * 
true ;  that  the  negro  and  mnle  kiU^  were.  wt>ith  $1^700, 
and  the  wagon  and  harness  damaged  to  the  extent  of  ^10; 
and  that  ii  the  plaintiff'  iq  entitled  to  recover  at  all,  he 
shall^  recover  ^1,710.  It  is  admitted^  also,  that  the 
bridge  w^  built  within  the  body  of  th«  county,  and  not. 
on  a  county  liM,  by  ord^  of  the  court  of  county  cpmmi^ 
sioners,  by  contract;  that  the  bond  given  by  the  contraei- 
ors  h^d  expired;  that  the  bridge -wae  &ee,.  the  defendant* 
having  never  charged  or  intended  to  chaifge.any  toll,  iaud 
the  plaintiff  having  never  paid  or  offered  to  pay  wiy  toll;, 
that  the  plaintiff's  demand,  was  regularly  presented  to 
the  court  of  county  commissioners,  within  twelve  months 
after  the  damage  was  sustained,  and  that  payment  of  the 
same  was  refused  by  daid  court.  Each  party  reserves 
the  right  of  appeal  to  the  anpreme  court." 

On  these  fitcts,  the  court  rendered  judgment  for  the 
plaintiff^  audits  judgment  is  now  assigned  as  error. 
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Jbfp.'Bufobi),  for  appellant. 
.Wjml' H.  CHAkiaBRS,  cmtra. 

\a.  X  WMuKER,  C.  J.— Section  1203  of  the  Code  is 
iu  the  following  Words:  "When  abridgfirojrcauaeKay  has 
been  erecte^J  by  contract  with  the  aoauty  oomipifisioners, 
with^a  goarafity,  by  bond  or  otherwise,  that  It  sball  con- 
tinue Qafe  for  the  passage' of  travelers' and  Qtber.peusons 
fpr  a  stipulated  time,  any  person  injijired  in  person  or 
property^  befow  the  expifation  of  such  period,  by  a  defect 
in  such  bridge  or  causeway,  ijiay  sue  in  their  own  nanie 
0h  the  l^ond  o.r  other  guaranty,  and  recover  damages  for* 
the  injury,;  and  if  no  guaranty  is  taken,  or  the  period 
has^expifed,  n^y  sue  and  recover  dai^ges  of  the  county/' 
it  U-perfecitly  clear,-  that  this  section,  in  its  literal  im- 
port, givj^s  a  remedy  for  the' complainant^s,  injury  against 
the  /c|0)iuty.  But  it.  is  oontended,  that  the  bridges  and 
C0.useways  referred  to  must  be.  understood  to  be  toll 
bridge^  and  causeways.  In  support  of  this  position  refer- 
(&nce  is  made  to  the  fact>  that  section  1203  is  a  part,  of, an 
artic;le,  th,e  caption  of  which  indicates  that  *^tall  bridges, 
.  causeways,  and  ferries,."  av^  the  only  subjects  within, its 
purview.  It  is  a  satistaetory  reply  to  this  argument^  that 
section  1190,  in  the  same  article,  is  iiot  susceptible  of  any 
application  to  toil  bridges,  causeways  or  fences,  and  that 
the  article  is,  therefdr'e,  etearly  not  restricted  to  the  sub- 
jects,mentioned  in  the  caption. 

But  we  think  a  cop[iparisdn  of  section  1203  with  other 
provTsionsof  the  Code,  sbawj»  that  its  reference  is  not  to 
toll  bridges  >nd  causeways.  Section  1203  very  clearly 
relates  to  .bridges  and  causeways  built  by  contract.  The 
5th  division  of  section  1159^  and  the  latter  clause  Of  sec- 
tion 1189,  sjbow  it  to  have  been  contemplated  that  the 
court  of  county  oommi^ioners  should  have  bridges  built 
by  contract  with  the  county  funds.  To  the  bridges  and 
cause\1^ay8  thus  built  section  1208  baa  a  very  obvious  ap- 
plicaifipn*  Section  11&9,  which  is  in  the  same  .article 
witb  section.  1203,  authorizes  the  court  of  county  com- 
mi^siouers  to 'establish  toll  bridges,  causeways  and  fer- 
>iefi,  in,  tbe  xpanner  afterwards  provided.    Section  1101 
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prescribes  the  manner  in  .which. the  toFl  bridges,  catise- 
ways,  and  ferries  are  to  be  established.,  -Tlie  manner 
prescribed  is,  to  license  persons  taeaJtabl^ah  ferries,  cause- 
ways and  bridges,  to  fix  the  rates  of  toll,  and  to  reqiure 
bond, 'with  surety,  of  specified  cotrdition.  Bridges  and 
caasewtiys,  ejst^biished  by  this  section;  are  the  toll  bridge^ 
and  causeways  which  the  county  cotnmissionera  are 
authori^ed*to  establish.  Theyare  clearly  not  the  bridges 
and  cause v^ays  referred  to  in  sactioB  1208,' because  they 
are  ilot  erected  by  cootract  with  the  cotlnty  commission- 
ers, as  are  those  mentioned  in  1208,  and  because,  they  can 
not  be  e^rected.  under  any  6thef  guaranty  than  that  of  tb6 
prescribed' boil d ;  while  those  mentioned  in:  seetioa  120S 
may  be  erected  under  a. guaranty  by  bond  or  otherwise.. 
But  there  is  still  another  consideration,  which  tend^  v6ry 
strongly  to  show  that  the  toll  bridges-  and  eausewaye 
mentioned  in  section  1191  ar^  not  the  bridges  and  cause- 
Ways  mentioned  in  sectiou  12(^.  Seotion  1197  prescribes 
the  remedy  on  the  bond  givfen  under  seetioh  1191;  and  if 
section  1268  refers  to  the  same  bridges  and  causeways,  a 
remedy  upon  the  same  bond  is  prescribed  the  second 
time,  and  the  legislature  is  convicted  of  inserting  a  vdin 
and  jasiBless  provision  in  a  code  which  was  designed  to  be 
consistent  and  concise.    •  *        v 

After  a  careful  examination  and  study  of  al  I  the  statutes 
bearing  upon  the  subject,  we  can  find  no  reason  for  giv- 
ing to  section  1208  a  construction  variknt  fr^m  the  natural 
import  of  its  language ;  and  we  are  coiistrained  to-'faold, 
that  the  Code  has,  in  that  section,  prescribed  the  remedy 
adopted  in  this  case  for  an  injury  sustained  under  the 
circumstances  set  forth  in  th^  statement  of  fkcts  ajjireed 
upon. 

We  do  not  controvert  the  argument  of  appellant's 
counsel,  that  the  authority  which  the  court  of  country 
commissioners  exercise  over  the  subject  of.  roads  and 
bridges  is  governmental  in  its  character,  and  that  the 
county  would  not,  upon  common-law  principles,  be  liable 
for  any  injury  which  might  result  from  the  failure  to^ 
exercise  that  authority  in  a  manner  the  most  conducive 
to  the  safety  of  the  public.'   Bat  the  legislatUTe  baa 
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unqaeatioDftbly  the  poVeer  to.  impose  jsacb  liftbility ;  and 
we  think  they  have  done  so,  to  the  extent  necessary'to 
^astain  .the  raliag  of  the  .court  beUw. — Saiaot  v^  We- 
tumpka,  24  Ala. .  112 ;  Gilmer  v.  Gity  Council  of  Mont- 
gomerjv  ^^  ib.  116 ;  Diipgs^n  v.  H^yor,  &c.,  81  ib.  469. 

As  it  was  anu'ecessary,  tve  l^ave  not  considered  the 
qae^Uon,  whether  the-  ruling  of  the  court  b^low  oan  be 
revised  jipon  the  record  be^re-  u«,. there  being  no  bittof 
^xceptioos,        . .  ..      - 

Judgment  affirmed. 


KNOX  i^^.  KU\G. 

[il^tKm  Br  VESDOR,  AaXiilST  PUUCHASER'Af  AUCTDN  &AXE,  TOR  DAITAGES.] 

1.  Statute  qf/rauds  oa  (q  saie  of  lantU;  memormidvm  (^  sofa  h^  aue- 
Uoneer, — Wh^r^  lauds  are  sold  at  auction,  and  the  entry  o^  the 
auctioneer's  book  doeB  not  show  the  k\ame  of  the  person  on  whose 
account* the  sale  is  made,  nor  refer  to  any  other  writing  in  which 
the  name  is  stated,  the  sale  is  void  under  the  statute  of  frauds, 
(Code,  4S  166 J -52,)  and  the  defective  entry  cannot  be  ai'Ied  by 
parol  evidence* 

AWEAL  from  the  City  Court  ot  Mobile. 
Tried  before  the  Hon.  Alex.  MoKinstry. 

This  action  was  brought  by  Charles  B.  King,  againrt 
DeAn  Knox,  to  recover  damages  for  the  defendant's  fail- 
ure to  comply  with  the  terms  of  a  contract  for  the  pur- 
chftse  of  certain  real  estate  in  the  city  of  Mobile,  which 
the  plaintiff  bad  sold  at  auction,  and  which  was  knocked 
down  at  the  sale  to  the  defendant,  at  the  price  of  (1050; 
and,  on  his  &ilure  to  comply  with  the  terms  of  the  sale, 
was  resold  by  the  plaintift;  and  brought  oiily  $526 ;  the 
amount  sued  for  being  the  difference  between  the  prices 
at  the  first  and  second  sales.    The  defendant  pleaded  the 
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general  issue,  the  atatnte  of  fraudB,  and  several  dpeciai 
plejis. 

"The  only  evideHeo  of  a  contract  in  writing,"  as  the 
bill  of  exceptions  states,  "consisted  .of  an  entry  by  the 
auctioneer's  clerk;  in  the  book  of  sales,  wherein  was 
posted  the  adverti«ement.  of  the  property,  and  opposite 
to  'said  advertiBenieot,  in,  these  words:  *Dean  KnoK^ 
31050';'  bat  no  mention  was-taade  of  the  person  for  whom 
the  sale  was  made,  either  in  the  advertisement,  or  in  the 
said  memorandum.  To  fehow  a  •  compliance  with  the 
statute  of  frauds,  the- plaintiff  proposed  to  call  the  auc- 
tioueer's  clerk,  and  to  permit  him  th^n  to  add  to  the  entry 
the  words,  .'Charles  B.  King.'  The  court  allowed  this 
atneildment  ito  be  made,,  against  the  defendant's  Objec- 
tion, and  theri  permitted  the  ariiandfid  entry  to  be  read  to 
the  jury;  to  which  rulii^gs  of  the  court  the  (fefendant 
excepted."  *  , 

The  auctioneer's  advertisement  stated,  that  maps  of 
the  land  could  be  seen  at  his  office.  The  court  permitted 
the  plaintiff  to  prove,  by  the  parol  testimony  of  the  auc- 
tioneer's elerk,.  that  a  map  was, posted  up  in  the  auction- ^ 
eer'e  room,  in  which  the  plaintiff's  .name  was  written  as 
the  owner  of  the  said  lands;  that  the  defendant  inspected 
this  map,  prior  to  the  sale,  q.nd  was  then  informed  by  the 
witness  that  the.  property  belonged  to  the  plaintiff;  and 
that  the  auctioneer  exhibited  thip  map  at  the  sal«,  and 
held  it  in  his  hand ;  but  it  was  not.  shown  by  whom,  or 
by  whose  authority,  the  plaintiff's  name  was  written  on 
this  map ;  nor  was  it  in  any  manner  identified  as  the  map 
referred  to  in  the  advertisement.  TJie  defendafit  objected 
to  the  admiasion  of  each  portion  of  this  evidence,  and 
reserved  exceptions  to  the  overruling  of  .his  severalohje^ 
tions."  It  appeared  that  the  defendant'  had. paid  no  part 
of  the  purchase-money.  There  wias  nq  conflict  in  the 
evidence,  and  no  dispute  about  any  of  the  facta  of  the 
case." 

'^The  defendant  requested  the  court  to  instruct  the 
jury — 1st,  that  the  plaintiff  could  not  recover  on  the -evi- 
dence ;  2d,  that  there  was  no  duch  memorandum  in  writiog 
as  the  law  requires  to  make  the  contract  bitiding ;  3d, 
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that  the. plj^intiff  cannot  recover,  if  the  defendant  has 
not  paid,  any  part  of  the  {)urchase-money;  and, '4th,  that 
the  addition  to  the  menxoraudutin,  made  by  the  anctkyn- 
eer's  clerk  at  the  trial,  cannot  be  considered  by  them, 
and,  without  it,? the  contract  ie  void^nhder  the  statute  of 
frauds.  .  The-court  refused  Qach  of  these  tcharges,  and  the 
defefldant.'ex;cepted."  .  /  • 

The  rulings  of  the  court  .on  ibe  evidence,  and  the  refu- 
sal of  .the  several  charges  asked,  are  no^  assigned  as  error. 

R.  H.  Smith,  and  Wm.  BoYLteW,  for  appellant,  cited 
Perry  v.  Calhoun,  8  Humph.  551 ;  Adams  v.  McMillan, 
8  Porter,  7S;  Robinspn  v.  Gartb;  6  Ala.  204. 

Geo.  it.  Btewabt,  contra^  cont0Qded,  that  the  v^ritten 
ijaemorandum  was,  of  itself,  a^  sufficient  coippliance  with 
the  sta,tute;  and  that  the  parol  evidence,  in  aid  of  it,  was 
admissible;  and'  i&ited  the-  following  authorities:  1  Sug- 
den  on  Vendors,  154,  127,  136,  188 ;  gtory  on  Contracts, 
§  t84i  Addison  qu  Contracts,  4O742;  Dobell  v.  Jlutchin- 
eonr  3  Ad.  &,EL  372;  Jackaou  v.  Lowe,  1  Bingham,  9; 
San#>derson  v.  Jackson,  2  Bos.  &  P.  237;  Boydell  v..  Drum- 
rooiid,  11  East,  142;  a  Mer.  60;  6  Esp.  19l;  Pugh  y. 
Che8seldiae,,ll  .Ohio,  109;  4  Greeul.  258;  2  M.  &S.  289. 

STONE,  J.— Under  the  English  statute  of  frauds,  it 
ha*  been  frequently  held,  that  a  contract,  for  the  sale  of 
tends  may  be  taken  out  of  the  operation  of  the  statute, 
by -an  acknowledgment  .of  its  terms  in  writing,  though 
subsequently  made;,  and  it.ddes  not  vary  the  case,  if  the 
terms  are  to  be  gathered  from  two  Or  more  papers,  pro- 
vided the  terms,  of  iht  contract  are  expressed  in  the  writing. 
But^  when  the  mcmoraiidum  in  writing  is  itself  incom- 
plete, it  can  not.  derive  aid  from  another  writing,  unless 
the  memorandum  reifer  to  the  other  writing.  Oral  evi- 
dence can  not  be  received  to  connect  the  two,  or  to  supply 
the  wanting  link ;  ior  this  would  let  in  all  the  mischiefs 
Tvhich  the  statute  of  frauds  and  perjuries  was  intended 
to  prevent.— 2  Kent's  Com.  611,  in  mar^n;  Parkhnrst  v. 
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y»n  Cortlandt,  1  Johas.  Ch,  280 ;" 2  Story.oo  Cojit,  §  784, 
and  note  Q;  3  PhiL  Ey.  (by  Edwards,)  360,:351 ;  Dobeli 
V.  HutchiDsoB,  8  Ad.  &E1.  855, 371-2;  Addison  on  Cont. 
42;  Shippey  v.  Derrison,  S  Esp.  l9i).   , 

Under  our  general  statute  of  frauds,  (Code,  S  J551,) 
contracts  for  the  sale  of  lands,  &c^^  unless'  the  purchase- 
money  or  a  portion  th«repf  be  paid,  and  the  purchaser  be 
put  ih  posscfision  by  the  seller,  are  void;  unless  such 
agreement,  or  sOme  note  or  memorandum  thereof,  express- 
ing the  consideration,  is  in  writings  and  subscribed  by 
the  party  to  be  charged  therewith,  or  by  some  other  per- 
son thereunto  lawfully  authorized  in  writing. 

In  the  present  oase,  there  is  no  pretense  that  the  con- 
tract is  binding  under  section  1551  of  the  Code.  It  is 
urged,  however,  that  the  plaintiff  has  brought  himself 
within  the  exceptional  section  1652  of  th«  Oode,  whidh 
provides,  that  when  lands,  &c.,  are  sold  at  public  auction, 
and  tljeauctioD"eer,  his  clerk,  or  agent,  makes  a  memo- 
randum of  the  property  dud  price  thereof  at  which  it  was 
sold  or  leased,  the  term^s  of  .sale,  the  name  of  the  pur- 
chaser or  lessee,  and  the  name  of  the  person  on  wbobe 
account  the  sale  or  lease  is  made,  such  memerandutn  is 
a  note  of  the  contract,  within  the  meaning  of  the  preced- 
ing section.  The  memorandum  in  this  case  maked  no 
mention  of  the  name  of  the  person  on  whose  acc6uivt  the 
sale  was  made.  An  attempt  was  made  in  the  court  below 
to  supply  this  defect,  by  proof  that  a.  map  was  exhibited, 
both  before  and  during  the  sale,  which  contained  the 
name  of  the  person  on  whose  account  the  sale  was  made. 
This  map  can  not  be  in  any  way  connected  with  th« 
memorandum,  without  resort  to  oral  proof,  which  would 
let  in  all  the  ijaischieft  against  which  the  statute  of  frauds 
and  perjuries  was  intended  to  provide.  The  memoran- 
dum was  insufficient.— Adams  v.  McMillan,  7  Porter,  73; 
Robinson  v.  Garth,  6  Ala.  204;  Button  v.  Williams, 
85  ib.  503. 

The  deed  and  mortgage,  drawn  Up  at  the  instance  of 
Mr.  Knox,  and  by  his  attorney,  can  not  aid  the  plaintiff's 
case.     They  were  not  signed  by  Mr.  Knox,  nor  by  any 
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person  tber^nato  authovizecj  in  writing.  Neither  can  the 
ameiid^haent  9f  the  memorandum,  made  pending  the  trial, 
perfect  the  plaintiff's  right  of  action. 

Reversed  -anx}  remanded. 


TENNESSEE  AND  COOSA  RAILROAD  COM^ 
•     '  PANY  V9.  MOPHE. 

[HANDAMCS   BY  RAILROAD   COMPANY   AGAINST   GOVERNOR.  | 

1 .  Against  whom  mandamufi  lies. — A  mandamti^  Kes  against  the  governor 
of  the  State,  ,as  w^ll  as  any  other  public  fpiictionary,  tcf  compel 
the  performance  of  a  purely  ministerial  duty  enjoined  bjy  statute. 

2.  And  trfc^en.— Where  a  sum  of  'money  is  loaned  l^-.  act  of  the  legis- 
lature to  U  railroad  company,  oft  its  tjomplying  with  certain  terms 
andconditioQsIn  saici  act  prescribed ;  an4  the  governor  ie  required, 
on  Ibe  performance  of  these  conditions  by  the  company,  to  accept 

'  .its  bond  for  the  faithfgl  application  and  repayment  of  the  money, 
and  to  draw  his  Tfarrant  in  its  favor,  on  the  custodian  of  the  fund, 
forthfe  smii  thus  loaned, — a  mandamus  will  lie  to  compel 'the  per- 
formance by  the  govornor  of  this  mjni^eidal  duty,  since  an  action 
for  damages  if  it  could  be  maintained,  would  not  afford  adequate 
aiKi  oomplete  xedress.  . 

3.  dmsHtutionality  of  statute  loaning  two  and  three  per  ca\t.  funds  to 
Railroad  companies y  and  imposing  additional  restrictions  on  loan  avthor- 
izedhj  fermir  statute. — The  act  of  February  17,  1854,  *'to  aid  the 
Tennesia'ee  arid  Coosa  railroad,"  (Session  Aots  1853-4,  p.  280,)  hav- 
ing been  accepted  and  acted  on  by  tljie  s&id  railroad  company,  by 
the  completion  of  portions  of  its  road,  and  the  letting  out  of  con- 
tracts for  the  completion  of  the  residue  within  the  ^ime  required 
by  said  act,  it  was  not  competent  for  the  legislature,  bj;^the  subse- 
quent" act  of  February  24,  1860,  (Session  Acta  1859-60,  p.  110,)  to 
impose  additional  limitations  on  the  loan  authorized  by  the  for- 
mer  act ;  tioV*  can  the  latter  act  opei^ate  as  a  invocation  of  the  au- 
thority eonterred  on  the  governor  by  the  former ;  cojwequently, 
said  railroad  camjpAny  is  entitled  to  receive  from  the  public  treas- 
ury the  sums  loaned  by  the  former  act,  on  its  performance  of  the 
conditions  therein  specified,  without  a  compliance  with  the  addi- 
tional requisitions  of  the  latter  act. 

4.   OonsiruiiHon  cf  act  qf  February  17,  1864,  ''to  aid  the  Tennessee  and 
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Coosa  railroad,"— The  act  of  February  17,  1864,  entitled  **A?t  act  to 
aid  tl^e  Tennesse^.ahd  Coosa  railroad/'  (Sess.  Acts  1853-4,  p.  S60,) 
is  not  void  for  tincprtainty  ;  the  portion  of  the .  two  and  threa  per 
cent,  funds  therein  specified,  is  advanced  to  the  railroad  company 
as  6.  loan,  and  not  as  a  gift ;  and  ihe  company  i?  >6ujid,  in  the 
absence  of  subsequent  legislation  as  to  the  terms  of  paymefit,  to 
repay  the  sum  so' loaned,  in  cash,  within  ten  years,  without  interest 
for  four  years,  and  with  interest  at  fiv6  per  cent,  per  annum  after 
four  years. 
5.'  Eeniandment  of  ca^e  on  reversal. — On  the  reversal  of  a  judgment 
•  of  the  circuit  CQurt,  rendered  i>n  demurrer  ito  eyideuce,  or  pn  an 
agreed  state  of  facts,. the  cause  will  be  remanded. 

Appeal  from  tho  Circuit  Court  of  Dallas. . 
Tried  befoife  the  E.oh:  JTa:^.  Cook:.. 

This  was  an  application  by  tb«  appellant,  a, corpora- 
tion chartered  by' act  of  the  legislature  ofthiB  State, 
approved  bu  the  16t!h  Jaauary,  1844,  (Session  Acts  1843-4, 
p.  170,)  for  ^  rule  7iisi  against  the  goveroor  of  the  Stiite, 
to  show  cause,  why  a  peremptory  mandamus  sboald:m)t 
be  issued,  comnjanduig  him  to  draw  tis  warr^int  en  the 
comptroller  or  treasurer  of  the  State,  in  favor  of  the  pe- 
titioner, for  a  certain  portion  of  the  two  and  three  per 
cent,  funds,  claimed  by  the  petitioner  under  an  act  of  the. 
legislature  hereinafter  set  out,  and  to  accept  frbul  tho 
petitioner  a  certain  bond  and  mortgage  tendered  under 
the  provisions  of  the  same  act.  The  act  iinddr  which 
the  petitioner  claimeji  the  money,  and  the  Subsequent  act 
under  which  the  governor  justified  his  refusal  to  draw 
his  warrant  in  its  favor,  are  in  the  following  words : 

'^An  Act  io  aid  ike  Tennessee  and  Oojosq  Bmbroad.*  Ap- 
proved February  17,  1854. 

**  Section  1.  JBe  it  enacted  by  the  senate  and  hmse  of  rep- 
resentatives of  the  Statp  of  Alabama^  iri  general  assembly  con- 
vened, That  two  hundred  and  fifty  tho«isand  dollars  of  the 
three  per  cent,  fund,  and  one-hajf  of  the  anappropriated 
part  of  the  two  per  cent,  fund,  be,  and  the  sam'e  are  hereby, 
loaned  or  advanced  to  the  Tennessee  and  Coosa  Railroad 
Company,  upon  the  terms,  limltaUo^s  and  restrietio.ns 
hereinafter  named — that  is  to  say,  that  when  said  company 
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shall  have  completed,  ready  fpr  laying  down  the  iron 
rails,  one-fifth  part  of  the  grading  and  local  wgrk  of  said 
road,  and  shall  pr6duce  to  the  governor  of  the  Stat?  sat- 
isiiactoty  evidence  thereof,  and  th'at  the  same  has  been 
completed  in  a  subetantial,  permanent  and  durable  man- 
ner*, then  the  said  company  shall  bq  entitled  to  receive  one- 
fifth  of  two  hundre(J^attd  fifty  thousand  (dollars  of  the  three 
pef  cent,  fund  and  one-fifth  of  the  twoperceilt.  fund  here- 
by appropriated,  and  so  in  proportitjn  of  every  fifth  pert  of 
said  road  so  graded  and  prepared,  until  the  whole  road  is 
completed,  upon  their  executing' in  due  form  a  bond  or 
bonds^  payable  to  the  governor  of  the  State  of  Alabama 
and  his  successors,  in  office,  for  ,the  paymept  in  manner 
as  hereinafter  provided  [of]  the  sum  or, 3ums  received 
under  this  Acft,  and  that  the  eame  shall  be  honestly  and 
faithfully- apptied  to  the  construction  of  said  road;  and 
tbat^said  road  hheAl  he  6ouipleted' within  ten  .years  from 
the  pflfl^agia  of  this  act,  [and]  that  if  repayment  be  made 
in  cash,  it  stall  be  made  within^  ten  years, /^itii  interest 
at  five 'per  cent;  per  nnnufii^  after  four  years;  Which  bonds 
shall  be  secured  to  the  entire  an(i  fiill  satisfaction  of  tlfe' 
governor,  by  personal  security,  niOrtgage,  or  otherwise, 
as  he  may  require ;  and  upon  execution  and  delivery  to 
the  governor  [o'fj  the  bond  or  bonds  of  the  company  as 
herein  required,  he  shall  issue  his  warrant  on  the  treas- 
orer,  bank-commissioner,  orother  officer  or  person  having 
the  custody  of  said  two  and  three  per  cent,  fbnds,  or  any 
portion  of  them,  fo.r  the  sum  or  siimsto^hich  said  com- 
pany may  be  entitled  under  this  act,  and  the  same  shall 
be  paid  to  sftld  company  by  Bueh  oflScer  or  person  having 
the  custody  of  the  funds  ^s  aforesaid. 

'**'8EGTioir  2f.  Be  it  further  enacted,  thi^t  the  funds  here- 
by appropriated  shall  not  be  liable  for,  or  applied  to,  the 
payment  of  any  debt  created  ^before  their  reception  by 
the  c^mpaiiy. '  ^ 

♦^-SicTioH  8.  Be  it  further  enacted,  That  the  funds  re- 
ceived under  this  act  shall  be  apjilied  to  the  construction 
of  said  road;  find  if  said  fund  so  received  shall  be  mis- 
applied, the  president  and  direetors,  and  other  ofiicers  of 
said  ooAapany  who  sarie^on  or  assent  in  epich  niisupplica<* 
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tion,  shall  be  deemed  gnilty  of  a  misdemeanor,  and,  upon 
conviction  thereof  \lp6n  indictmen-t,  shall  be  punished  by 
fine  a^Kl  imprisonment,  one  or  both,  at  the  discret^oa  of 
the  jury  trying  the  'same';  arid  shall;  moreover^  be  pe^ 
sonally  liable  in  their  .private  property  te  the  State  for 
the  amount  of  the  ftind  sp  misappjlied.  And  provided  fiut- 
theVj  that  nothing  hcreju  contained  shall  suspend  ^r  lake 
precedence  of  any  appropriation  heretofone  m^tde  to  any 
railroad  or  plank-road  in  this  State ;  but  suph  apprpprir 
ation  shalj  be  first  provided  for,  before  any  money  oi 
moneys ^hall 'be  paid  under  this  ?ict. 

"Segtiqk  4.  Be  it  further  eiitacled^  That  if  said  contpaB^. 
does  not  grade  onc-fiflh  of  said  road  in  tw.o  years,  thto  said 
road  shall  not  bo  entitled  'to  the  provisions  <^f  this  act. 

. "  Section  5. .  And  be  it  furthtr  enadedy  That  when  one- 
fifth  p^rt  of  said  road  is  fijUy  completed,  the  said  eom- 
paOy  shall  execute  a  mortgage  deed*  upo|)  the  put  so 
finished,  to  the  sutjisfaelSota  of  the  governor,  before  receive 
ing  the  amoutit  appropriated  by  this-  act  for  the  next  fifth 
part^  and  so  on  successively  upon  ev6ry  fifth  pari  as 
completed."— Session  Aot^  of  1853-4,  pp.  280-82. 

"-4n  Act  to  loan  a  pari  of  the  three  per  cent,  fimi  te  the 
Union  Town  and  Jackson^  Sebna  and  Gulf  and  Oahaba^ 
Marion  and  Greensboro'  Mailr'oad  Companies.  ApproiRed 
February  24^  1860.  . 

.  "  SECTION.  1.  Be  it  ermded  by  the  senate  and  house  of  rep^ 
reseniatives^f  the  State  of  Alabama,  in  g^eral  assembiy  coU" 
venedy  That  of  the  sum  of  two  hundred «and  fifty'thousrad 
dollars  of  the  three  per  cent. -fund,  loaned  to  the  Tennes- 
see and  Coosa  Eailroad  Oompafiy  by  an  act  approved  17th « 
February,  1854,  when  the  same  shall  have  be<iome  dtie 
by  the  tertbs  of  said  act,  ftpd  shall  have  been  paid,  there 
shall  be  loaned,  on  the  terms  and  conditions  herevtiafter ' 
provided,  to  the  Union  Town  and  Jackson  Sailroad  Com- 
pany the  sum  of  oiie  hui>dred  and  fifty  thousand  dollars, 
and  to  the  ficlma  and  Gulf  Railroad  Company  the  sum 
of  one  hundred  thousand  dollars.  *  - 

'<  Section  2.  Be  U  further  enacted^  That  said  ioans  shall 
be  made  for  ten  years  aftar  the  money  thereoa  ftball  be 
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received  by  said  railroad  cbrapanies,  .and  shall  bear  inter- 
est at  the  rate  of  five  per  cent.  Tper  annum,  afl^er  four  years, 

♦'  Begtiok  8.  Be  itfurtker  enacted^  That  befere  the  money 
on  ^aid  loans  shall  be  obtained  by  eaid  railroad  compa^ 
nie^j  they  shall  efecH  be  required  to  execute  a  bond,  in 
double  the.amoOint  of  the  loan  obtaineA  by  them  respec- 
tively,, codditioned  for  the  faithful  repaytiient  of  the  loan' 
so  obtained  by  e^ch,  with  thein(\ere3t  thereon,  a^nd  shall 
gl^^e  a  toortgage,  on  eacTi  ofsaid  roads,  a"ud  all  its  fixtures 
find  franchises^  and  shall,  ih  addition,  give  snch  personal' 
security  as  the'^gdveroor  shall  deeai  necessary  and  proper 
to  secure  the  fitithfol  .and  punchtal  repayment  of  said 
loatis^  together  with  the  interest  there6ji  provide  for. 

**  Sec^PIOK  4.  Be  U  farther  .  enaQied^  That  there  shull  be 
Ictoned  to,  thfe  Cahaba,  Marion  and  Greensbofo*  Railroad 
Company,  out  of  the  first  interest,  aiccruing  on  the  said 
lo&n  to  the  Teiinessee  and  Oposa  Railroad  Cotnpiany,  the 
sum  0f  forty  thousao^  dollstrs^  upon  the  same  terms,  con- 
ditions and  restrictions  as  provided  in  relation  to  the 
loans  to  the  other  railroad  companies  named'  in  this  act. 

**  Section  6.  Where  is  doubts  have  been  suggested  as  to 
the  true  meaning  and  intent  of  thfi  act  referred  to  in  the 
firsfsection  of  this  act»  authorizing  a  loan  to  the  Tennei^- 
see  and  Coosa  Railroad  Company,  be  %  and  it  h  h^eby 
enacted^  That  the  true  intent  and  meaningof  said  act  ^hall 
be  construed  to'  be,  that  the  said  Tennessee  and  Coosa  - 
Railroad  Company  are  bound  and  shall  be  bound  by  the 
terms  of  said  act  to  pay  the  interest  on  siaid-  loan,  and 
repay  thfe  principal  in  cash  at  the*  maturing  of  the  loan 
authorized  in  and,  by  said  act;  and  the  said  railroad  com- 
pany shall  not  be  entitled  to  receive  any  portion  of  the 
money  set  apart  for  said  loan  by  the  bill  entitled  *An  Act 
to  lofari  andapprdpriate  the  three  per  cent,  fund  and  its 
interest',  (which  has  passed  the  house  of  Representatives, 
and  is  now  pending  in  the  senate,)  if  the  said  bill  should 
become  an  act,  until  said  company  shall  deliver  to  the 
governor,  to  b«  filed  in  the  office  of  the  comptroller,  a 
declaration  and'  agreement^  setting  forth  that  the  oon- 
strnction  of  Baid  act  as  declared  in  and  by  this  section  is 
andshfiUbe  the  true  and^  rightful  construction  of  the 
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same,  and  that  the  said  company  is  apd  sfa&ll  be  bound 
thereby,  a»d  that  fro  advantage  shall  be  tak^n .  of  Uny 
construction*  of  which  said  act  might  be  susceptible,  con- 
trary to  the  true  intent  and  met^nirig  tijereof  as  declared  in 
and  by  this  section;  and  in  taking  the  bond  required- of 
said  copipany  tinder  the  provisions  of  this  act,  for  the 
Sjecirrityof  the  principal*  aad  interest  of  the  amount  to-be 
loaned  to  said  company,  proper  provisions  and.  condition^ 
shall  be  inserted  in  sftid  bond  for  the  payment  of  the  in- 
terest and  principal  of  the  said  loan  in  cash,  in  accord- 
ance with  the  construcftion  of  sai^  act  as  defined  and 
declared  in  and  by  this  section  ;.  and' the  d'eclaYatit)n  and 
agreement  hereinabove  required  by  tlie'  said  Company 
sharll  bfi  made  in  due  form  *by  the  board  of  diirectoM  of 
said  company,  arid  shall  be  ratified  by  resolution  of  the  • 
stbckholders  of  the  company  in  conventidn,  tobe  attested- 
by  the. president  and. secretary  of  the  com^m^ny, under  the 
corporate  seal  of  th^  cpmpany.^'-->Sessiou  Acts  1859-60j 
pp.  110-11.  . 

The  act  **  to  loan  ^nd  appi'opriate  the  three  per  cent, 
fund  and  its  interest,"  referred  fo  in  the  6th  sectioil  of 
the-act  last  above  (fopied  as  theft  pending  in  the  senatey 
by  its.  Ist  section,  declared  the  amount  of  the  three  per 
cent,  fund,  principal  and  interest,  to  be  $868,498 ;  »'  of 
which  sum,"  it.  also  declare^,  " fl9S,363  is  the  balance 
due  as  a  loan  to  the^ennessee  and  Ooosa  B^li'oad  Com* 
p'any,  under  an  act  approved  February  17,.  1854,  which 
said  loan  is  ratified  as  prescribed  iq  said  act*';  and,  by  its 
subsequent. sections,  loaned  and  appropriated  the  residue 
.  of  said  fui^dto  other  railroad  companies  therein  speciilpd; 
Session  Acts  1859-60,  p.  64.  The  act  of  1854,  above  set 
onj;,  was  amended  l^  a  subsequent  act,  approved  19th 
December,  1855,  by  striking,  out  the  words  ^' fully  com- 
pleted", where  they  occur  in  the  5th  section,  and  insert- 
ing in  their  stead  the  words  "  completed  as  provided  for 
in  the  first  section  of  this  a^t — Sess.  Acts  1855-6,  p.  240. 

The  petition  alleged,  that  the  petitioner  assented  to  the 
grant  made  by  the  said  act  of  1854  soon  after  its  passage^ 
and  proceeded  to  grade  its  ro^d  as  therein  required,  and 
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^  .  ^ 1 '  '  '      ■  I  '  ■ 

let  out  contracts  for  the  completion  of  the  entire  road ; 
that,  in  February,  1859,  liaving  poniple^ed  one-fifth  part 
of  its  road,  and  pfodu<>ed  satisfactory' evidence  thereof  to 
the  governor,  aud  tetideredthe  prescribed  b6nd,  as  re- 
quired by  the  said  acts  of  18ai  and  1865,  it  drew  fr6m 
the  State  treasury,  on  thje  warrant  of  the  governor,  ^he 
sum  of  }^50,(k)0;  ]thaton  the  completion  of  another  fifth 
piart  of  it»-road,  in  October,  1859,  (^nd  its  full  compliance 
with  all  the  requisitions  of  said  act  of  1854,  it  received  in 
like  manner  an  additi<?rnal  ^50,000 ;  that  a  feyv  days  att^r 
the  passage  of  the  act  of  Fel;)ruaTy  18, 1860,  aboye  refewed 
to,  it  received  in  like  manner  the  residue  of  the .  sum 
thereby  declared  to  be  due  to  it;'thart  on  the  ITlSi  April, 
1860,  having  completed  ^another  fifth  of  its  road,  ifc  pro- 
duced to  the  governor  satisfactory  evidence  of  that  feet, 
and  tendered  to  him  another  bond  and  mortgage,  as,  re- 
quired by  said  act  of  1854 ;  and  that  the  governor  refueed 
to  1:^ceive  said  bond  and  mortgage,  and  refused  to  dfaw 
his  warrant  in.  favor  of  the  petitioner  h&  required  by  said 
act  of  1854.  The  acts  pf  1854  and  1855,  and  the'  act  of 
February  18,  1860,  were  made  parts  erf  the  petition;. and 
the  prayer  was  for  a  rule  nmVand  for  general  relief.  ' 

The  governor  endorsed  on  the  petition  the  fbllewing 
Words:  "I,  Andrew  B.  Aiopre,  gpvernorof  the  State  of 
Alabama,  being  willing  and  desirous  that  the  legal  ques- 
tion involved  in  the  oontt'over^  between  the  Tennessee 
and  Coosa  Railroad  Company  and  the  State  of  Alabama, 
as  dhown  by  the  within  petition,  should  be  decided,  with^ 
out  unnecessary  delay^  do  hereby  ,admit  the  facts  stated 
in  said  petition,  ftnd  agree,  so  far  as  I  can  legally  do  so, 
that  the  proceedings  for  a  martdamiis  may  bie  instituted  in 
the  circuit  court-  of  Dallas  county,  at  the  present  term 
thereof;  and  I  hereby  waive  the  necessity  of  the  ordinary 
riile  to  show  cause,  and  agree  that  the  cause  may  be  pro- 
ceeded with  9s  though  the  rule  had  been  duly  issued 
and  served  on  me/'    >        . 

On  the  hearing  of  the  application,  the  petitioner  t*ead 

to  the  court, the  pietition  and  acts  therein  referred  to; 

Aod  the  respondent  read  the  sidd  acjt  of  February  24tb, 

1860^  above  copied^  with  the  terms  and  canditiauB  of 
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which,  it  was  admitted,  the  petitioner  hkd  not  complied- 
The  circuit  court  thereupon  overruled  the  application, 
and  dismissed  the  petition ;  to  which  the  petitioner 
excepted,  and  which  is  now  assigned  as  error. 

GoLP'PHWAiTE,  RicB  &  Sbmple,  4nd  Aiifix.  &  Ji^o.  White, 
for  the  appellant. — 1.  The  act  of  1864  grants  a  ccrtaki 
sum  oi  money  to  the  appellant,  ou  the  performanoe  of 
certain  conditions  thereifi  expressed, , not  as  a  gift,  but  by 
way  of  loan.  It  evidently  contemplated  the  probability 
of  future  tegislation  as  to  the  repayment  of  this  money; 
authorizing  such  .repayment  to  be  made  in  the  bonds  of 
the  company,  or  iii  some  other  mode  than  eash^  But,  In 
the  event  that  no  such  legislation  should  be  had,  then  the 
T^epayment  was  to  be  made  in  cash,  within  ten  years ; 
witllout  interest  for  fouryeard,  and  with  interest  at  five 
per  cent,  after  that  time. 

•2,  This  act,  and  its  acceptance  by  the  railroad  com- 
pany, operated  as- a  contract  between  the  State  and  the 
company;'  and  it  was  not  in  the  power  of  the  legislature, 
by  subsequent  legislation,  with<mt  the  consent  of  the 
Gompanyj  to  impair  its  force  and. obligation,  by  the  im- 
position of  additional  limitations  or  restrictions,  on  the 
loan.  The  charter  of  the  company  imposed  no  obligation 
on  it  to  complete  all.  or  any  part  of  its  road  within  any 
specified  time ;  but  the  act  of  1854,  after  its  acceptance 
by  the  company,  bound  it  to  grade  one-Jfth  of  its  road 
within  two  years.  On  the  faith  of  this  act,  the  company  has 
eomplcted  a  portion  of  its  road,  and  has  let  out  contracts 
for  the  completion  of  the  residue  within  the  spedfied 
time.  That  the  case  presents  all  the  elements  of  a  con- 
tract, which,  under  the  provisions  of  the  constitution, 
cannot  be  impaired  by  subsequent  legislatton,  seeAt- 
water  v.  Woodbridge,  6  Oonu.  223j  228 ;  Fletcher  v.  Peek, 
eCranch,  87;  New  Jersey  v.  Wilson,  7  Cranch,  164; 
T^rrctt  v.  Taylor,  9  Cranch,  43;  Dartmoutli  College  v. 
Woodward,  4  Wheaton,  656 ;  16  B.  Monroe,  642 ;  27  Miss. 
517;  Green  v.  Biddle,  8  Wheaton,  1-84;  10Ge(y.  190; 
Story  on*  Constitution,  vol.  2,  §  1386. 

'8.  The  act  of  1860,  under  which  the  governor's  refusal 
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to  draw  his  warrant  is  justified,,  cannot  opi^rate  aiixiply  as 
a  revocation  of  the  authority  conferred  on  Lim  by  the  act 
of  1854.  That  would  be  .to  all dw  the  State  to  do  indi- 
rectly what,  under  the  authoritieai  above  cited,  it  eonld 
not  do  directly.  The  act  of  1860  was  evidently  passed 
under  the  knprQssidn  that  the  legislat^iire  h^^  the  author- 
ity to  do  what  that  act  attempts  Jo  do-*-to.  impose  addi- 
tional lim-itatipna  and  restrictions  on  tlie  loan  authorized 
by  the  former  act.  An  e;s:pre88  repealing  clausQ,  in  an 
uncoB^Utotional  Qtatjate,  has. no  effect  on  existing  laws; 
aj3  implied  repealing  clause  can  certainly  have  np^greater 
efficacy.  The  warra^t  to  be  dfawn.  by  the  governor,  un- 
der the  act  of  18$4,  must  b^. either  a.  right — an  essential 
part  of  the  contjract-:-6r  a  remedy.  It  could  not  .have 
heeu  intended  as  a. remedy,  for  that  only  follows  abroach. 
If  it  be  a  p^rt  of  the  contract,  .entering  into  the  mode  of 
payment,  the  legislatyre  could  aot  revoke  the  authority 
of  the  governor  to  issue  it,  without  impairing  the  obliga- 
tion of  the  contract.  Moreover,  the  authority  of  the 
governor^  since  the  acceptance  of  the  act  by  the  company, 
is  in  the  datnre  of  a  po^ver  coupled  with  an  interest,  and 
is  irrevocable. — Hodgson  v.  Anderson,  8  Barn.  &  Cr.  842; 
Crcager  v.  Lipk,  7  Maryland,  267, . 

4.  Jfa?irfawM5  lies  whenever  there  .is » no  othey  specific 
legal  remedy  for  the  enforcement  of  a  specific  legal  right. 
It  is  evident  that,  in -this  ease,  an  action  at  law,  if  it 
could  he  maintained,  would,  not  afford  adequate  redress 
for  the  injury  suffered  by  the^appellant  in  being  deprived 
of  the  use  of  the  funds  to  which  it  is  entitled.  The  pr9- 
priety  of  issuing  a  mandamus  is  to  be  determined,  not  by 
the  office  of  the  person  to  whom  the  writ  is  directed,  bu^ 
hy  the  nature  oi  the  act  to  be  done;  and  in  the  perform- 
ance qf  (Jttties  purely  ministerial,  as  in  this  case,  the  gov- 
ernor is  amenable  to  that  process  equally  with  any  other 
pqblic  functionary.  lu  support  of  these  propositions, 
see  Ma^:bury  v.  Madison,  1  Cranch,  187;  Kendall  v.  United 
States,  12  Peters,  614 ;  Etheridge  v.  Hall,  7  Porter,  54 
JEx  parte  Pjckett,  24  Ala.  94;  Ex  parte  Jones,  1  Ala.  15 
Biggs  V.  Pfister,  21  Ala.  469 ;  Ex  parte  Cole,  28  Ala.  50 
IT  Ala.  527;  Baker  v.  jQhr>son,  41  Maine,  15;  People  v[| 
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Edm6nd8,  19  i^bour,  468;  2Binnej,  275;  16  East,  117; 
14  Bast,  261;  1  Terra,  896;  10  Wendell,  396;  5  Watts 
&S.  403-22;  19  Johns.  259;  9  Maryland,  86;  28  Miss.  38; 
5  Barr.  1266.;  28  Misaouri,.  853. 

John  T.  MoRaA5^  eentm,  arg^ied  the  case  dreMy  at  the 
bar,  but  submitted  nol)rief  or  written  argument. 

R.  W.  WALKEK,  J.^In  aapport  bf  the  action  ol 
the  circuit  court,  three  distinct  prdpositiorls  have  been 
asserted  and  argued  bofbre  us :  1st,  that  the  court  has 
not  the  power,  in  any  case,  to  issue  a  mandamus  to  the 
governor  of  the  State ;  2d,  that  a  mandamus  does  not  lie 
in  thia  case,  even  if  the  company  is  entitled  to  the  motiey 
claimed,  beicau^e  the  right  to  the  issuance  of  a  watrant  b 
not  a  specific  legal  right,  for- which  there  is  no  adequate 
legal  remedy;  and,  3d,  that  the  failure  of  the  company  to 
comply  with  the  requisitions  of  the  act  of  February  24th, 
1860,  (Acts  '59-60,  p.  110,)  justified  the  governor  in  re- 
fusing  to  draw  his  warrant. 

1.  To  thfe  first  proposition  we  •  cannot  assent.  Cbief- 
Justic.e  Marshall  declared,  and  we' concur  in  the  remark, 
that  "it  is  not  by  the* office  of  the  jierson  to  whom  the 
writ  is  directed,  but  the  nature  of  the  thing.to  be  done, 
that  the  propriety  or  impropriety  of  issuing  a  ma^idamus 
is  to  be  determined." — Marbury  v.  Madison,  1  Oraneh, 
170.  By  the  constitution  of  this  State,  the  powers  of 
government  are  divided  and  distributed  among  thfee  de- 
partments; the  legislative,  the  executive,  and  the  judicial. 
The.  governor,  as  the  head  of  the  eecond  of  thes^  depart- 
'  ments,  is  clothed  with  "  the  supreme  executive  power  of 
the  State  ;'*  and  in  the  discharge  of  those  political  func- 
tions attached  to  his  office,  which  depend  on  the  exercise 
of  his  own  judgment  or  discretion,  his  determinations 
are  conclusive.  Any  attempt  on  the  part  of  the  judiciaiy 
to  control  or  direct  him  in  the  performance  of  eitecutive 
duties,  about  which  he  has  a  discretion,  and  may  exercise 
his  own  judgment,  would  be  a  manifest  usurpation  of 
power.  But  there  is  nothing  in  the  nature  of  his  office, 
which  can  prevent  the  legislature  from  assigning  to  the 
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goveruoj  the  performauce  of  some  m.ere  minUteridl  acts, 
in  regard  to  which  he  is  not  clothed  with  any  disQreHo7iari/ 
power,  hia  whole  duty  being  that  of  simple  obedience  to 
the  command  of  the  legislature ;  and  whei^  this  is  done, 
the  governor  is  to  be  viewed  as  merely  the  ministerial 
agent  of  the  law.  J  and  if  he  fails  or  i*ef us.es  tg  perform  the 
act  required  o£  him,  he  is  amenable  to  the  law;  and  any 
person  whose  rights  ahe  depen'dent  on  the  performance  .of 
8uch  act,  may  have  redress  by  resorting  to  the  appropriate 
kgal  remedy.  •  • 

In  Marbury  v.  Madison,  (i  Cran<5h,  137,  165,)  Chief- 
Justice.  Marshall,. after  declaring  that  the  acts  of  the  bead 
of  one  of  the.  executive  departments,  iu  matters  resting 
in  executive  discretion,  can  never  be  examinable  by  (he 
courts,  uses  this  language :  "But,  when  the  legislature 
proceeds* to  impose  on  tlmt  officer  other  duties;  when  he 
18  directed  peremptorily. to  perform  certain  acts;  when 
the  rights  of  individuals  are  dependent  on  the  perform- 
ance  ot  those  acts  ;' he  is  eo  far  the  officer  of  the  law,  is 
api^enable  to  the  law  for  his  conduct,  and  cs^nuot  at  his 
discretion  sport  away  the -vested  rights  of  otliers.'^-r^See, 
also,'pp.  170-1/ 

The  doctrine  that  a  mandamus  vfiW  lie  against  one  of  the 
executive  officers  of  the.government,  to  enforce  the  per- 
forrii^nce  af  a- mere  ministerial  act^  was  distinctly  affirmed 
in  Kendall  v.  The  United  States,  12Peters,  524,  60.3,610, 
626,  641.     In  that  case,  Mr.  Butler,  the  attorney-general^ 
admitted  in  his  argument,  that,  *'as  the  ordinary  chariic- 
ter  of  an  officer's  functions  would  not  always  determine 
the  true, nature  of  a  particular  duty  imposed  by  law^,  if  an 
cxecttttve  officer,  the  head  of  a  department,  even  the  presi- 
dent himself,  were  required  by  law  to   perform   an  act 
merely  ministerial,  and  necessary  to   the   completion   or 
ef\)oyment  of  the  rights  of  individuuls,  he  should  be  re- 
garded, quoad  Jioe^  not  as  an  executive,  but  as  a  merely 
ministerial  officer;  and  therefore  liable  to  be  directed  and 
aompellod  to  the  performance  of  the  act  by  maudamm^  if 
eongress-  saw  fit  to  confer  the  jurisdiction." — 12  Peters, 
595, 

The  same  principle  applies  to  judicial  officers,  who, 
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though  tiot  answerable  for  errore  of  judgment,  however 
plain  the  mistake,'  are  responsible  for  any  injnry  which 
nesults  from  their  failure  to  perform  a  ministerial  duty 
cafcjt  upon  theoi  by  law.  In  Eergusqn  v.  Earlof  Kinnard, 
(9  Clark  &  Finn.  27S,  290,)  Lord  Brougham,  after  stating 
the  first  branch  of  this  proposition,  added:  "But,  where 
the  law  neither  confers  judicial  power,  DOr  any  discretion 
at  all,  but  reqijires  certain  things  to  be  d.one,  Everybody, 
whatever  be  its  name,  and  whatever  other  flmctions  of  a 
judicial  or  discretionary  nature  it  may  have,  is  bpund  to 
obey;  and,  with  the  exceptiou'of  the  legislature  and  its 
branches,  ^everybody  is  liable  for  the  consequences  of  dis- 
obedience./' Lord  CatnpbcH  said  in  the  same  .cafee 
(p.  812) :  '.'  Wh^re  there' i?  a  minislerial  act  to  he  done  by 
persons  who,  on  other  Occasions,  act  judicially,  the  refu- 
sal to  do  the  ministei^ial  act  is  equally  actionable  as  if  no 
judicial  fu DC tions  were,  ou  any  occasion,  entrusted  to 
,them.  There  seems  bo  reason  why  thd  refusal  to  jdo  a 
vunistenal  acty  by  a  person  who  has  certain -jwrfic/ai  func- 
tionsj  ehouUl  not  subject  him  to  an  action,  in  the  same 
manner  as  he  is  liable  to  an  action  for  an  act  beyond  his 
jurisdiction.'' — See,  also,  opinions  of  LordLyadhurstand 
Lord  Cottenham,  pp.  280,  306. 

All  this  is  but  the  result  of  the  just  and  wholesome 
principle,  that  no  public  functionary,  whatever  his  official 
rank,  is  above  the  law,  or  will  be  permitted  to  violate  it& 
express  command  with  impunity.  While,  therefore,itia 
true  that,  in  regard  to  many  of  the  duties  which  belong 
to  his  oftice,  the  governor  has,  from  the  very  nature  of 
the  authority,  a  discretion  which  the  courts  cannot  con- 
trcfl;  yet,  in  reference  to  mere  mmt^^ma/ duties  imposed 
upon  him  by  statute,'Which  might  have  been  devolved  on 
another  officer  if  the  legislature  had  s^eu  fit,  and  on  the 
performance  of  which  some  specific  private  right  depends, 
he  may  be  made  amenable  to  the  compulsory  proce/5s  of 
the  proper  court  by  mandamus^. — Authorities  supra  ;  State 
of  Ohio  V.  Chase,  5  Ohio  St,  R.  528 ;  Citizens  v.  Wright, 
6  Ohio  St.  R.  318;  Pacific  R.  R.  Co.  v.  Governor,  23  Mis- 
souri, 353. 

As  the  case  stands  upon  the  petition,  and  the  admission 
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by. the  governor  of  the  facts  stated  in  it,  everything  has 
.been  done  by  the  company  which  is  required  by  the  act 
"to  aid  the  Tennessee  and  Coo^a  Railroad,'*  approved 
February  17,  '64,"  (Acts  '53-4,  p.  280.;)  .and  if  we  look  to 
that  act  alone,  nothing. remains  to.be  done,  so  far  as  tiie 
governor,  is  concerned,  .but  what 'is  purely  ministerial — 
pamely,.  the  reception  of  the  bond  And  mortgage,  and  the 
issuance  of  a '  warr-ant.  In  performing  these  n^inisterial 
duties,  the  goverpqr  does  not  proceed  according'to  his 
cfwn  judgmeivtor  discretion,  bqt  in  obedience  to  the  per- 
emptory command  of  the  legislature,  and  as  a  mere  agent 
of  the  State,  appcyinted  and  required  by  statute  to  do  a 
particular  thing.  As  ihe. mandamus  ia  moved  for  to  en- 
force the  performance  of  a  iniuisterial  aqt  Qxpresshy  en- 
joined by  statute,  the  fact  that  the  oflScer  against  whom 
it  is  soughKis  governor  of  the  State,  is  not,  qf  itself,  an 
answer  to^the  application. 

2.  But -the  petitioner'is  not  entitled  to  the  ^rit,  unless 
it  appears  that  there  ia  no  other  adequate  legal  remedy 
for  the  wrong  complained  of.  And  this  brings  ps  to.  the 
second  proposition  insisted  on,  in  support  of  tl^e  ruling 
of  the  circuit  court— ^nanaely;  that,  looking-  alone  to  the 
act  of  1864,  and  conceding. that  the  petitioner  has  com- 
plied with  all  of  its  provisions,  and  is  entitled  to  the 
money  claimed,  the  right  to  have  a  warrant  iassaed  by  the 
governor  is  not  a  specific  legal  rights  for  which  the  writ 
of  mandamus  aflbrds  the  only  adequate  legal  remedy. 

The  right  which  the".petitioner  asserts  is,  in  two  aspects, 
a.  specific  legal  right.  The  act  of  t'ebruary  17th,  1854, 
above  referred  to,  gives  to  the  petitioner,  on  its  perform- 
ance of  the  prescribed  conditions,  the  right  to  the-  use  of 
a  si^m  of  money,  •  on  certain  terms  set  forth  in  the  act. 
This  is  as  much  a  legal  right,  aa  the  right  to  the  us^  of 
any  other  property.  Again,  the  act  of  1854  imposes  as 
a  duty  on  the  governor  the  issuance  of  his  warrant  on 
the  custodian  of  a  specified  fundj  for  the  payment  of  a 
certain  sum  of  money  to  the  petitioner,  on  its  complying 
with  the  requisitions  of  the  statute.  The  governor  being 
bound  by  law  to.  perform  a  duty  for  the  benefit  of  the  com- 
pany, the  latter  has  a  dear  legal  right  to  have  it  performed. 
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To  deprive  a  party  of  bis  remedy  by  mtvndamus^  on  the 
ground  that  be  has  a  remedy  by  action,  the  remedy  by  ao- 
tion  must  be  adequate  to  the  specific  object  in  view— 
"framed  to  effect  directly  the  desired  end."  It  ^ust  af- 
ford .complete  satisfaction,  "equivalent  to  specific  relief.** 
In  matter  of  Trustees  of  Williamsbnrg,  1  Barb.  Sup.  Ct. 
R.  84-5  ;  Harwood  v.  Marshall,  9  Maryland,  .88, 98  ;  Ken- 
dall V.  United  States,  12  Peters,  614;  Etheridge  v.  Hall, 
7  Porter,  64 ;  Ex  parte  Pickett,  24  Ala.  94 ;  3  Ilalst.  206 ; 
2  Dougl.  625  ;  Carroll  v.  Board  of  Police,  28  Missouri  R. 
88,  62. 

Without  stopping  to  inquire  whether  the  company 
could  maintain  an  action  for  damiiges  against  the'officer 
or  the  State,  we  find  no  difficulty  in. deciding,  that  any 
wich  action  would  be  inadequate  to  the  object  in  view,- and 
fall  far  short  of  affording  a  complete  satisfaction   to  the 
petititioner.     The  great  end  to  be  attained  by  tbe  railroad 
company  ie  the  building  of  the  road;  and  this  was  the 
object  which  the  State  had  in  view  in  making  the  loan  &t 
advance  provided  for  by  the  act  of  lS64.     The  purpose 
of  the  legislature  was,  to  enable  the  company,  by  the  aid 
afforded  by  the  act,  to  complete  the  work  iat  an  earlier 
period  than   was  required  by  the  charter.     One  of  the 
conditions  of  tbe  act  of  1854  is,  that  before  any  warrant 
can  be  isHued  in  favor  of  the  company,  it  shall  give  bond, 
with   security   satisfactory  to  the  governor,  for  i\\^  com- 
pletion of  the  road  within  ten  ye^rs  from  the  passage  of 
the  act.     The  petition  shows  that,   before  receiving  the 
first  payment,  tbe  company  did  give  this  bond ;  and  that 
upon  the  faith  of  the  act  of  1854  it  has  let  the  entire  road 
to  contract.     In  order  to  cafry  on  the  work,  it  relies  upon 
obtaining,  promptly,  as  it  becomes  entitled  to  them,  tlio 
sums  of  money  secured  to  it  by  that  act.     The  failure  to 
receive  the  sums  loaned  or  advanced  by  that  act,  at  the 
times  and  in  the  manner  provided,  will  leave  the  com- 
pany without  means  to  meet  the  obligations  which  rt  has 
incurred  to  contractors,  and  will  put  it  out  of  .its  power 
to   comply  with  its  undertaking  to  complete  the  road 
within  ton  years  Jroila  the  passage  of  the  act.     It  is  obvi- 
ous, therefore,  from  the'v^y  nature  of  the  ca^e,  that  an 
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action  for  damages  would  be  a  remedy  wholly  inadequate 
to  the  object  in  view.  Under  the  rules  of  law  comtrolUng 
the  measure  of  damages,  such  an  action  would  not  afford 
complete  redress  for  the  injury  which  the  company  would 
sustain,  if  it  should  fail  to  receive  promptly,  as  they  fall 
due,  the  sums  necessary  to  enable  it  to  proceed  without 
interiruption  with  the  construction  of  the  road. — See 
Kendall  v.  United  States,  12  Peters,  614-15;  Carroll  v. 
Board  of  .Police,  28  Missouri  R,  88,  52. 

It  is,  perhaps,  proper  to  add,  that  we  do  not  intend  by 
anything  we  have  said  to  intimate  that  the  company 
would  have  the  right  to  appropriate  any  part  of  the 
money  received  from  the  State  in  a  manner  inconsistent 
^ith  the  second  sectipn  of  the  act  of  February  17,  1854. 

3.  We  now  come  to  consider  the  third  proposition 
urged  in  opposition  to  the  motion  for  a  mandamus — that 
is>  that  although  the  company  has  done  everything  which 
it  was  required  to  do  by  the  act  of  1854,  in  order  to  enti- 
tle it  to  the  warrant ;  yet  that  the  governor  prbperly  re- 
fused to  issue  it,  because  the  company  has  riot  complied 
with  the  requisitions  of  the  act  of  February  24th,  1860, 
(Acts  '69-60,  p.  110.) 

The  question,  whether  the  fUiure  of  the  company  to 
comply  with  the  requisitions  of  tbe  last  named  act  justi- 
fied the  governor  in  his  refusal  to  draw  his  warrant  in  its 
favor,  depends  upon  the  character  and  legal  effect  of  the 
act  of  February  17th,  1854,  when  considered  in  connec- 
tion with  the  facts  stated  iu  the  petition,  and  admittedly 
the  governor.  If  that  act,  after  its  provisions  had  been 
accepted  and  acted  on  by  the  company,  constituted  a  con- 
tract between  the  State  and  the  company,  the  legislature 
had  no' right  by  any  subsequent  act,  without  the  consent 
of  the  company,  to  change  its  terms,  or  impair  its  obliga- 
tions. 

Although  not  delegated  in  express  terms  by  the  con- 
stitution, the  power  of  the  legislature  to  bind  the  State 
by  contract  is  not  open  to  question.  It  is  one  of  the  in- 
cidental powers  necessary  to  the  proper  discharge  of  the 
functions  of  government,  and  is  included  in  the  general 
grant  of  >^the  legislative  power  of  the  State^"  which  the 
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constitution  makes  to  the  general  assembly.  Nor  is  the 
legislature  Kmited  as  to  the  manner  in  which  it  may  con- 
tract, whether  directly  by  statute,  or  through  agents  ap- 
pointed for  th^  purpose,  in  the  ordinary  form  of  contracts 
between  individuals.  Whatever  its  form,  the  contract  of 
a  State  is,  like  any  other  contract,  binding  upon  the  par- 
ties ;  nor  cafn  the  people,  or  their  representatives,  by  any 
subsequent  act  of  theirs,  alter  or  annul  it.  '  When  the 
contract  is  made,  the  coustitution  of  the  United.  States 
acts  upon  it,  and  puts  it  beyond  the  power  of  any  suc- 
ceeding legislature  to  impair  its  obligation. — 2  Story  on 
Const.  §  1391 ;  16  Howard,  369,  416;  11  Peters,  549. 

That  the  act  of  1854  is,  in  the  strictest*  sense  of  the 
terra,  a  contract  between  the  State  and  the  railroad  com- 
pany, seems  too  clear  to  be  disputed.  The  charter  of  the 
company  (Acts  1843-4,  p.  170)  imposed  no  obligation 
on  it  to  complete  all  or  any  part  of  the  road  within  any 
given  time.  But,  by  the  act  of  1864,  the  legislature  pro- 
posed to  the  company,  that  if  it  would  grade  one-fifth  of 
the  road  within  two  year$  from  the  date  of  that  act,  and 
give  bond  to  complete  the  entire  road  in  ten  years,  it 
should  receive  on  certain  specified  terms  ^60,000  of  the 
three  per' cent,  fund,  and  that  on  the  completion  ot  each 
eucceeding  fifth  part  of  the  road,  and  the  giving  of  a  li^e 
bond,  it  should  receive  the  samean^ouut.*  The  company 
accepted  this  proposition  of  the  legislature,  and,  in  pur- 
suance of  it,  graded  the  first  fifth  part  of  the  road  within 
the  time  stipulated;  has  since  then  graded  other  portions 
of  the  road,  and,  having  .given  bond  and  security  as  re- 
quired for  the  completion  of  the  entire  road  in  ten  years^ 
has  received  from  the  State  two  payments,  of  $60^000 
each,  out  of  the  fund  designated  by  the  act.  Here  are  all 
the  elements  of  a  valid  and  binding  contract — the  con- 
currence of  intention  between  two  parties  compjBtent  to 
contract,  one  of  whom  promises  something  to  the  other, 
in  consideration  of  something  agreed  to  be  done  by  the 
latter.  On  the  part  of  the  State,  the  obligation  is,  "do 
lit  facias;'*  on  the  part  of  the  company,  it  is  "/ac?b  ut 
desr 

Undoubtedly,  the  legislature  considered  that  the  com- 
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pletion  of  this  road  within  the  timd  specified  in  the  act  of 
1854. would  greatly  advarrce  the  iritepests  of  the  State, 
and  that  the  paiblicbenefit'thns  conferred  would  be  a  full 
eqpiivalent  for  the  use  of  the'mohey  by  the  company. 
But  it  18  not  necessary  to  the  vali'dity  of  the  contract  that 
the  considpratiod  for  the  promise  of  the.legislature  should 
be  one  of  benefit  to  the  State.  It  is  suflScieat  ilf  it  im- 
port damage^  or  loss,  or  forbearance  of  benefit,  or  any  act 
done  or  to  be  doue  oh  the  partof  tte  company. 

The  company^  thenj  by  accepting  the  proposition  of 
the  legislature,  and  complyiilg  with  its  terms  in  the  man- 
ner shown  in  the  petition;  acquired  a  vested  right  to  the 
fulfillment'of  tho  contract. by  the  S^ate,  of  which  nosub- 
dequ'ent  legislation  couM  deprive  it.' 

It  cannot  Ue* flerioual j^  contended^  that  the  act  of  Feb- 
TtLiivy  24,  186tf,,  does  not  "impair  the  obligations"  of  the 
prior  contract  betwefen  theSlrate  and  the  company.  "It 
is  perfectly  .clear,  that  any  la^v  which  enlarges;  abridges, 
or  in  any  manner  clianges  the  intention  of  the  parties  re- 
enlting  fpom  the  stipulations  in  the  contract,  necQssarily 
impairs  it.  Thq  manner  or  degree. in.  which  this  change 
is  effected,  «an  in  no  respect  influencethe  conclusion  ;  for, 
whether  the-  law  a?fFect  the  validity,  the  construction,  or 
the  esyidence  pi  the-  contract,  it  impairs  its  obligation, 
though  it  may  not  do  so  to  the  same  extent  \h  all  sup- 
posed cases.  Any  deviation  fr'pm  its  terms,  by  post- 
poning or' accelerating  the  period  of  performance  whioh 
it  prescribes,  imposmq  conditions  not  expressed  in  the  contract^ 
or  dispensing'witli  the  performance  of  those  which  are  a 
part  of  the  contract^  however  minute  or  ajrparenily  immate- 
rial in'their  effect  upon  it,  impairs  its  obligation." — Story 
on  Const.  §1385,  and  gasies  cited. 

The  5th  section'  of  the  act  of  February  24,  18(50,  de- 
clares, the  construction  which  sl^all  be  put  upon  the  act 
of  1854,  and  providers,  that  the  company  ;shall  not  be 
entitled  to  receive  atiy  part  of  the  *  money  previously 
promised,  until  it  shall  file  in  the  office  of  the  comptroller 
a  declaration  ot"  agreement,  made  by  the  directors,  and 
ratified  by  the  stockholders  in  convention,  that  the  con- 
struction thus  placed  upon  the  act  of  1854  is  the  proper 
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constructioD,  and  that  no  advantage  shall  be  tkken  of  aoy 
different  construction  of  which  it  nnay  be  susoeptible. 
The  same  section  also  provides,  that  in  taking  the  bond 
required  of  the  company,  proper  provisroirs  and  condi- 
tions shall  be  inserted  for  the. payment  of  the  principal 
and  interest  of  the  loan  in  cash,  in  accordance  with  the 
construction  placed  by  that  ffectiofi  on*  the  act  of  1854. 
The  requirement  of  "the  declaration  ot  agreement'*  of 
the  company,  is  tl^e  irapoeition  of.  an  entirely  new-  con- 
dition ;i  and  the  provision' -in  reference  to  the  bond-  con- 
templates a  change  in  its  form  at  least,  if  not  in  its  legal 
effect.  This  5th  section  of  the.  act  of  February  24,  I860, 
is,  therefore,  unconstitutional  and  void,  because  it  impairs 
the  obligation  of  a  valid  contract  between  the  State  and 
the  company,  by  imposing  new  conditions)  and  declaring 
that  unless  they  are  complied  with  the  contract  shall  be 
abrogated.  '  ' 

It  is  said,  however,  that  although  this  act  is  uxicoDstitu- 
tional  and  void,  so  far  as.it  seeks  10  change,  the  terms  of 
the  original  contract  evidenced  by  the  act  of  1854,  still  it 
is  effectual  as  a- revocation  of  the  authority  •  conferred 
upon  the  governor  by  the  last  named  act.  The  proposi- 
tion is,  that  under  the  act  of  1854,  the  governor  is  simply 
the  agent  of  the  State  to  issue,  a  warrant  in  favor  of  the 
company;  that  the  State  had  the  right  to  revoke  his 
agency,  and  that  it  has  done  so  by  tlie  iict  of  1860.  If 
the  State  can  avoid  the  efffect  of  a  contract  by  withdraw- 
ing the  authority  of  its  agent  to  execute  it,  it  is  not  easy 
to  escape  the  conclusion,  that  the  State  ^wouJd  not  he 
bound  by  any  contract;  for  it  rarel}''  (if  ever)  executes  a 
contract  except  through  an  agent,  and  if  inclined  to  n^ 
pudiate  its  obligations,  it  could  do  so,  not  directly,  by 
changing  or  annulling  the  contract,  but  indirectly,  by* 
revoking  the  authority  of  its  agent  to  execute  it. 

But  the  act  of  1860  does  not  expressly  revoke  the  au- 
thority conferred  upon  the  governor  by  the  act  of  1854. 
It  simply  provides,  that  the  company  shall  not  bo  entitled 
to  receive  the  money  until  certain  conditions  are  complied* 
with.  These  conditions,  we  have  already  seen,  the  legis- 
lature had  not  the  oonstitutional  power  to  impose ;  and  it 
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is  difficult  to  perceive  upon  what  principle  an  implied 
revocation  of  a  valid  agenxjy  can  rjesnlt  from  an  unai^thor- 
izcd  attempt^  on  the  part  of  the  principal  to  require  of 
the  other  party' to  the  contract  the  performance  of  new 
conditions.  Ko  doubt  the  legislature  supposed  that  it 
had  aHthority  to  make  these  requisitions  of  the  corpora- 
tion, and  intended  to  revoke  the  agency  of  the  governor, 
only  in  the  event  that  the  requisitions  were  valid.  And 
it  would.be  unjust  to  the  legislature  to  infer  that,  by,  re- 
quiting of  the  company  the.  performance  of  new  condi- 
tions whiqh  it  had  not  the  right  to  impose,  it  Intended  to 
revoke  the  authority  of  its  agent,  and  thus  to  destroy  the 
means  of  *  cxectiting  the, contract.  It  is  upon  a,principle 
analogous  to  this,  that  an  unconstitutional  statCite  is  not 
allowed  to  operate  ^  repeal  by  implication  of  » prior 
statute  with  which  it  is  in  conflict ;  and  even  a  repealing 
clause  in  an  unconstitutional  statute, -declaring  that  "all 
laws  contravening  the.  provisions  of  this  act  be,  and  the 
same  are  hereby  repealed,*'  doea  not  affect  the  pre- 
vious l$ws.— Tims  V.  State,  26  Ala.  165.  The  act  of . 
1854-  created  ,  the  agency;  and  certainly  the  Revocation 
of  that  agency,  which  is,  pro^  iantOj  a  repeal  of  the 
statute,  cannot  result  by  implicaiion  from  a  subsequent 
unconstitutional  ^ct.  Having  thus  ascertained  that  the 
legislature  has  not  revoked  the  authority  .conferred  upon 
the  gqvernop  by  the  act  of  1854,  it  is  not  necessary  for  us 
to  consider  whether  his  agency  is  not  in  fact  so  far  apart 
of  the  contract  that  the  legislature  would  haVe  no  power 
to  revoke  it,  even  by  a  statute  fi'amed  expressly  for  that 
purpose. 

[4.]  It  has  been  suggested^  that  the  act  of  1854  is  void 
for  uncertainty ;  and  that  for  thai  reason,  if  no  other^ 
this  application, should  be  refused.  It  is  not  to  be  denied 
that,  in  some  of  its  parts,  the  statute  is  singularly  obscure 
and  difficult  of  construction.  It  clearly  provides,  how- 
ever,  that  on  the  perfoi'mance  by  the  company  of  certain 
conditions  precedent,  it  shall  be  entitled  to  receive  at 
dlfterent  times  specific  sums  of  mobey  out  of  the  three 
per  ceirt.  fund.  Thus  far  all  is  clear;  and  the  only  doubts 
which  can  arise,  as  to  the  meaning  of  the  statute,  are  as 
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to  the  obligations  which  tlie  reception  of-  the  money  and 
the  execution  oC  the  required  bond  impose  upoji  the  com- 
pany. This  pqirt  of  the  act  is  separable  froin  those  to 
which  we  have  referred  as  free  frora.obsctirity;  and  hence, 
it  does  not  follow,  that  these  last  would  feil,  even  it  it 
were  iuiposssble  to  assign  a  meatring  to  the  former..  This, 
however,  is  not  the  case*  The  statute  first  provides,  that 
$250,000  of  the  three  per  cent,  fund  "be  loaned  or  ad- 
vanced **  to  the  comp;  «y,  which  is  required. to  givetwDud 
for  the  payment,  in  the  manner  provided  by  thaact,  of  the 
sums  it  may  receive.  This  language  tery  clea*  ly  indi- 
cates, that  the  grant  is  byway  of  loan — not  gift-^andthat 
the  company  is  to  be  bound  fpr  its  payment.  What  fol- 
lows shows  that  the  legislature  conteinplated  the  proba- 
bility of  future  legislation  as  to  the  ipodo  of  payment,  so 
as  to  authorize  the  payment  in  some  other  mode  than 
cash ;  and  the  intention  was,  that  if  there<sh<>uld  be  no 
such  legislation,  and  the  repayment  should  be  made  in 
cash,  then  it  should  beitiade  within  ten  ye^rs,  with  inter- 
^  est  at  five  per  cent,  per  annum  after  four  years^  In  other 
words,  the  intention  was,  th?it in  the  absence  of  future 
legislation  as  to  the  mode  of  payment,  the  companj^  was 
to  be  bound  to  repay  the  sums  received  within  ten  years 
from  the  receipt  of  the  same,'  without  interest  fbc  four 
years,  and  with  interest  at  five  c^nt.  per  annum  after  four 
years.  And  this,  we  think,  is  the  legal  effect  of  the:  bond 
which  the  company  is  required  to  execute. 

Wc  have  not  adverted  to  the  act  "  to  loan  and  appi^o- 
priate  the  three  per  cpnt.  fund  and. its  interest,"  approved 
February  18th,  1860,  (Acta  '59-60,  p.  54,)  for  the  reiison 
that  it  was,  so  far  as  the  petitioner  is  concerned,  a  mere 
rea^rmance  of  tho  act  of  1854,  and  can,  therefore,  exert 
no  influence  on  the  decision  of  the  question  now  before 
us. 

It  is  proper  to  remark,  that  the  governor  has  shown  no 
disposition  to  deny  thejurisdietion  of  the  courts  over  the 
question  as  to  what  is  his  legal  duty  in  reference  to  the 
warrant  claimed  by  the  compatiy.  On  the  contrary,  he 
expressly  concedes  it  to  be  a  legal  question,  determinable 
by  the  courts,  and  had'  done  all  that  he  cpa4d  do,  to  facili- 
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tate  the  proceedings  with  a  view  to  its  early  decislofi. 
The  legislature  having  declared  hy  the  act  of  February 
24,  1860,  that  the  company  should  not  receive  any  further 
payments  out  of  the  three  percent,  fund,  until  it  had 
eonaplied  with  certain  requisitions  set  forth  in  the  act, 
the  governor  very  properly  felt  it  to  be  his  duty  to  con- 
form his. action  to  this  declaration  of  the  legislative  will, 
until  it  should  be  judicially  determined  that  the  legisla- 
ture had  not  the  power  to  impose  such  conditions  on  the 
company. 

[5.]  The  judgrp^ent  of  the  circuit  court  must  be  re- 
versed, and,  under  the  rule  established  in  Edmonds  v. 
Edmonds,.  (1  Ala.  401,)  Townsend  v.  HarweU,  (18  Ala. 
301,)  and  Eawls  v.  Doe,  d.  Kennedy,  (23  Ala.  240,  255,) 
the  cause  must  be  remanded. 


JETER  V5.;  JETER. 

[bill   in  EQtriTT  FOR  DIVORCE  ON  GROUND  OF   ADULTERY.]' 

1 .  Proof  of  adultery . — To  establish  the  charge  of  adultery  by  cir- 
cumstantial evidence,  the  circumstances  proved  must  be  such  as 
would  lead  the  guarded  discretion  of  a  reasonable  and  just  man 
to  the  conclusion  that  the  crime  had  been  committed ;  but  the 
fact  that  the  husband,  without  justifiable  cause,  voluntarily  aban- 
dons his  wife's  bed  within  a  year  after  their  marriage,  lends  addi- 
tional weight  .to  suspicious  circumstances  against  him,  and  tends 
to  give  them  an  unfavorable  construction.  Tested  by  these  rules, 
the  evidence  in  this  case  is  sufficient  to  prove  adultery  on  the  part 
of  the  husband. 

2.  Alimony;  how  decreed, — When  a  decree  of  divorce  a  vinevXo  matri' 
monii  is  rendered  in  favor  of  the  wife,  the  statute  (Code,  {  1971) 
authorizes  the  chancellor  to  allow  her  a  sum  of  money  in  gross  by 
way  of  permanent  alimony. 

3.  Amount  of  alimony, — In  determining  the  amount  of  permanent 
alimony  to  be  allowed  to  the  wife,  when*a  divorce  is  granted  to 
her  on  account  of  the  husband's  adultery,  her  own  conduct  is  a 
proper  matter  for  consideration,  (Code,  2  1972 ;)  but  the  mere  feet 
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that,  after  ber  abandonment  by  her  husband,  she  spoke  of  him 
and  of  \\er  former  engagejnent  to  be  married  to  another  man  in 
an  indiscreet  and  improper  manner,  does  not  justify  the  denial 
of  a  liberal  allowance  to  her. 

4.  Same. — An  allowance  of  $20,000  to  the  wife,  as  permanent  ali- 
mony, where  the  value  of  the  husband's  estate  is  between  $40,000 
and  $50,000,  would,  ordinarily,  be  excessive ;  but,  under  the  special 
circumstances  of  this  case — it  appearing  that  the  husband  had 
only  two  children,  the  elder  of  whom  was  a  man  thirty  years  old, 
for  whom  he  had  already  made  liberal  provision,  while  he  dis- 
owned the  younger,  who  was  the  only  child  of  the  complainant — is 
not  unreasonable. 

6.  WTiat  w  re;i)isahU. — ^On  itppeal  from  a  final  decree*  in  chancery, 
granting  to  the  wife  a  divorce  a  vinculo  mairinumiit  and  ordering 
thd  husband  to  pay  her  a  specified  sum  as  temporary  alimony,  and 
an  additional  sum  to  her  solicitors  as  compensation  for  their  servi- 
ces, the  order  for  the  payment  of  the  solicitors*  fees  is  revisable ; 
but,  on  the  question  whether  the  order  for  the  payment  of  tem- 
porary alimony  is  revisable,  the  msyority  of  the  cojirt  express  no 
opinion.  (A.  J.  Walker,  C.  J.,  dissenting,  held  that  neither  por- 
tion of  the  order  for  the  payment  of  money  was  revisable.) 

6.  Alimony  pendente  lite. — An  order  for  the  allowance  of  temporary 
alimony,  though  usually  made  at  an  early  stage  of  the  cause,  and 
on  a  reference  to  the  master,  may  be  made  on  the  final  hearing, 
and  without  an  order  of  reference ;  the  allowance  is  not  restricted 
to  a  sum  sufficient  to  provide  for  the  wife  the  mere  necessaries  of 
life,  but  depends  on  the  circumstances  and  social  position  of  the 
parties ;  and  the  decision  of  the  chancellor  will  not  be  reversed 
by  the  appellate  court,  unless  the  record  presents  a  strong  and 
plain  case  of  error. 

7.  Allowance  qf  solicitors*  fees, — Art  allowance  for  the  fees  of  the  wife's 
solicitors' must  be  restricted  to  the  actual  reasonable  value  of  their 
services,  and  should  not  be  made  without  a  reference  tathe  mas- 
ter, or  proof  as  to  the  proper  amount. 

8.  Decree  affirmed  in  part,  and  reversed  and  remanded  in  part, — ^The  de- 
cree of  the  chancellor  in  this  case,  granting  a  divorce  to  the  wifa, 
was  reversed,  and  the  cause  remanded,  as  to  the  order  making  an 
allowance  to  the  wife  for  her  solicitors'  fees,  but  was  affirmed  in 
every  other  respect ;  and  the  costs  of  the  appeal  were  imposed  on 
the  appellant. 

9.  Estimate  of  wife's  statutory  separate  estate  in  determining  amount  of  per- 
manent alimony. — After  the  delivery  of  the  opinion  in  this  case, 
affirming  the  chancellor's  decree  on  the  merits,  but  remanding  the 
cause,  in  order  that  a  reference  to  the  master  might  be  made  to 
ascertain  the  amount  of  conipensation  to  be  allowed  to  the  com- 
plainant's solicitors,  the  parties  compromised  the  matters  in  con- 
troversy between  them;  and  after  the  fiill  execution  of  the  agree- 
ment, by  which  the  appellant  obtained  some  advantages  to  wliich 
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he  was  not  entitled  ui^der  the  decree,  hid  counsel  having  called 
the- attention*  of  the  court  to  the  fact,  riot  befbre  ijoticed,  that  the 
wife  WBS  shown  by  the  record  to  possess  a  statutory  separate  estate, 
the  f  alne  of  which  did  hot  appear  to  have  been  shown  in  any 
'maBner  to  ikt  chancellor,  or  to  kAv«  been  estimated  by  him  in 
deievmiping  the  amount  of  h«r  permajient  alimony, — hetd^  that 
the  decision  iti  ihe^  cause, 'uiuler  these  circumstances,  should  not 
be  ^nsyior^  as  settling  the  rule,  that  an  Ullowance  out  of  the 
liusband's  estate,  a?  permanent  alimony  to  the  wife,  can  be  sus- 
tained on- appeal,  where  the  wife  has  a  statutory  separate  estate, 
unless  it  appears  that  ^he  value  of  that  estate  was  shx/wn  to  th« 
Ghanoellor,  either  by  the^evidenc^ein  the  caut»e,  or  by  the  report  of 
the  foaster  under  a  reference.  (A.  J.  Walxcbr,  C.  J„  dissoUing,  h^ld 
that  in  view  of  th&  great  disparity  between  the  estates  of  the  par* 
ties  «8  disclosed  by  the  record,  the  appellate  court  stould  take 
jadicial  notice  of  the  fact  tliat  -the  wife's  separate  estate  was  not 
toffieiont  for  her<niamteilance.) 

AppbaIt  from  the  Oban  eery  X/O  art  of 'Chambers. 
Heard  before  tbe  Hod.  jAftsa  13;  OxiArk.  , 

THB.billintbs  case  was  filed,  on  the  26th  November, 
1858,  by  Mrs.  Sarah  Jeter,  suiog  by  her  next  friend, 
against  her  husband,  Samuel  Jeter;  and  sought  a  divorce 
a  vin&ulo  matrimoniiy  on  the  gtauuds  of  cruelty  and  adul- 
tery. Tbe  defendant  filed  an  answer,  denying  the  charges 
of  cruelty  aud  adultery,  and  demurring  to  the  bill  for 
want.oi  eqmty*  It  appears  that  the  parties  were  mar- 
ried Oft  the  6tb  March,  1853 ;  thivt  on  the  gSth  April, 
1854,  Mrs,  Jeter  gave  birth  to.  a  son,  the  only  child  of  the 
marriage;  that  the  defendant  disowned  the  paternity  of 
this  thiM,  and  reftised  to  have  any  further  intercourse 
with  tbe  eoinplainant  as  his  wife ;  th^t  they  continued  to 
live  .together  in  the  same  house,  occupying  separate 
chambers,  ^untilabout  the  Ist  November,  1858,  when  an 
altercatioa. occurred  between  them,  growing  out  of  the 
complainant's  refusal  to  sign  p.  deed,  which  resulted  in 

her  leaving  her  husband's  hou8(i,  and  returning  to  her 

£atborV 

The  testimony  taken  in  the  cause  is  very  voluminous, 

bat  a  full  statement  of  it  is  not  material  to  an  under* 

standing  of  .the.  legal 'questions  here  presented.    The. 

depositions  of  Eleazar  Taylor  and  James  Singley  were 
26 
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takeii  by  the  complainant  to  substantiate  the  charge  of 
adultery.  Taylor,  who  was  a  brother  of  the  complainant, 
testified  as  follows:  "  lu  the  summer  of  the  year  1857, 1 
was  at  the  defendant's  house,  and  stayed  all  night.  About 
an  hour  after  I  had  lain  do%Vri,  I  had  occasion  to  get  up 
and  go  out ;  and  when  I  got  down  to  the  foot  of  the  steps, 
1  saw  the  defendant  (it  being  .a  moonlight  nighty  out  at 
the  edge  of  the  yard,  near  the  cacriage-hou«e,  and  also  a 
negro  girl,  who,  I  thiut,  was  Emelitie.  I  saw  her  lie 
down,  and  saw  the  defendant  get  down  over  her  on  his 
knees ;  and  I  then  turneij,  anxl  went  out  at  another  door, 
in  a  ditferent' direction/'  Tlie  material  portion  of.  the 
testimony  of  Singloy,  who  was  the  defendant's  overseer 
during  the  years  1856  and  1857,  is  in  those  wards;  •  '*  On 
one  occasion,  in  the  night,  I  saw  a  negro  girl  at  hU  ([de- 
fendant's] window.  She  disappeared  through  tlie  window. 
I  think  it  wad  Emeline.  Ob  another  night,  at  a  late 
hour,  I  saw  him  coming  from  towards  his  negro-cabins. 
Whether  he  had  been  in  there  or  not,  I  wont  say.  He 
went  towards  his  room,  and  soon  afterwards  I  saw  a  negro 
girl  going  after  him.*' 

The  bill  alleged,  that  the  complafnant"  carried  to' her 
husband's  house,  on  her  marriage,  a  negro  woman  and  a 
piano;  and  that  the  defendant's  property,  real  and  per- 
sonal, was  worth  about  $80,000.  The  defendant  admit- 
ted the  allegation  of  the  bill  aa  to  the  negro  woman  and 
the  piano,  and  appended  to  his  answer  a  list  of  his  own 
property,  estimating  its  value  at  $45,900. 

At  the  May  terra,  1859,  before  the  cause  was  submitted 
for  final  hearing,  the  complainant  applied  to  the  court  for 
an  allowance  of  alimony  -pendente  lite^  and  nioney  to  defray 
the  necessary  expenses  of  the  suit;  and  it  was  (ig-reed 
that  tlie  questions  arising  on  this  application  should  *'be 
considered  and  decided  by  the  chancellor  with  the  main 
questions."  On  final  hearing,  on  pleadings  and  proof,  at 
the  same  term,  the  chancellor  held  the  evidence  suflicient 
to  cstabrush  the  charge  of  adultery,  and  granted  a  divorce 
on  tliat  ground,  lie  also  declared  thai  the  complainant 
was  entitled  to  the  negro  woman  and  piano  claimed  by 
her,  and  ordered  the  defendant  to  deliver  thcra  up  to  her; 
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granted  five  hnndred  dollars  to  the  complainant  as  ali- 
mony pendente  lite,  one  thousand  dollars  to  her  solicitors 
as  compensation  for  their  services  In  the  suit,  and  twenty 
thousand  dollars  to  the  complainant  as  permanent  ali- 
mony; ordered  execution  to  be  issued  against  the  defend- 
ant for  the  "payment  of  these  several  sums,  and  declared 
alien  on  his  property  for  the  payment  of  the  twenty 
thousand  dollars.  The  rendition  of  this  entire  decree, 
and  or  each  separatee  portion  of  it,  is  assigned  as  error  in 
this  court. 

QOLDTHWAITB,   RiCE  &   SeMPL?,   wlth  BrOCK  &  BaRNES, 

for  the  appellant. — 1.  The  testimony  in  the  cause  is  in- 
sufficient to  siistain  the  charge  of  adultery.  The  pvinci- 
pal  witness  is  the  complainant's  own  brother,  whoso 
testimony  is  unnatural  and  imptobable,  and  who  was  not 
examined  until  all  the  other  witnesses  had  failed  to  bus-  , 
tain  the  charge.  It- is  shown,  too,  that  the  girl  with  whort, 
according  to  the  testimony  of  this  witness,  the  crime  was 
committed,  was  not  at  that  time^  fourteen  years  of  age. 
The  evidence  is  much  weaker  and  more  inconclusive  than 
in  the  case  of  Mosser  v.  Mosser,  (29  Ala.  313,)  which  was 
held  insufficient.  See,  also,  Bishop  on  Marriage  and  Di- 
vorce, §§  428,  424,  428,  439,  3S0 ;  Hamerton  v.  Hamer- 
ton,  4  Eng.  Ec.  R.  13;  Bray  v.  Bray,  2  Halsted's  Oh.  506, 
'628;  Ferguson  v.  Ferguson,  8  Sandford's  (N.  Y.)  307; 
Wood  V.  Wood,  2  Paige,  108 ;  Hart  v.  Hitrt,  2  Edw. 
Ch.  207. 

2.  The  chancellor  erred,  also,  in  decreeing  to  the  com- 
plainant a  sum  of  money  in  gross,  as  permanent  alimon3\ 
According  to  the  practice  of  the  ecclesiastical  cou,rt6  in 
England,  upon  a  divorce  a  mensa  et  ihoro  in  favor  of  the 
wife,  a  gross  sum  is  never  given  to  her  as  permanent  ali- 
mony, hut  allowances  are  made  for  her  support  and  main- 
tenance from  year  to  year,  payable  at  stated  periods. 
^Bishop  on  Marriage  and  Divorce,  §  591,  and  cases  cited. 
JSut  for  statutory  provisions,  neither  alimony  nor  any 
other  allowance  .could  be  decreed  to  the  wife,  on  a  divorce 
€t  vinculo;  such  a  divorce,  with  its  incidents,  being  unknbwn 
to  the  common  law.    The  statute  (Code,  §  1971)  was 
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simply  intended  t6  secure  to  the  wife,  when  a  divorce  }s 
rendered  in  her  favor,  a  liberal  allowance  for  her  support 
and  maintenance,  if  her  separate  estate  is  not  sufficient 
for  that  purpose.  A  provision  for  maintenance  should  be 
co-extensive  with  the  lifo  of  the  party  to  be  supported, 
for  it  would  be  absurd  to  speak  of  maintenance  as  con- 
tinuing after  the  death  of  the  party  to  be  maintained. 
To  give  the  wife  a  "sum  absolutely,  which  she  might 
squander  or  lose  within  a  year,  would  be  unjust  to  each 
of  the  parties,  and  would  defeat  the  manifest  object  of 
the  statute.  The  decision  in  the  case  of  King  v.  King, 
(28  Ala.  315,)  on  this  point,  is  erroneous,  and  ought  to  be 
overruled. 

3.  All  the  assignments  of  error  are  insisted  on. 

Wm.  p.  &  Thos.  Q.  Chilton,  with  .whom  was  J.  Falk^ 
NER,  contra. — 1.  The  direct  evidence  in  the  cause^  viewed 
in  connection  with  the  defendant's  conduct  towards  his 
wife,  and  the  state  of  feeling  shown  to  have  existed  be- 
tween them.,  is  amply  sufficient  to  establish  the  charge  of 
adultery. — Chjjmbers  v.Cbcambers,  lHag.OQn.489,  (4Eng. 
Ec.  445-48;)  7Eng.  Ec.  377;  17  Ala.  250;  Bishop  on 
MaiTiage  and  Divorce,  §§  423,  330. 

2.  The  allowance  of  a  sum  of  money  in  gross,  as  per- 
manent alimony,  was  justifiad  by  the  statute,  as  has  beoa 

,  expressly  decided  in  the  case  of  King  v.  King,  28  A]a.  315. 
That  the  payment  of  the  money  may  be  secured  by  a 
lien  on  the  defendant's  property,  see  an  analogous  case 
in  Foster  v.  Gressett's  Heirs,  29  Ala.  393.  The  sum  al- 
lowed, though  it  might  ordinarily  be  too  large,  cannot  b^ 
considered  excessive  under  the  peculiar  circumstances  of 
this  case.  It  is  shown  that  the  defendant,  now  an  old 
man,  has  but  two  children  ;  that  he  has  already.  .mad«  a 
liberal  provision  for  the  elder,  while  he  disowns  the 
younger,  the  only  child  of  the  complainant ;  and  that  ihe 
sura  allowed  to  the, complainant,  for  herself  and  child,  k 
about  equal  to  her  distributive  share  of  the  defendant's 
estate. 

3.  The  allowance  of  temporary  alimony  and  solicit- 
ors' fees  was  proper.— Code,  §§  1970-72.     The  chancellor  . 
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wUs  aothori^ed  to  fix  the  compensation  of  the  complain- 
ant's solicitors,  without  a  reference  to  the  master,  and 
without  the  formal  introduction  of  any  more  proof  than 
was  already  before  him. — Adams'  Equity,  379,  note ;  Le- 
vert  V.  Redwood,  9  Porter,  79;  3  Dan,  Oh.  Pr.  2130;  5  Ves. 
706;-  11  ib.  328;  6  ib,  428;  3  Brown^3  Ch.  (m.>.)  234. 
Moreover,  the  allowance  of  these  items,  if  not  within  tlio 
.sole  discretlpn  of  the  chancellor,  cannot  be  reviewed  on 
appcdl  froni  the  final  decree.-^-Ei  j>ar^e]Iing,'27  Ala.  387. 

A.  J.  WALKJER,  C.  J.— The  defendant  in  this  case, 
after  the  lapse  of  a  little  more  than  otie  year  from  his 
intermarriage  with  a  young. lady  in  the  freshness  of  early 
\yonianhood,.  utterly  abandoned  the  nuptial  bed,  and  sub- 
jected his  wife  to  an  almost  total  exclusion  from  social 
intercourse  with  him.  This  singular  state  of  self-imposed 
conjugal  estrangement,  for  Vv^hich  we  can  deduce  from  the 
testimony  no  justification,  commenced  at  the  very  time 
when  the  birth  of  a  child  should  have  dra\^Ti  him  into  a 
closer  and  more  endearing  union,  and  continued  during 
a  period  of  more  than  four  years,  and  until  a  final  sepa- 
ration occari*ed.  It  is  a  teaching  alike  of  human  experi- 
ence and  of  the  law-books,  that  in'  the  marriage  state 
contented  affection  is  one  of  the  surest  eafegthards,  and 
most  satisfactory  evidences  of  fidelity;  while  causeless 
alienation,  and  unaccountable  and  unreasonable  aversion, 
are  temptations  to  infidelity,  and  often  the  accompani- 
ments and  results  of  it. — Bishop  on  Mar.  and  D.  §  420; 
Richardson  v.  Richardson,  4  Porter,  674.'  St.  Paul,  in  the 
7th  chapter  of  his  :^rst  epistle  to  the  Corinthians,  has  s'et 
forth  the  regular  enjoyment  of  wedded  love  as  a  shield 
of  virttie;  and  Milton  says,  that  by  it 

"Adulterous  lust  was  driven  from  men, 
Among  tho  bastial  herds  to  range." 

Then,,  whether  we  look  to  the  legal  authorities  above 
cited,  or  to  the  teachings  of  nature  and  holy  writ,  wo  are 
authorized,  in  a  case  of  conjugal  conduct  like  that  of  the 
defendant,  to  yield  a  more  easy  credence  to  circumstan- 
ces iJrhieh  impugn  the  chastity,  and  may  more  properly 
give  gfuspicious  facts  an  unfavorable  construction. 
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"Adultery  is  peculiarly  a  crime  of  darkness  and  secrecy; 
piirtios  are  rarely  surprised  in  the  act;  and  so  it  not  only 
may,  but  ordinarily  mttst,  be  established  by  circumstan- 
tial evidence/' — Bishop  on  Mar.  and  D.  §  422 ;  Lawsoii 
V.  State,  20  Ala.  65,  79.  In  reference  to  the  character  of 
circumstances  requisite  to.  establish  the  charge.  Lord 
Stowell  says:  "Li  every  case  almost,  the  fact  is  inferred 
froni  circumstances  that  lead  to  it  by  faii'  inference,  as  a 
necessary  conclusion ;  and  unless  this  were  the  case,  and 
unless  this  were  sd  held,  no  protection  whatever  could  be 
given  to  ma.ital  rights.  What  are  the  eircumstanoes 
which  lead  to  such  a  conclusion,  can  not  be  Laid'down 
uuivci'sally,  though  many  of  them,  of  a  more  obvious 
nature,  and  of  more  frequent  occurrence,  are  to  be  foiynd 
in  the  ancient  books.  At  the  same  time,  it  is  impossible 
to  indicate  them  universally;  because  they  may  b^  in- 
fiuitely  diversified  hy  the  situation  and  '  character  of  the 
parties,  by  the  state  of  general  manners,  and  by  many 
other  incidental  circumstances,  apparently  slight  and 
delicrte  in  themselves, but  which  may  have  most  import- 
ant bearings  in  decisions  upon  tho  particplar  case.  The 
only  general. rule  that  can  be  laid  down  upon  the  subject 
is,  ihfft  the  circwfnstances  must  be  such  as  would  lead  tjie  guarded 
discretion  of  a  reasonable  and  just  man  to  the  conclu^on; 
for  it  is  not  to  lead  a  harsh  and  intemperate  judgment, 
moviiig  upon  appearances  that  are  equally  capable  af  two 
interpretations;  neither  is  it  to  be  a  matter  of  artificial 
reasoning,  judging  upon  such  things  difterently  from  what 
would  strike  the  careful  and  cautious  eonsideratiou  of  a 
discreet  man." — Loveden  v.  Lovcden,  2  Hag.  1,  4  Eng. 
Ec.  461.  Lord  StowelTfi  rule  is,  perhaps,  as  definite  as 
any  that  could  be  prescribed,  and  is  not  variant  from  the 
one  recognized  in  this  court,  that  the  fact  may  be  inferred 
"  from  circumstances  leading  to  it  as  a  necessary  conclu- 
sion.*' — Richardson  v.  Richardson,  4  Porter,  476;  State 
v.  Crowley,  13  Ala.  172;  Mosser  v.  Mosscr,  29  Ala.  313. 
Under  the  rule  above  set  forth,  the  inference  of  adultery 
could  not  be  drawn  froni  circumstances  reasonably  recon- 
cilable with  the  assumption  of  innocence. — Bishop  on 
Mar.  and  D.  428. 
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The  teatimoDy  in  reference  to  the  commission  of  atlul- 
terj'  by  the  defendant,  is  found,  in  the  depositions  of  the 
witnesses  Taylor  and  Singley.  The  cireianstanods  proved 
by  Taylor  are^  when  judged  as  they  ^' would  strike  the 
oaiTjBful  and  cautioas.  coijsidpration  pf  a  discreet  man", 
certainly  giiffioient  **.to  lead  the  guarded  discretion  of  a 
reasonable  and  juai.itiatt  to  the  con<?lu9lori"  of  the  doRnid- 
anft's  guilt.  '  There  is  no  .other  fe.asonable  supposition 
yrhich  will  accoant  for  the  attttud.e  described  of, persons 
Oi  different  sexes,  occupyrng  the  relation  wluch  existed 
between  the.  participants  in  the  transaction  at  the  time 
and  place  stated-  The  charge  of  adulter}^  has  been  sus- 
tained uppi\  circometan^ee  less  eonclueive. — Harris  v. 
Harris,  2  Hag.  376.  The  testimony  of  this  witness  is 
corroborated  by  that  of  Singley,  which  tends  to  show  the 
perpetration  of  similar  conduct,  with'  the  same  person, 
on  another  occasion.  And  the  relation  in.  which  the  dor 
fendant  lived  with  his  wife,  and  his  conduct  towards  her, 
the  proper  influence  of  Which  upon  the  issue  -was  shown 
at  tlie  outset  of  this  opinion,  afford  to  the  testimony  of 
Taylor  a  strong  corroboration,  by  giving  to  it  a  complex- 
ion of  probability  and  reasonableness.  We  find. nothing 
in  the  course  pursued  .by  the  witness,  after  he  h^d  ob- 
served the  facts  proved,  to  justify  the  dispute  of  his  cred- 
ibility. Corroborated  and. supported  fts  i;S  the  evidence 
of  this  witness,  we  feel  bound  to  give  it  our  fullest  faith, 
notwithstanding  he  is  the  brother  of  the  complainant. 
While  his  relationship  subjects  him  to  the  suspicion,  of 
bias  and  prejudice,  in  such  a  case  as  this^  it  is  lio  ground 
for  the  rejection  of  the  evidence ;  iM>d  the  corroboration 
.of  the  testimony  takes. from  the  objection  the  slightest 
claim  to  iionsideration  here.^ — Loclcwood  v.  Lockwood, 
2  Curt.  114.  The /defendant's  commission  of  adultery 
being  established^  the  complainant  was  entitled  to  ^  di- 
vorce ^  vinculo  imirimonii^  under  section  1961  of  the  Code. 

The  argwiaeiit,  that  the  girl  with  whom  the  adultery 
is  albeged  to  have  beeo  eommitted,  hacl  not  attained  the 
age  of  puberty,  is  not  sappopted  by  the  testimony. 

[2.]  Out  law,  as  it  existed  before  the  adoption  of  the 
Code,  re(juired  that  the  allowance,  upon  a. decree  of  di-^ 
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voroe  a  viiyyulo  maMmmii^  should  be  made  by  a  division 
of  estate.— Qlay'^  Digest^  170,  §  8 ;  Lovet't  v,  Lovett, 
11  Ala.  768;  Quarleg  v-'Quarles,  19  Ala.  863.  The  lan- 
guage of  the  present  is  materially  different  from  that  of 
our  old  law/and  is  as  follows :  "  If  the  wife  has  no  Sepa- 
rate estate,  or  if  it  be  insufficient  for  her  niaintenanoe, 
the  chancellor,  upon  granting  a  divorce,  uj-nst  decree  the 
wife  an  allowance  out  of  the  estate  of  the  hnsbaitd; 
taking  into  consideration  th^  valu,e  thereof,  and  the  con^ 
dltion  of  tb^  family. "-^Code,  §  19T2.  In  the  ca^e  of 
King  V.  Kipg,  (26  Ala-  815,)  jupon  the  authority  of  this 
section  Of  the  Code,  a  pecuniary  allowanee  by  way  of 
permanent  alimony  was  made  by  the  ohaneellor,  and  the 
decree  was  affirmed  by,  this  court.  We  have,  thereffore, 
the  sanction  of  a  judicial  precedent  for  so  construing  the 
above  copied  section  of  the  Code  as  to  permit  an  allow* 
ance  to  be  made  by  a  decree  for  money,  instead  pf  by  a 
division. of  the  estate.  Thie  construction  of  our  statute  • 
meets  the  exigency  of  that  class  of  cases,  in  which  a  divis- 
ion of  the  estdte  in  specie  would  be  impracticable,  or  in- 
convenient; is  consistent  with  the  decisions  in  other 
States  in  reference  to. similar  statutes;  does  no  violence 
to  the  language  of  the  law,  and  ought  to  be  maintained 
as  correct. — Samford  v.  Samford,.  6  Day,  558;  Pischli  v. 
Fischli,  1  Blackf.  860;  Richmond  v.  Wilson,  SYerg.  67. 
It  is,  therefore,  ho  fatal  objection  to  ^he  chancellor's 
decree  in  this  case,  that  it  is  for  alimony  tb  be'paid  |n 
money.  .        ' 

[8.]  The  amount  of  the  decree  in  the  complainant'^ 
favor  is  $20,000;  and  this,  it  i§  contended,  is  exceeeive. 
Section  1972  of  the  Code  provides,  that  "  if  the  divorce 
is  in  favor  oi  th.e  wife,  for  the  misconduct  of  the  hue- 
band,  the  allowance  must  be  as  liberal  as  thq  estate  of 
the  husband  will  permit;  regard  being  had  to  the  condi- 
tion of  his  family,  and  to  all  the  •  ciroumstances  of  the 
case."  The  ascertainment  of  the  proper  allowance  to  a 
woman,  obtaining  a  divorce,  can  not  be  subjected  to  any 
fixed  standard,  and  it  must  necessarily  be  left,  in  a  great 
degree,  to  the  control  of  judicial  discretion.  We  have, 
however,  in  tho  section  last  above  quoted,  supplied  to  us 
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by  the  legislative' hand,  the  principles  which  are  to  influ- 
ence that  discretion.  The  court  must  consider  the  cir- 
cumfltances  of  the  case,  the  condition  of  the  family,  and 
the  estate  of  the  husband,  and  then  make  (the  husband's 
ini^oonduct  being  the  ground  of  divorce)  an  allowance  to 
the  wife,  which,  viewed  in  the  light  of  all  these  consider- 
ations, is  liberal. 

The  conduct  of  the  complaining  wife,  as  developed  in 
the  circumstances  of  this  case,  is  certainly  a  proper  mat- 
ter of  consideration.  The  manner  in  which  the  com- 
plainant Bpoke  of  her  husband,  in  a  letter  addressed  to  an 
nnnaarri^d  gentleman,  who  was  her  relative,  and  spoke 
of  him  and  of  her  marriage  to  a  gentleman  with  whom 
she  bad  once  had  a  matrimonial  engagement,  was  ex- 
tremely indiscreet  and  reprehensible,  but  involved  no 
iborai  turpitude.  While  these  acts  can  not  be  passed  by 
without  con dipiii nation  and  censure,  as  inconsistent  with 
the  conduct  of- a  prudent  spouse;  yet  we  have  no  evi- 
dence of  the  occurrence  of  such  conduct  on  other  occa- 
sionB,  and  those  acts  seem  to  standas  blots  upon  a  history 
otherwise  blameless.  Besides,  -it  is  some  palliation  of 
her  improper  condu<?t  in  those  particulars,  that  it  did  not 
occur  until  her  husband-  had  withdrawn  every  manife^^ta- 
tion  of  ftlBfectioo,  and  deprived  her  of  his  counsel.  For 
such  misconduct^  perpetrated  under  such  circumstances, 
jaatice  does  not  demand  the  denial  of  a  liberal  allowance 
to  her.  The  defendant  imputes  a  criminality  to  his  wife, 
which  woald  justify  his  deportment  to  her,  and  deprive 
her  of  all  claim  to  his  liberality,  or  to  the  liberality  of  the 
court;  but,  if  auch  criminality  existed,  it  is  his  misfor- 
tune that  he  has  not  been  able  to  prove  it,  and  the  court 
ZQust  act  upon  the  case  aa  made  by  the  testimony. 

[4.]  A  rule  for  the  aeoertainraent  of  the  alimony  of  a 
-wife  obtaining  a  divorce  has  been  frequently  adopted,  by 
"which- she  obtains  the  same  allowance  that  she  would 
Ixa^e  received  had  she  {jeen  widowed  by  the  death  of  her 
huebaod.  That  rule  was  adopted  in  the  case  of  King  v. 
Eng,  (28  Ala.  815,)  and  has  been  sometimes  adopted  in 
Other  States.— Thornberry  v.  Thornberry,  4  Litt.  251; 
Jeaiies  v.  Jean^fl,  2  liar.  142.    Bishop,  in  his  able  work 
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OD  Marriage  and  Divorce,  (§§  623-^25,)  i^ommeiids  this 
rule  as  a  etwdard,  beneath  which  the  court  should. not 
fall,  except  in  special  cases.  It  can  prol^bly  be  adopted, 
with  justice  and  propriety,  in  a- larger  number  of  cases 
than  any  other;  but  the  very  nature  of  the  subject,  the 
diversity  of  the  considerations  to  be  regarded,  and  the 
difference  between  the  parties  and  families  to  be  affected, 
all  forbid  that  that,  or  any  other,  atlould  be  adopted  a^  a 
universal  rule.  Cases  may  be  conceived,  in  which  the 
allowance,  according  to  that  rule,  would  be  too  little ;  and 
others  in  which  it  would  be  too  mu.ch.  It  must  always 
be  held  subject  to  variation  by  the  circumstanced  of  .the 
particular  case.  »  •  ■      ' 

According  to  the  statement  of  the  defendant's  answer, 
his  wealth  now  amounts  to  about  ?46,000.  He  has  two 
children  ;  both  sons;  one  the  child  of  a  former  marriage, 
the  other  the  fruit. of  his  marriage  with  the  complainant. 
The  amount  .allowed  by  the  chancellor  no  doubt  exceeds 
the  value  of  the  dower  ajid  distributive' sharp  which  the 
complainant  would  have  received  had"  she  survived  her 
husband ;  and  it  would  be  excessive,  iu  the  absence  of 
special  circumstances  justifying  a  departure  from  the  rule 
above  indicated.  Such  special  6ircuTnstances  are  found 
in  this  ease.  The  defendant,  with  a  generosity  which  we 
commend,  has  provided  liberally  for  his  oldest  son,  who 
is  now  over  thirty  years  old ;  and  that  provision  probably 
exceeds  the  amount  of  the  allow^ance  to  the  complainant. 
The  defendant,  without  any  cause  which  we  can  gs^ther 
from  the  evidence,  disclaims  the  paternity  of  the  ehild  (rf 
his  present  marriage,  and  exhibits  a  sentiment  towards  it 
which  precludes  all  probability  of  his  voluntarily  con- 
tributing to  its  support  and  education,  or  permitting  ii 
to  share  in  his  estate.  The  wife's  expenses  and  r-esponsi- 
bility  will  on  that  acpount  be  increased,  and  the  duty 
must  devolve  upon  her  alone  of  bringing  the  child  for- 
ward when  he  attains  his  majority;  and  the  child  can 
never  receive,  any  of  his  fitther's  estate,  save  through  its 
mother.  By  virtue  of  the  chancellor's  decree,  tjie  mother, 
with  her  son,  will  g^t  a  sura  lees,  perhapsi,  than,  that 
which  the  defendant's  oldar  son  has  already  roceived/'and 


Digitized  by 


Google 


'  JUNE  TERM,  1860. 403 

Jeter  v.  Jeter. 

much  less  than  will, be  left  in  the  fiather's  hands,  to  re- 
main an  expectancy  for  the  older  son. '  This  view  of  the 
condition  of  the  family,  and  of  the  o'peration  of  the  de- 
cree upon  the  mem])er8,  shows  that  no  injustice  has  been 
done  by  the  chancellor  in  jBxing'  the  amount  of  the  Com- 
plainant's alimony,  and  it  ought  not  to  be  disturbed. 

We  entertain  no  doubt  of  the  authprity  of  the  chan- 
cellor to  secure  the  payment  of  his  decree,  by  declaring 
a  lien  upon  the  defendant's  property. 

[5^7.]  So  much  of  the  chancellor's  decree  as  pertains  to 
the  wife's  su|>port  pending  the  litigation,  and  her  ex:penses 
of  suit,  is  not,  .in  my  opinion,  before  us  for  revision. 
The  order  of  the  chancellor  upon  these  subjects  4s  oleariy 
not  a  iSnal  decree,  (JSi  'parte  King,  27  Ala.  .887,)  but,  on 
the  contrary,  is  sulyect  to  alteration  during  the  pendency 
of  the  suit,  when  there  has  been  a  change  in  the  husr 
band's  circumstances.— :De  Blaquiere-  v.   De  BlaquSere, 
3  Hagg.  822,  (6.E.  Ec.  R.  126;)  Rogers'  Ecclesiastical  Law, 
39;  Shelford  on  Mat.  and  D.  596.     As  the  order  for  tem- 
porary alimony. and  the  wife's  6oq)onsee  of  suit  was  not^ 
final  decree,  it  is  not,  of  itself,  the  subject  of  an  appeal; 
for  an  appeal,  under  our  system,  lies  only  from  a  final 
decree. — Ckwi^,  §  8016.    If,  then,  it  is  before  this  court 
at  all,  it  is  by  virtue  of  the  appeal  from  the  final  decree* 
An  appeal  from  a  final  decree,  in  my  opinion,  brings  be- 
fore the  revising- tribunal  only  those  orders  wl^iph,  either 
directly  or  indirectly^  aftect.  the  final  decree;  but  does 
not  brit\g;up  any  antecedent  or  contempojaneous  orderi, 
^vrhich  does  not  in  the  slightest  degree  afiect  the  final  d&- 
cree%     I  think  the  authorities  fully  sustain  this  position. 
Jacques  v.  Methodist  Church,  17  Johns.  659;  Wilson  v. 
Troup,  2  Cow.  208;  Reid  v.  Vanderh'eyden,  5  ih.  736-737; 
A^tkynson  v.  Munks,  1  ih.  702;  Johnson  v.  Britton,  Dud- 
ley's- Law  and  Eq.  24 ;  Woodward  v.  Marriott,  1  Cooper's 
Ch.  B.  (in  '37  and  '38)  62-68. 

J^n  order  allowing  to  the  wife  temporary  alimony  a«d 
the  expenses  of  her  suit,  is  made  without  regard  to  th.e 
fin^il  decree,  or  to  the  question  of  right  upon  the  merits 
of  the  cause. — Richardson  v.  Richardson,  4  Porter,  467; 
Bishop  on  Mar.  and  I).  681;  Wright  v.  Wright,  1  Edw. 


Digitized  by 


Google 


404  ALABAMA. 

1 , 


Jeter  v.  Jeter. 


Ch.  R.  62;  2  Barb.'Ch.-  265.  The  order,  therefore,  can 
not  in  the  Temotest  degree  affect  the  final  decree,  and,  I 
■think,  can  ilot  be  before  us  upon  an  appeal  from  the  final 
decree.  We  have  already  held,  that  the  final  decree  in 
this  cause  is  correct;  and  if  there  is  a  reversal,  we  have 
the  anomaly  in  the  law  of  a  reversal  upon  an  appeal, 
when  the  thing  appealed  from,  and  eVery  thing  which 
touches  it,  is  precisely  right:  we  affirm  that  whicK  ^8 
appealed  from,  and  reverse  for  an  independent  matter, 
not-  appealed  from.  * 

This  point  will  be  more  striking,  if  we  suppose  the  case 
of  a  final  decree  in  favor  of  the  husband,  and  yet  an  or- 
der allowing  temporary  alimony  and  the  expenses  of  suit 
to  the  wife.  Could  the  husband,  in  such  a  case,  appeal 
from  a  final  decree  in  his  favor,  and  reverse  the  orders  for 
alimony  and  expense  nioney  ? 

Again ;  the  ground  upon  which  the  wife  is  allowed  ali- 
mony pendente  lite  is,  that  it  being  improper  for  her  to  co- 
htibit  with  the  husband  during  the  suit,  the  court  must 
see  that  she  has  the  means  of  living  while  the  suit  is  in 
progress  before  it ;  and  the  ground  upon  which  the  wife 
is  allowed  money,  with  which"  to  defray  her  expenses  of 
suit,  is,  that  as  the  husband  has  all  the.  money,  and  the 
wife  none,  she  would  be  unable  to  litigate  with  her  hus- 
band, unless  by  the  compulsion  of  the  court  the  husband 
supplied  her  with  the'  requisite  meatis. — Bifehop  on  Mar, 
and  D.  569,  571.  Now,  it  seems  to  me  a  most  singular 
proposition,  that  the  alimony  should  be  given  to  th<5  wife 
to  enable  her  to  live  during  the  suit,  and  the  expense- 
money  to  carry  on  the  litigation,  and  yet  that  those  al- 
lowances should  be  subject  to  revision  upon  appeal  from 
the  final  decree.  But  ray  brethren  think,  that  the  appeal 
from  the  final  decree  brings  up  all  the  Order  compensating 
the  complainant's  counsel. 

While  there  is  a  diflference  of  opinion  as  to  what  is 
brought  before  tis  for  revision  by  an  appeal- from  the  final 
decree,  the  court  is  unanimous  in  the  opinion,  that  the 
order  for  temporary  alimony  and  the  expenses  of  the  suit 
is  revisable.  This  court  revised  such  an  order  in  Ex  parte 
King,  (27  Ala.  387;)  and  such  orders  were  the  subject  of 
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frequent  revision,  on  direct  appeals  from  thena,  in  the 
ecclesiastical  court  of  England. — Rees  v.  Rees,  3  Phil. 
387,  i  E.  Ec.  R.  418;  Shelf,  on  Mar.  and  D.  595.  While 
the  orderra  are  revisable,  the  amount  of  the  temporary 
alimony,  depending  upon  the  circumstances  in  life  and 
social  positipn  of  the  parties,  can  not  be  subjected  to  any 
definite  rule,  but  necessarily  must  be  left,  in  a  great  de- 
gree, to  the  discretion  of  the  chancellor — to  the  boni  viri 
arbiirivm;  and  conseqijiently,  it  is  the  uniform  practice  of 
revising  tribunals  to  affirm  the  decree  for  the  mainten- 
ance pending  the  suit,  unless  there  is  presented  a  strong 
and  plain  case  of  error. — Burr  v.  Burr,  7  Hill,  ?07;  Shelf! 
on  Mar.  tod  D.  596.  We  cannot  say  that  the  chancellor's 
allowance  here  presents  such  a  case.  Nor  do  we  think 
the  chancellor  erred  in  determining  the  amount  of  that 
allowance  without  the  intervention  of  a  reference,  though 
a  refereHceof  the  matter  would  have  been  the  more  usual 
and  safe  course.  The  temporary  alimony  is  not  restricted 
toa  mere  provision  for  the  wife  of  that  which  is  actually 
necessary  to  her  living;  and  consequently,  it  is  not  indis- 
pensable ttiat  the  chancellor  shovild  have  evidence  of  the 
cost  of  the  wife's  board  and  clothing,  before  he  pronounces 
upon  the  amount  of  the  allowance.  Hence,  the  order 
has  been  often  made  without  evidence  upoh  that  point, 
and  without  a  reference  to  the  register. — Rogers'  Eccles. 
Latv,  37 ;  Wright  v.  Wright,  1  Edw.  Ch.  62. 

The  allowance  of  a  solicitor's  fee  stands  upon  a  differ- 
ent footirig.  That  must  be  restricted  to  the  actual  rea- 
sonable value  of  the  services  rendered,  or  to  be  rendered. 
The  ctamcellor,  therefore,  erred'  in  allowing  the  fees  of 
the  wifefs  solicitors,  without  proof  as  to  their  proper 
amount,  and  without  an  inquiry  through  the  register. 
The  chancellor  did  not  have  before  him  the  facts  neces- 
sary to  enable  him  to  determine  the  amount  of  the  fees. 
SBarb.  Gh.  Pr.  268, 

•[fhougb  it  is  the  usual  and  better  course  for  the  tempo- 
rary alimony  to  be  made  at  an  early  stage  of  the  cause^ 
it.  may  be  made  upon  the  fiual  hearing.— Frankfort  v. 
Ifrankfort,  3  Curteis,  716,  7  En.  Ec.  R,  558;  Bishop  on 
Mar.  and  D.  §  589. 
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[&.]  Upon  the  authority  of  numerous  precedents  in  this 
court,  we  will  render  a  judgment,  affirming  the  de<iree 
of  the  chancellor  in  every  respect,  except  as  to  the  allow- 
ance of  solicitor's  fees ;  and  as  to  that  rtiatter  alone,  the 
decree,  of  the  court  below  is  reversed,  aad  the  cause  re- 
manded.— Whitman  v.  Abernathy,  &8  Aia.  164;  Salt- 
marsh  V.  Smith,  82  ib.  404;  Reese  v.  Kirk,  .29  *.  406; 
Pettit's  Adm'r  v.  Pettit's  Distributees,  82  ib.  288. 

The  appellant  must  pay  the  costs  of  the  appeal. 

STONE,  J.— The.  majority  pf  the  court  differ  irom  the 
chief-justice  only  on  a  single  point,  necea3ary  Vo  be  no- 
ticed in  this  opinion.  As  the  whole  court  concur  in  the 
opinion,  that  the  allowance  made  to  Mrs.  Jeter,  for 
alimony,  or  awTp^ort  per^dejite  We,  was  pot  unreasonable; 
and,  as  a  consequence,  hold  that,  if  that  question  be,  prop- 
erly before  us,  we  all  unite  in  affirming  the  chancellor's 
decree  in  that  respect, — we  need  not,  and  do  not,  xvn- 
nounce  any  opinion  on  the  question,  whether  the  appeal 
brings  that  question  before  us.  Nor  do  w6  ani^ounce 
what  would  be  our  opinion,  if,  pending  the  litigation,  and 
before  final  decree,  the  chancellor  had  order^ed  Mr.  Jeter 
to  pay  to  Mrs.  Jeter's  next  friend  a  sum  of  monay  to  de- 
fray the  expenses  of  litigation.  That  question  is  not  pre- 
sented by  this  record. 

In  the  present  case,  no  order  was  made  requiring  Mr. 
Jeter  to  pay  the  expenses  of  the  suit,  while  the  litigation 
was  in  progress.  In  the  final  decree,  and  only  in  the  final 
decree,,  the  chancellor  ordered  that  Mr^  Jeter  should  pay 
for  legal  services  rendered  by  two  law  firms,  to  each  firm 
a  specific  sum,  as  a  fee  in  this  case.  This  was  done  with- 
out any  reference  to  ascertain  the  amount;  and  the  decrees 
were  made  directly  in  favor  of  the  solicitors.  There  being 
a  final  decree  in  this  cause,  of  which  the  order  in  question 
is  a  part,  from  which  final  decree  an  appeal  is.prosecuted, 
we  think  this  question  is  properly,  before  us.  I^i  thus 
holding,  we.  think  we  are  supported  by  many  analogies  in 
our  system,  and  that  we  best  pursue  the  harmonies  of  our 
law  of  appeals.  For  instancie :  In  a  suit  in  which  a  di- 
vorce is  granted,  the  chancellor  frequently  makes  a  final 
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order  as  to  the  custody  of  the  children.  So,  in  suits  in 
wliich  a  receiver  is  Appointed,  compensation  for  the  ser- 
vices of  the  receiver  is  generally  decreed.  Neither  of 
tkese  orders  bears  directly  on  the  final  decree  rendered, 
and  a  reversal  of  them  Would  not,  in  the  one  case,  impair 
the  force  .  of  the  decree  for  divorce ;  and  in  the  other, 
would  not  unsettle  thepriiiciples  of  the  account,  while  it 
•might  somewhat  affect  the  sumfordivision.  On  an  appet^ 
from  su^eh  final  decrees,  we  apprehend  no  one  would  deny, 
that  the  ruling  of  the  chancellor  as  to  the  custody  of  the 
children,  arid  in  regard  to  thfe  receiver's  compensation, 
would  present »  proper  subject  for  revision. — Garner  v. 
Pl-ewifct,  32  Ala.  13, 

The  error  of  the  chancellor  on  the  question  of  solicit- 
or's fces^  has  been  pointed  out  by  the  chief-justice. 

.  Note  by  RBPORtER. — On  a  subsequent  day  of  the  term, 
in  isespofise  to  an  application  for  a  rehearing  by  the  'appel- 
lant's counsel,  the  foHowing'opiqion  was  delivered: 

A.  J.  WALKER,  O.-J.— rA  rehearing  is  sought  in 
this  ease,  upon  the  ground  that  the  statute  now  in  force 
does  hot  permit  the  rendition  of  a  decree  for  a  sam  of 
money  in  gross  to  a  party  obtaining  a  divorce,  but  re- 
quires that  the  decree  should  merely  provide  for  her  sup- 
port and  maintenance.  This  question  is  covered  by  the 
decree  in  King  v.  King,  (28  Ala.  316,)  and  we  might  con- 
tent ourselves  by  referring  to  the  doctrine  of  siare  decisis. 
But,  ds  We  think  the  decree  in  King  v.  King  can  be 
vindicated  by  fair  reasoning,  we  prefer  not  to  di^ose  of 
the  questions  raised  in  a  manner  so  summary. 

The  section  of  the  Code,  uilder  which  the  decree  for  a 
sum  of  money  in  gross  was  rendered  in  this  case,  is  in  the 
following  words  r  *'  If  the  wife  has  no  separate  estate,  or 
if  it  be  insufficient  for  her  maintenance,  the  chancellor, 
upon  granting  a  divorce,  must  decree  the  wife  an  allow- 
ance out  of  the  husband's  estate;  taking  into  considera- 
tion the  vahie  thereof,  and  the  condition  of  his  family." 
€ode,  §1971.  Alimony,  in  the  ecclesiastical  law,  was  a 
provision  for  tlie  mai'nteriance  of  the  wife;  but  the  defi- 
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nition  of  alimony  aftbrds  no  analogy  to  guide  us  in  the 
construction  of  this  statute,  the  reieon's  why  it  doea 
not  are — that,  in  England,  alinaony  was  never  allowed, 
where  there  was  a  divorce  a  vinculo,  (Bishop  on  M.  k  D, 
§663;  Godolphin's  Ec.  Law,  508;  Bloeker  v:  Copper, 
7  S.  &  R.  600 ;)  and  our  statute  has  not  used  the  term 
"  alimony."  The  court  is  to  make  an  allowance  out  of 
the  defendant's  estate.  The  word  uUowance^  it  is  con- 
tended, ex  vi  termini  implies  a  stated  sum,  to  be  paid  from 
time  to  time,  for  the  maintenance  of  the  coniplainant, 
which  must  terminate  with  her  death.  It  must  be  ad- 
mitted, that  the  term  is  often  used  in  that  sense,-  and  is 
used  in  that  sen-se  in  section  1970,  wMch  speaks  of  the 
provision  for  the  wife's  support  p'ending  th<?  suit.  But 
then  it  is  susceptible  of  a  much  more  enlarged  significa- 
tion, and  isoften  used  to  denote  a  sum  or  thing  granted 
or  permitted  by  the  law ;  and  indeed,  iia,  frequently  used 
in  the  Code  itself  in  that  seose.— Code,  §§  2556,  2379, 
1826.  In  that  sense,  we  think  it  was  used  in  the  8ectk)n 
above  quoted ;  and  it  may  as  well  embrace  the  decree  of  a 
sum  in  gross,  as  .of  sums  payable  at  stated  intervals. 
Even  in  reference  to  ^Ximony  pendente  liie^  it  is  permissible 
to  wait  until  the  final  decree,  aqd  adjudge  to  the  wife  a 
sum  in  gross,  instead. of  making  allowances  O'omtime  to 
time.  '      •  .   •  • 

The  statute  of  Ohio,  upoh  the  same  subject,  usee  pre- 
cisely the  same  term  that  is  found,  in  oars;  aud  thQ  su- 
preme court  of  that  State  has  decided,  that  under  it  the 
court  may  render  a  decree  for  a  gross  sum,  or  for  iustall* 
ments  payable  at  stated  intervals, — .Pratt  v.  Pratt,  9  Ohio, 
87. 

Judge  Stoiie  asseuts  to  the  result  attained,  mainly  on 
thcauthority  ofjKing  v.  King,  bat  does  no£  ^onourinthe 
reasoning. 

The  petition  for  a  rehearing  is  averruled^ 

NoTB  BY- Reporter. — The  appellant's  comisel  after- 
wards made  another  application  for  a  rehearing,  oo  the 
ground. that  the  record  showed  that  the  complainant  had 
a  separate  estate,  while  it  did  not  appear  that  the  value 
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of  t|?r&,estate  was  in  any  raannerehowu  to  thfe  chancellop^ 
or  estimated  by  him  in  determining  the  amount  of  her 
permanent;  alimony;  and  they  contended  that /i»  allow- 
ance out  o(  the.  hu9band>^8tat«,  for  permanent  alimony, 
was  only  authorized  .where  the  wijfe'a  separate  estate  wafi 
shown  to  be  insufficient  for  her  maititei>ance.  In-  oppo- 
»iti6n  to  the  af)pKcat ion,  the  appellee's  counsel  adduced 
affidavits,  showing  that^ &mce  the  delivery  of  the. forego-  - 
Ing  opinione^  all  the  matters-in  cfonti'oversy  between'  the 
parties,  relating  to  thek  money  and  other  property,  hed 
been  corapTomised,  And  the  rfgr^emeut  of  compromise 
fully  e;cpcuted ;  and  they  ipsisted,  that  this  precluded 
investigation  into  the  legal  question  presented  by  the 
application.  In  answtjrtjd  this  applrcatif^n,  the  following 
opinion  was  delivered :       ,  .  *  •         ' 

A  Jf  WALKER, /C.  J.-rli  appears  that  Mts^  Jeter 
had,  at  the  time  of  the  marriage,  sotne  property^  which, 
under  our  statute,  be^iame  her  separate  estate.  No  re^ 
erence  was  moide  to  the  register,  to  ascertain  fhe  value 
of  this  separate  estate  j.  ncir  does  it  appeat  that  its  value 
was  shown  to  the.  chancellor,  by -any  evidence  taken  in- 
the  cuuse.  But  this  objectioti  to  the  decree  was  never 
inade,  nor  was  the  attention  of  the  ;  court  called  to  the 
facts  alluded'  to^  until  after  the  opinion  of  the  court  bad 
bepa  delivejed,  a  petitic*n  for  rehearing  on  other  grounds 
oyerruJed^nd  th^  parties  bad,*  by  mutual  agreement, 
made  a  settlement  of  all  the  matters  involved  in  thfe  IVti- 
gation.  On  this  settlement,  the  complainant  and  the  de- 
fendant made  mutual  eondessions,  and  the  defends^nt 
obtained  material  advantages,  to.whi«h  he  Was  not  entitled 
under  the  decree  of  the  chancellor*  This  voluntary  set- 
tlement, the  stipulations  of  which  had  been  fully  pep- 
formed  on  both  sides, .precludes  a  reconsideration  of  the 
cause  IB  th4s  court*  But  the  majority  of  the  court  think 
that,  under  the  circumstances,  the  decision  in  this  cause 
should  not  be  construed  as  settling  the  rule,  that  in  Cases 
where  tlje  wife  has  a  'separate  estate,  a  decree  for  an 
allolvauce  out  of  the  husband's  estate  can  be  sustained  oti 
appeal,  unless  it  appears  that  the  value  of  such  separate 
27 
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estate  was  shown  to  the.  chancellor,  either  By  evidence 
taken  iu  the  cause,  or  by  a  report  of. the  register  made 
upon  a  reference  for  tha^  purpose.-^See  Code,  §  19tl. 
But  1  think,  that  where  the  disparity  between  tbe  hus- 
band's^ estate  and  the  separate  estate  of  the'  wife  is  so 
great  as  appears  in  this  case,  the  court  may  take  judicial 
cognizance  that  the  s^arate  estate  is  not  sufficteut^fbr 
•tKe  maintenance  of  the  wife;  B^pecially  ks  the  question 
of  allowance  is,  bythelaw,-verymucharaatter  of  judicial 
<^iscretion.  ' 


GIBBONS   vs,   MOBILE  &  .GREAT  NOKTHERN 
KAILROAD  CO-    * 

[bill   in   EftUITV   TO    ENJOIN   COLLECTION     OF    TAX   LEVIED   BY    lIU»ICn»Al* 
CORPORATION    IN   AID.  OF   RAILROAD.] 

1.  Const Un/lonaUtt/ of  siahUe  authorising  Thunieipcd^corportHion  to  nid  taiU 
road  compamj.—rTh^  act  cf  Febnaary  8th,  1858,  **  to  authorize  the 
fiOrporate  aij^thoritioft  of  the  cky  of  Mobile  to  aid  in  the  ooilstruc- 

'  tion  of  a  railroftd,  upon  a  vote  of  the  citizens/'  (Season  Acts 
1857-8,  p..  165,)  and  tlie  act  supplemental  thereto,  qppvov'ed  No- 
vember 29,'  1859,  (Session  Acts  1859^60,  p,  204,)  are  not  violati\^e 
of  any  constitutional  provision  ;  being  neither  an  illegal  exercise 
of  the  taxing  power,  aor  a  takitig  x)f  .private  property  without  just 

f  compensation.  - 

2.  Validity  of  corUradt  betioeen  corportUe,  auihoriti&s  of  Mobile  and,  Oreai 
'  Northern  Railroad  Company^  a$  affected  by  failure  to  complif  with  termi 

of  act  of  1858. — The  said  act  of  1859  having  expressly  empowered 
the  corporate  authorities  of  Mobile  l<)  aid  in  the  construction  of 
the  Mobile  and  Great  Korthern  raJlroad,  by  virtu©  of  the  Vote  of 
the  citizens  takerl  under  the  said  act  of  1858,  ^he  ftiilure  of  said 
corporate  authorities,  ini  taking  the  vote  of  the  citizens,  to  compfy 
with  the  terms  of  the  said  act  of  1858,  doosnot  aflfect -the  validity 
of  their  contract  with  said  company. 

3.  Same,  as  a  fated  hyfact  that  city  bonds,  with  interest,  txceed  amount  of 
aid  autkort!^  by  said  aet.-Sor  is  the  validity  Of  said  contract  affect- 
ed by  l^efact,  that  the  aggregate  amouat  of  the  bonds  issued  by 
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said  corpprate  authorities,  with  the  interest  thereon  accruing  up 
to  the  Mftie  ^hen  they  respectively  fall  due,. exceeds  one  million 
of  dollars,  the  sum  specified  In  said  acts  a]3  the  t^aximuoi  of  aid  to 
be  extended  to  said  railroad  company. 

4;  Same,  as  affected  bt/fyilu2^e,io  reserve  stock  for  aecruinff'inteicsi  on  hohds. 
Nor  ifl  the  validity  of  said  o6ntract  at  all  impaired  by  the  failure 
to  require  ^sfcook  in  said  railroad  cooipany  to  be  issued  to  the  as- 
signee or  appoinjtee  of  the  city,  fbr  the  interest  it  may  pay. on  said 

.    bonds.  ^  •     '  ■  . 

6.  Same,  as  affected  by  lefoy^of  tax  for  payjnentof  bonds.— rAMhoMgh  said 
acts  of  1858  and  ^859  only  authorized  said  city  authorities  to  aid 
said  railroQid  company  in  one  of  two  Ways — i.  &,  either  by  direct 
taxation;  of  by  the  issue  of  city  bonds,  afi  might  be  determined  by 
the  vote  of  the  citizens-^and  not  in  both^  w^s ;  yet  said  cit^*:  au- 
thorities were  thereby  clothed  with  the  implied  poweri  in  the 
event  that  the  citiaens  yotbd  in  .  favor  of  the  issue  of  Ibonds,  to 
levy  a  special  tax  ta  provide  f^r  th6  payment  of  the  bonds,  with 

.  interest,  as  they  fell  due;  and  this,  moreover^  Was  expressly  en- 
joitxed  on  them  asadutyby  the.l3th  section  of  the  act  of  1843, 
(Session  Acts  1842-3,'  p.  ^16.)  *  .    '    ' 

6.  Same,  as  affected  bpfttilure  io  covnply  wW^  provisifns  of  9th  ieciion  of 
said  ad  qf.iS4Z.^T\;iQ.9ih  geetion  of  said  fi^et  of  1843,  prohibiting 
said  oorpol^at^  authorities  of  Mobile  from  borrowing  moaey,  or 
creating  new  debts,  '*for  purposes  of  pr<^t  or  impfove^n^nt,'' 
without  the  unanimous  vote  of  the  boards  of  aldermen 'tfnd  com- 
mon couQcil,  at  a  full  meeting,  concurrlpg  with  the  mayow,  is  ^x- 
pressly  reserved,  from  repeal  by  the  act  of  1844,  **  to '^eonsolidate 
the' several  acts  of  incorporation  of.  t6a  city  of  Mobilte,  aod.to  alter 
and  amend  the"  samej"  (Session  Acts  1843-4,  p.  191,  |48,»)i  and  is 
not  repealerd,  or  in  any  maiiner  impaired,  by  said  acts  of  1858  and 
1859,  above  cited ;  nor  is  said  section  confined  in  iU  operation  'to 
the  powers  which  said  city  ftuthori'ties  were  then  authorized  to 
exercise.  But  the  issue  of  bands  Under  the  contract  with- said 
railroad  company  is  not,  within  the  meaning  of  said  section,  the 
creation  of^  new 'debt  "for  th^  purpose  of  profit  or  impnn'e- 
ment;"  consequently,  the  validity  pf  said  c9htract.ig  not  affected 
by  the  &ct  that  it  was  not  made  frt  a  fiill  meeting  of  both  said 
boards,' and  With  the  unanimous  vote  of  all  their  members. 

7.  SaniCy  as  aff^ted  by  l^th  section  of  said  act  of  1843,  qtrohibiting  con- 
tracts between  said  corporate  aut/toiities  and  individual  members. — Since 
the  contract  with  said  railroad  company  does  not  require  or  au- 
tliorize  apy  member  of  the  board  of  aldermen  or  common  council 
to  do  any  work  of  perform  any  fforvice  fbr  said  corporate  authori- 
ties, the  16th  secftion  of  .said  aet  of  184'8,  prohibiting  contracts  for 
work  or  servij^e  between  said  corporate  authorities  and  the  indi- 
viduals composing  either  board,  haa  no  appIi<;ation  to  the  case. 

§.  SaTM^as  affected  by  offkial  oath  of  corporate  auUiorili^s, — ^If  said 
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contract  be  a  violation  of  the  ofljcial  oath,  ub  jirescribed  by  the- 
7th  section  of  said  i\ct  of  1844,  of  those  aldermen  and  Common 
councilmen  who  were  at  the  time  stockholders  in  said  railroad 
company;  yet,  siijce  the  statute  does  not  .declare  the  prphibited 
actvoid^nqrimpo«e  a  penalty*  for  its  violation,  the  contract  is 
nevertheless  Valid  in  law.  *  *       • 

9.  Same,  as  affected  hy  public  polky.  —Ttrti  feet  that  severed*  of  .the  al» 
dermen  and  comniDn  councilmen  wiere,  at  the  time  said  contract 
was  entered  into,  stockholders  in  said  railroad  company,  does  not, 
per  sCy  invalidate  .said  contract. 

Appeal  from  the  Chaucery  Court  of.  Mobile.    . 
Heard  before  the  Hon.  Milton  J.  Saffold, 

•Tflfi  bill  in  thia  case  Was  filed  "by  Lyman  (Jib'bons  and 
OtTiops,  ou  bebalf'of  thenfselves  and  all  other,  tax-payers 
of  the  oity  of  Mobile  who  might  come  in  and. contribute 
t6  the  expenses  of  the  suit,  against  theMobile  a6d  Great 
Northern  Railrqad  Company,  th^  coi^ponate  authotitiea  of 
the  city^f  Mobile^aud  the  city  tax-collector;  and  sought 
to  cancel  and'annul  a  contract, which  had  been  elitered  into 
between  said  corporate  authorities  and  said  railroad  com- 
pany, and  vyhicliTshercinafter  set  out,  an.dto  perpetually 
enjoin  the  collection  of  a  tax,  which  said  corporate  author- 
ities had  levied  to  pay  the  city  bonds  issued  under  said 
contract.  The  said  railroad  company  was  incorporated 
by  an  act  of  the  legisjatnre  of  this  State,  approved  Febru- 
ary 15, 1856;  and  its  charter  was  afterwards  amended,  by 
allowing  it  a  longer  time  to.conaplete  the  construction  of 
its  road,  by  an  act  approved  February  8,  1858.— rSee  Ses- 
sion Acts  1856-6,  p,  278;  ib.  1857-8,  p. -168.  The  con- 
tract sought  to  be  canceled  and'artniilledTraa  in  the'  fol- 
lowing words: 

"This  contract,  made  and  agreed  upon  this  -—  day  of 
December,  1859,  by  and  between  the  Mayor;  Aldermen 
and  Common  Cpuncil  of  the  cjty  of  Mobile,  of  the  one 
part,;aud  the  Mobile  and  Great  Northern  Railroad  Com- 
pany, a  company  chartered  and  incorporated  by  aa  aat  of 
the  legislature  of  the  State  of  Alabama,  approved  on  the 
15th  day  of  February,  1856,  of  the  other  part;  witnesseth^ 
That,  whereas  the  Mayor,  Aldermen  and  Common  Coun- 
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cil  of  Mobile,  under  and  by  virtue  of  two  certain  acts  of 
the  legi&lat.ure  of  tb^  State  'of  Alabama,  approved  re- 
-spectively-,  on  the  8th  FeJDrQary,  1858,  and  on  the  —  .day 
of  November,  1859;. and  by  virtiie  of  the  vote  of  the 
pegple  of  the  city,  tafeep  on  the  21st  day  of  M?ircb^  1859, 
are  fully  authori^ed'and  em^wered  to  aid  in  the  Qonstr ac- 
tion of  the  .Mobile'  and  Great  Northerp  railroad,. by  the 
issuance  of  the  boiids  of  said  city,  fur  an  amount  not  ex- 
eeediwg  one  million  of  dollars,  under  such  contract  with 
«aid  Mobile  and  Great  Northern  Railroad  Company  as 
said  city  authorities  may  agree  np6n:,N^w,  the'  ^aid 
Mayor,  Aldermen  and  Common  Couilcildf  Mobile-,  under 
and  in  pursuance  of  flie  authority  aforesaid,  have'  con- 
tracted and  agreed,  and  do  hereby  contract  and  agree,  to 
and- with  said  Mobile  and  Great  Northern.  R-ail road  Com- 
pany, to  aid  said  company  in  tlue  oonstruotio.n  of  their 
sald^  railroad,  to  the  extent,  and  in^  the  manner,  and  upoq 
the  terms,  covenants  and  stipulations  in  the  following 
art^icl^s  mentioned:  .* 

'^Ari.  1.  The  said  ,Maybr,  AWermen  and  Conimou 
'Cauncif  of  Mobile  hare  agreed,  and  do  hereby  agree,  to 
isfitie  and  deliver  to  said  Mobile  and  Great  Northern  Rail- 
rcmd  Company,  on  or  before  thfe  2d  day  of  January  next, 
-ojp  as  soon  thereafter  as  practicable,  one  million  of  dollars 
of  tbeir  bonds;  ^aid^bjoi^ds  to  be  properly  made  and  exe- 
outed. under  the, sea),  of  th^  city  of  Mobile,  pa^^able  at  the 
Mercjuants'  Bank  of  New  York,  in  the  city  of  New  York, 
to  tlie  ord*r  of  the  Mobile  and  Great  Northern  Railroad 
Compaiiy — that  is  to  say,  onje  thousand  bonds  of  said 
city  of  Mobile,  for  the  sum  of  one  thousand  jjolkrs  each, 
bearing  date  the  31st  day  of  December,  1859,  and  to  be^ 
<;ome  due  and  payable  at  the  dates  and  times-  mentioned 
in  the  second  artiqle  oif'this  contract ;.  bearing  interest  nt 
the  rate  of  eight  percent,  per  anntcmy  payable  semi-annu- 

Any,on  the  first  days  of  January  and  July  of  each  year,  until 
the  maturity  of  said  bonds;  for  which  interest;^  proper 
coupons  shall  be  attaobed  to  each  bond';  which  coupons 

'shall  be  made  payable  in  the  city  of  Mobile,  or  New 
York,  or'  Charleston,  as  may  be  designated  in  the  same  by 

.Aaid  railroad  company,  ds  hereinafter  provided. 
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"-4W.  2.  The  said  Mayor,  Aldermen  and  Common 
Council  coVonant  and  agree  with  said  Mobile  and  Great 
Northern  liailroad  C6mpat]y,  that  Baid  bonds,  so  to  l>e 
issued  by  said  city  anthorities,  shall  be  so  worded  and 
expressed  as' to  make  the  feanie  payable- at 'the  tioies  and 
dates  following— that  fs  to  say : ' 
16  o^f  said  bonds  shall  b^  madepayatle  on  Ist  Jati-  1861 ; 

16  .4      .         -a  .  u    •   .       istJa6.  1862; 

17  *  «  «•  K        .     I'st  Jan.  186&; 

18  *^*         '     /*        .      '  "  -ist Jan.  1864; 

20  «  «  •  ..«  :  Ist  Jan.  1865; 

21  ••  y'  ^  "  •  '*  '  '.  Ist  Jan.  1866; 
2a  .  "  *  "  '^'  Ist  Jan.  1867; 
25  '  '  *'  u  .  .  «  1st  Jan.  1866; 
27  '  -^^  >  ^*  '*-  1st  Jan.  1869; 
29  <»,..«  ci  .  1st  Jail.  1870; 
81  •  cfi  .  .'  u  •  <i  1st  Jan,  1871; 
34  .  **  *'  •  «  Ist  Jan.  1872; 
37  «  «  ."  IstJan.  i87!3; 
40  «  .  •«  •  «  1st  Jan.  1874; 
48  «  "  .  .  '^  ;  Ist  Jan.  1875,- 
46  "  •".•  "  '.^*  1st  Jan.  1876; 
50  ,**  .•  "  ■  .  *t  .  iBt Jan.  1877; 
54  *'.  "  ^*-  1st  J  ant  1878; 
58  '  u  .  .  u  .-  *i  .•  1st  Jan.  1879; 
68  •  "  '*''.'.  1st  Jan.  1880'; 
68  '  u  i«  iV  •  •  1st  Jan.  1881; 
73  '  ''  ''  ««  '  'lstJan.^1882^ 
79.  '"  >*  «  .  1st  Jan,  1883; 
85  ^^  "  *'  .  .  ist  Jan.  1884; 
28  "  "  "         "    "  .  1st  Jan.  1885. 

'« Art  8.  Whereas  the  said  railroad  ia  designed  ajid 
intended 'to  promote  and  sustain  the  general  benefit  and 
business  of  the  city  of  Mobile,  and  of  all  the  citizena 
■  thereof,  the  said  Mayor,  Aldermen  and  Common  Council 
have  agrieed,  and  do  hereby  agree  and  eorttraet  with  said 
railroad  company,  that  they  will  annually,  from  and  after 
the  first  day  of  January,  1860,  provide  the  sum  of  nibefy- 
five  thousand  dollars^  until  the  said  railroad  company 
shall  be  able,  as  hereinafter  mentiont^,  to  provide*  from 
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the  net  surplus  eariitngs  of  said  road  a  like  sum  of  ninety- 
five  thousand  dollars ;  'said  sumto  be-app]i?id  to  the  pay- 
nier>t.  ef  said  boade  ill  their  proper  order,  as  the  same 
«hair  become  due,  aiid  to  ihe  payment  of  the  coupons 
attached  to*  such  of  said  bonds  as  may4>e  unpaid,  whether 
"sold,  or  in  the  possession  of  said  company;  and  said 
Mayor,  Aldermen  and  Common  Council  agree  asd  bind 
themselves,  that  they  will,  under  atd  in  pursuance  of 
said',  acts  of  the  legislature  of , the  State  of  Alabama, 
adopt  such  bv-laws  and  resolutions  as'  may  be  necessary 
and  proper  for  the  l^vy  and  collectionVby  a  'special  .tax, 
of  iaid  &um  of  nyiety-five  thousand  dollars,  until  §aid 
railroad  company  bIjaU  be  ablei  frona  th^  Viet  surplus 
earnings  of  said  road,  to  provide  a  lilgB  sum,  as  before 
>nentioned;  arid  hereiniifter  jnore  fuHy  expre^,€^;  and 
the  said  sum  '  shall  be  by  them  annually,  from  arid  after 
the  first  day  of  January,.  1S6Q,  during  the  time  aforesaid, 
so  levied,  coHpcted  and  ap^lie*d  to  the  payment  of  said 
couppns  and' said  bonde,  asaforebaid,  in  the  manner  fol- 
lowing— thjat  iB  tp  say,  l>e  said  sqra,  as  the  same  may  be 
collected  by  the  tax;-coHedtor  or  other  proper  dflicer,  shall 
be  placed  as  a.ftpecialvdepo^itin  the  Bank. of  Mobile,  to 
be. by  said  iiafnk  applied  to  tl^e  payment  of  said  coupons 
and  bonds',  as  the  same  may  mature^or  become  due;and 
said  •  corporate  authorities  agree  and  bind  themselves,  to 
provide  and.pay  to  ^id  bank. such  fortlrer  siam  as  said 
bank  may  charge,  aa  exchange'  for  the'  payment  of  said 
ooupona  and  said- bonde. 

"-4r^.  4.  It  i»  mutually  agreed,  by  "and  between  said 
parties  heireto,  that,  for  all  of  such  boivds  as  may  be  re- 
deemed or  paid  by  said  Mayor,  Aldertnen  and  Common 
Copncil,  as  niehtiohedlu  the  preceding  article,  the  said 
railroad  coippany  shall.issi^e  a  like  aipouat  of  the  capital 
.stock*  of  said  comf)any,  to  afly  pereo^  or  pei'sons  to  whom 
said  corporate  authorities  may  direct  Buch  atock  to  be 
TBSued ;  it  being  .deemed  best  that  the  capital  stock 
of  said  company  shall  be  and  remain  in  the  hands  of  in- 
dividuals, rather  than  in  the  hands  of  the  corJ)orate  au- 
tboriliea  of  said  eity.  *       •  •     • 

"  jlr^.  6.  The  said  Mobile  and  Great  Northern  Railroad 
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Company  covehauts  and  agrees  with  the  said  Mayor,. 
Aldermen  and  Common  Council,  that  Said  bonds  shall 
be  sold  and  disposed  of  to  the  best  advantage,  andntthe 
highest  .rate  that  can  be  obtained  for  tbe  same ;.  aiid'that 
the  proceeds  arising  froni  guch  saies^  and  all  funds' dmve^ 
from  said  bonds  before  the  sale  thereof,  together  with  all- 
funds  derived  from  the  subscFiptious  for  capital  stock  in 
said  company,  shall  be  faithfully  applied  to  the  construc- 
tion and  equiproidDt  of  said  roadi  And  said  company 
further  covenants  and  agrees,  that  the  vrhoU  .of  the  net 
surplus  earaingS'of  said  road,-  and  all  other  'funds  of  saiil 
company,'  however  raised  or  derived,  shall  be  applied  to 
the  completion  of  said  rpad  and  the  equipment .  thereof. 
Until  the  construciion  account  and  the  account  ^for  the 
first  efficient  equipment  th^r^'of  can  be  properly,  closed^ 
and  paid,  in  pursjuanoe  of*  the  terms  and  stipulations  of 
this  agr^emoRt,  hereinafter  provided  in  the  eighth  and 
ninth  ^articles  of  this  contract,.  v"'. 

^^AfL  6.  It  is  understpod  and  agreed,  by  and  between 
the  parties  heret6,  that  said  railroad  company,  or  any 
properly  aiUthorized  agent  of.  said  company,  for  the  pur- 
pose of  iwding  in  the  sale  of -aivid  bonda,  may  fill  up  the 
coupons  attached  thereto,  so  ad  to  make  the  same  payable 
at  the  Bank  of  Mobile  in  Mobile,  at  the  \f  erchanu'  Bank 
of  New  York  in  New  York,  or  at  theBankof  Charkston 
iti  Charleston ;  and  due  nrotice  shall  \^  given  to  said  cor- 
porate authorities  of  all  sales  .of  said  botids,  to  whom 
sold,  and  at  what  rates,  and  tho  amount  qf  sitid  eoiipans 
ma.de  payable,  as  aforesaid,  at  either  of  said  places  before 
n^med,  •  .       "  ... 

"-4.rA  7.  Thejsole  object  and  intenti<5^i  of  said*  corpo- 
rate authorities  of  Mobile,  in  undertaking  to  aid  .said 
railroad  company  in  the  construction  slnd  equipment  of 
said  roadt  being  ta  bring  as  Qiuch  of  the  trade,  traffic  ainl 
business  passing  over  the  same  as  may  be  practicable 
within  and  to  theeity  of  Mobile,  it  is  agreed  a»d  under- 
etood^  that  the  southern  terminira  and  depots  of  said  road 
shall  be  within  said  city,  west  (^  tbe  Mobile  river;  and 
there  shall,  at  no  time  after  the  final  completion  of  said 
road,.be  lo&ated  or  established  on  the  line  tberdof^.  outside 
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of  the  limits  of  said  city,  any  depot  or  place  of  public 
busijiess,  within  fii^e  miles  of  the  navigable  waters  empty- 
ing into  the  bay  of  Mobile ;  provided^  said  company  may 
receive  arid  discharge -any  and  all  materials  that  may  be 
necessary  for  the  coLstructiqn  and  maintenance  of  the 
road)  at  any  point  or  points  on  the  line  of  said  road.  And 
said  railroad  company  covenaofs'and  expressly  agrees  with 
said  corporate  authorities,  that  tliere  shall  not^  Irom  and 
after  the  first  day  of  January,  1863^  be  continubd,  estab- 
lished,, or  kept  up,  any  depot,. station,  or  place  of' public 
business  of  said  railroad  cpmpany,  at  or  on  the  east  bank 
of  tho  Tensas  riv^r,'  (whethei*  said  road  may  be  in  opera- 
tion and  run^nng  iiitb  said  city,  or  not,  on  the  first  day  of 
January,,  1863,)  withput  the  express  Usaent  of  the  said 
corporate. authorities  to  the  further  continuance  .of  such 
depot  or  place  of  bucnneas. 

''Art,  8.  The  said  Mobile  and  Great*North.ern  Railroad 
Company  covenants  and  agreea.with  the  said  Mayor, 
Aldermen  and  Common  Council,  that  after  full  payment 
of  all  debts  and  liabilities  pf  said  company  , (other  than 
the  liabilities  of  said  company  to  the  corporate  authori- 
ties of  Mobile  by  reason  of  the  premises)  that  may  be 
made  ajid  contracted  by  said  company  for  the  building, 
completion,  and  first  efficient  eq^aipment  of  said  road, 
(including  the  warehouses,  depots,  and 'Station  build- 
ings, and  repair  and  construction  shops  requisite  for 
the  buftineas  tliercof,)  theeaid  company,  after  keeping  said 
road  in  good  repair  and  sufiicient  equipment  for  its  effi- 
cient operation,  §hall  and  will,  annually  thereafter,  pro- 
vide a  like  sum  gf  ninety-five  thousand  dollars,  to  bo 
applied,  to  the  payment  of  said. coupons  and  bonds,  as 
the  same  may  become,  due;  and  the 'said  sum  shall  be 
placed  by  said  coinpany  as  a  special  deposit  in  the  Bank 
of  Mobile,  as  the  same  may  be  e^^rned  by  said  road,  to  be 
applied  by.  said  bank  to  the  payment  of  said  coupons  and 
bonds  as  the  same  may  become  du«  as  afoF,esaid ;  and 
€aid  railroad  cpmpany  further  agrees  to  provide  and  pay 
to  said  bank' such,  further  sum  as  said  bank  may  cliarge 
as  exchange  for  twaking  said  payments ;  provided,  the  net 
surplus  earnings  of  said  road,  after  keeping  the  same  in 
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good  repair  and  efficieat  operation  as  above  mentioned, 
shall  be  sufficient  for  the  payment  df  ^aid  ninety-five 
thousand  dollars  annually  and  said  exchange  to  said  bank 
as  aforesaid.  But,  should  the  net  surplus  earnings  of  said 
road  not.be  sufficient  td  pay  said  sum  of  ninety-five 
thousand  di;)llars  annually  and  said  excBange  to  said  bank, 
then,  and  in  suchcase,  the  whole  surplus  earningSof  said 
road  shall  be  paid  over  to  such  person  or  persons  as  said 
corporate  authorities  may^  by  resolution  duly  passed  and 
approved,  direct',  to.  be  applied  to  the  payment  of  said 
coupons  and  bonds.  -    • 

^^Art.  9.  It  is  mutually  understood  and  agreed,  between 
the  parties  hereto,that  the  construction  account,  and  the 
account  for  the  first  efficient  equipment. of  said,  railroad, 
shall  be  cloaied  whenever,  in  the  opinion  of  the  chief  en- 
gineer of  said  company,  said  road  is  properly,  built  and 
equipped  for  the  efficient  dperatioix  thereof;  and  in  case 
the  said  corporate  authorities  of  the  city,  of  Mobile  shall 
not  be  satisfied  with  the  opinion  of  eaid  chief  engineer, 
and  in  case  the  parties  hereto  shall  he  unable  to  agree 
when  said  accounts  Shall  be  closed,  these  questions,  or 
either  of  them,  shall  be  referred  to  two  civil  engineers, 
one  of  whom  shall  be  chosen  by  eagh  party;  and  in  case 
the. persons  thus  selected  sha^  be  unable  to  fl^gree,  they 
shall  select  a  third  person,  and  the  award  of  any  two  oF 
the  persons  so  chosen  shall  be  binding  and  final. 

*^Ari.  10.  Inasmuch  as  the  corporate  authorities  oi  the 
city  of  Mobile  will  have  a.  direct  interest  in  having  the 
means  arising  from  the  sale  of  said  bonds,  and  ajl  other 
nieans  of  said  railroad  <5ompany,  faithfully  and  properly 
applied  -to  the  building  and  equipment  of  said  railroad, 
and  will  have  a  continued  interest  in  the  administration 
of  the  afiairs  and  funds  of  said  company^  until  the  matu- 
rity and  payment  of  said  bonds,  said  company  agrees  and 
binds  itself  to  render  to  said  corporate  authorities  a  full 
statement,  annually,  of  the  application  of  all  the  means 
thereof;  and  further,  thattheir  books  and  accounts  shall 
at  all  times,  until  the  maturity  and  payment  of  said 
bonds,  be  open  to  the  examination  of  the  njayor,  or  of 
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any  person  he  may  appoint  to  examine  the  same,  for  the 
information  of  said  corporate  authotities. 

"  Ari.  11.^  The  said  Mobile  and  Great  Northern  Railroad 
Company  ftgrees  and  covenants  with  the  said  Mayor, 
Aldermen,: and  Common  Council  of  Mobile,  that  said 
railroad  sh)all.be  built  as  speedily  and  as  rapidly  to  the 
completion  thereof  as  may  be  practicable,  having  due 
reference  to^the.  best  interests  of  said  railroad  coitopany 
and  of  sai(i  cijjy  of  Mobile. 

^^ArL  12*  The  said  Mayor,  Aldermen'  and  Commoii 
Council  of  Mobile  covenant  and  agree  wit;h  said  railroad 
company,  that  the  said  road,  and  any  lands  the.  said  rail- 
road compaiiy  may  acquire  or  h^ereafter  ownj  within  the 
limits  of  said  city,  fot*  depots,  'stations,  warehouses  ot 
Workshops,  shall  continue  to.  be  aesessed  and  taxed  by 
said  corporate  authorities,  at  the  present  assessed  yalue 
of  said  lands,  wheresoever  situacte  in  .said  city  ;  and  that 
nq  greater  tax  shall  be  levied  or.colleoted  on  said  road  or 
autjh  lands^  by  reason  d£  any  depots,  depot-buildings^ 
warehouses,  or  work .  or  ,rj5pair*shops,  bejng  erected  oh 
the  same  by  said  railroad  comp&ny,  until  said  railrodd 
shall  pay  or  divide  a  dividen4  among,  the  stockholders 
thereof.  *  *  •  •  ,        * 

'^'ArL  18.  The  Mobile  and  Great  Northern  Railroad 
Company. agrees  and  covenants,  that  «aid  company  shall 
apd  will,  whenever  required '  by  said  Mayor,  Aldermen 
and  Common  Council  of  Mobile,  maka  and  execute,  un- 
der the  proper  seal  of  said  company,  a  deed  of  trust  to 
each  person  or  .persons  as.  said  corporate  authorities  may 
nem^,  of  all  the  property  antl  effects »  of  said  company 
T^hich  it  may  purchase  or  acquire  by  reason  of  any  funds 
derived  from  the  sale  of  said  bonds,  or  from  subscriptions 
to  the  capital  stock,  or  the  earnings  of  its  road,  in  order 
to  secure  to  said  corporate,  authoxitiea  the  faithful  per- 
formance df  all  the  stipulations  and  covenants  to  be  done 
and  pierformed  on  the  part  of  said  railroad  company  ac- 
cording to  the  terms  of  this  contract;. and  which  said 
deed  shall  recite  this,  contract,  and  be  so  drawn  as  to  give 
to  said  tr^Qsteea,  in  casjd  the  said  company,  shall  fail  for 
i^wo  years  to  pferform  the  covenants  and  'stipulations  of 
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this  contract  on  its  part,  the  power  to  seize  and  take  pos- 
session of  all  the  property  so  conveyed,  whan  directed  to 
do  so,  by  resolution  duly  passedandapproved.  by  thesa"id 
corporate  authorities^  and  the  same  to  sell  to  the  highest 
and  besrt  bidder,  upon  giving  four  months  notice,  by  pub- 
lication in  one  or  more  of  the  newspapers  published  "  in 
the  city  of  Mobile,  and  such  other  notice  a6  said  trustees 
may  think  proper  and  expedient,  of  the  time  and  place 
of  such  sj^le,  and  upon  such  tertps  as  to  payment  as  the 
said  parties  hereto,  may  agrc^  upon;  provided^  said  corpo- 
rate authorities  should  prefer  tohave  said  road,  with  its 
€aid  property  and  equipments,  so  sold  and  disposed 
of,  rather  than  to  take  the  net  .surplus  earnings  of  eaid 
road,  to  bejpaid  over- to  tTiem  as  hereinbefore  providec]. 
'Provided^  it  is  expressly  understood  and  agreed,  .that  'the 
said  Company  shall  have  the  right  and  power  to  create  a 
lie.u  or  li-ens superior  to,  and. to  take  precedence  of,  any 
rights  of  said  city  under  this  contract,  or  any  lien,  created 
or  deed  of  trust  execdted  in  pursuance  hereof,  by  a  mort- 
gage or  mortgages  of  Said  road  and  all  its  property  add 
eftects,  and  of  the  inconae  qjid  earnings* thereof,  to  the 
extent  of  three  huiidred  thousand  dollars,  for  the  purpose 
only  of  enabling  said  company,  by  the'. aid  of  such  funds 
arising  from  such  mortgage  or  "mortgages,  more  evidently 
to  proceed  with  the  construction,  building  and  equipment 
of  said  road.  ... 

^^Ari.  X4.  It.is mutually  understood  apd, agreed,  bet^efen' 
tiie  parties  hereto,  that  in  ease  any  variance .  or  dispute 
should  hereafter  arise  between  themy  aa  tq  the  proper, 
construction  of  this  contract,  or  of  any  article  or  part 
thereoii  or  any  other  variance  or  dispute  growing  out  of 
the  respective  Obligations  of  one  party  to  the  6thfer  under 
the  terms  and  stipulations  <:^i  this  contract,  other  than 
the  questions  a  mode  gf  settlement  of  which  is  provided 
in  the  ninth  article  of  this  contract,  all  such  questions  or" 
disputes  shall  be  referred  to  two  competent  persons,  one 
to  be  selected  by  each  of  the  paities  hereto ;  and  in  case 
the  persons  thus  selected  shall  be  unable  to  agr^e,  they 
shall  select  a  third  person,,  and  the  award  of  any  two  of 
the  persons  so  chosen  shall  be  final  and  binding. 
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"  This  contract  shall  be  binding,  and  obligatory  on  th© 
Baid  Mayor,  Alflermen  and  Common  Council  of  Mobile 
and  the  ssiid  Mobile  and  Great  ITorthern  Raifroad  Com- 
pany, whenever  it  shall  be  adopted  and  ratified  by 
proper  resolations  duly  passed  by  the  boards  of  alder- 
men and  common,  council,  approved  b^  the  mayor,  and 
adopted  and  ratified  by  resolutions  duly  passed  by  the 
board  of  president  and  directors  ofsaid  Mobile  and  Great' 
Northern  Railroad  Company;  and  this  contract,  when  so  - 
adopted  and  ratified,  shall  be  signed  by  the  mayor  ofsaid 
city,  and  properly  attested  under  the  seal  of  the  Mayor, 
Aldermen  and  Common  Council  of  Mobile,  and  shall  be 
signed  by  rtie  president,  and  properly  attested  under  the 
sfeal  of  the  said  Mobile  and  Qr^at  Northern  Railroad 
Company."  •  "     . 

.  (Signed  and  attested j  as  above  prescribed,  on  the  27th 
December,  1859.) 

The  acts. of  1868  dnd  1859,  referred  to  in  the  foregoing 
contract,  are  •in  the  following  words  *: 

"  An  Act  to  authorize  Uie  corporate  authoriies  of  the  city  of 
Mobile  to  aid  in  the  construiction  of  a  railroad  upon  a  vote  of 
the  citizens.    Approved  February  8,  1868. 

*'  Section  1.  Be  itemcted  by  the  seriate  and  house  of  rq>* 
resentatives  of  the  State  of  Alabama^  in  general  assemply  con- 
vened^  That  the  corporate  authorities  of  the  city  of  Mobile 
shall  have  authority  to  aid  in  the  construction  of  n  rail- 
road north-eastwardly  from  the  city  of  Mobile,  either  by 
taxation   upon  all  property  subject  to  taxation,  at  a  rate 
not  exceeding  two  per, cent,  j^^r  annum,  for  five  years,  or 
by  the  issue  of  city  bonds,,  for  an  amount  not  exccJeding 
one  million   dollars,  under  such  contract  witli  the  co.m- 
pany  to  be  aided  as  the  said  city  authorities  may  agree 
upon ;  pronided^  that  before  such  tax  shall  be  levied,  or 
such  bonds  shall  be  iseued,  they  shall  submit  to  )a  vote  of 
the  persons  subject  to  be  taxed,  under  such  regulations  aa 
they  shall  deem  just  and  proper,  the  questions,  whether 
such  railroad  shall  be  so  aided,    what  failtoad  company 
shall   be   so  aided,   [and]   by  what  tneans — -taxation,  or 
bonds  ;  and  the  said  corporate  anthoritiee  shall  be  gov- 
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erned  by  the  vote  of  the  persons  above  specified  on  these 
questions,  and  may  pass  such  ordinances  as  may  be  neces- 
sary to  carry  out  the* true  intent  and  meaning  of  this 
act." 

"  An  Act  supplemental  iOy  and  in  enhrgement  of,  '  An  Act 
to  authorize  the  corporate  authorities  of  the.  city  of  Mobile  to 
€,id  in  the  construction  of  a  railroad  upon  a  vote  of  the  citizenSj' 
approved  February  Sthj  1858.  Approved  November  29, 
1859. 

"Section  1.  Be  it  enacted  by  the  senate  arid  house  xf  rep- 
resentatives  of  the  State  of  Alabama^  in  general  assembly  con- 
vened, .  That  the  vote  of  the  people  of  the  city  of  MobiljB, 
taken  on  the  21st  March,  1859,  under  an  act  of  the  legis- 
lature of  Alabama  approved  the  8th  February,  1858, 
entitled  *  An  act  to  authorize  the  corporate  authorities  of 
the  city  of  Mobile  to  aid  in  the  construction  pf  a  railroad 
upon  a  vote  of  the  citizens,'  shall  b<j  sufficient  authority 
to  the  corporate  authorities  of  said  city  of  Mobile,  and 
they  are  hereby  authorized  and  empowered  to  aid  in  the 
'  construction  of  the  Mobile  and  Great  Northern  railroad, 
by  the  issuance  of  the  bonds  of  said  city,  for  an  dmount 
not  exceeding  one  million  dollars,  under  such  contract 
with  said  Mobile  and  Great  Northern  Railroad  Company 
as  said  city  authorities  may  agree  upon. 

"  Section  2:  Be  iC  further  enacted.  That  the  corporate 
authorities  of  said  city  of  Mobile  shall  have,  and  they  are 
hereby  invested  with,  power  and  authority  to  adopt  such 
by-laws  and  resolutions,  and  to  provide  such  ways  and 
means,  and  to  do  such  acts  as  shall  be  necessary  and 
proper  for  the  full  execution  and  performance  of  such 
contract  as  they  n>ay  make  with  said  Mohile  and  Great 
Northern  Railroad  Company,  under  and  by  virtue  of 
this  act  and  the  one  to  which  it  is  an  amendment  and 
supplement. 

"Section  3.  Be  it  further  enacted^  ihoXaW  laws  and  parts 
of  laws;  inconsistent  [tvith]  and  contrary  to  this  aet,  be, 
and  the  same  are  hereby  repealcrd." 

The  ordinance  of  said  corpx)rato  authorities  of  Mobile, 
under  which  the  tax  Bought,  to  bQ  enjoiqed.  was  levied,  is 
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entitled  **  An  Ordinance  to  provide  for  the  payment  of 
the  railroad  bond* debt;/  and,  after feciting the  provisions 
of  said  apts  of  1858  aud  1859,  abovie  copied,  and  the  stimu- 
lations of  said  contract  with  the  railroad  company,  con- 
tains tte  following  provisions . 

"-^.Si^CTVy^l., Be  it  ordained^  Thatubder  and  in  pursu- 
ance of  said  acts  of  the  legislature  pf  the  State  of  Ala- 
bama, ati^d  in  pursuance  of  the  terms,  stipulations  and 
agreement*  of  said  contract  with  said  railjroad  company, 
tjiere  shall  fqr.the  year  1860^  and  dnnually  thereafter,  be 
le.vi^d  and  collected  a  special  and  separate  tux  upon  the 
a,^8e8se(d  value  of  all  taxable  property  in  the  city  of  Mo- 
'bile-,  i^i  addition  to  the  taxnow  authorized  txJ  be  collected; 
and  a  eo^rt-Qf  asse^atnent,  composed  of  the  mayor  and 
presidents  of  the  boafds  of  aldermen  and<iomm*on  coun- 
cil, shall  an nuf^Uy  fix  the  mte  and  per  eient.  of  such  tax; 
which  shall  be  at  such  rate  as  will  raise  aud  secure  the 
*8aid>qm  of  ninety-five  thousand  dollars  almually,  and 
^uch  8»lra  as.v^iH  be  pqfficient  to  pay  snch  exchanges  as 
may  be  charged  by  said  Bank  of  .Mobile  for  the  payment 
of  said  .coupons  and, Donds. 

".Section  .2.  Be  it  further  ordained^  That  there  shall  be 
opened,  on  the  book?  of  the  treasurer  an  account,  to  be 
known  and'  styled  as  the  railroad-bonjl-debt  account ;  and 
the  said  account  shall  be* credited  with  all  moneys  depos- 
ited by  the  city  tax-collector  in  the  Bank  of  Mobile,  as 
heteinafter  provided  for;  and  said  account  ^hall  be  debited 
with  all;bonds  dnd'Coup9n8^  as  they  are  paid  and  lyjturned 
la  his  oflBice,  raakirtg  annual  reports  of  the  same. 

"  Sjection  3;  jBe 'it  further  Qrdwied',  That  the  said  taxes, 
to' be  raised  under  the  Authority  of  this  ordinance,  and  of 
thre  aforesaid  acts  of  the  legislature,  are-  hereby  pledged 
to  the 'payment  of  said  bonds  and  the  interest  coupons 
thereto'  attached,  as  the  ean^«  may  become  due ;  and  it  is 
hereby  made  the  duty  of  the  city  tai-coUector  and  his 
succefiisor^  in  office,  to  deposit  weekly  in  the  Bank  of 
Mobile,  to  the  credit  .of  said  railroad  bo^d  debt,  all  hicrn- 
eys  which  hA  niay  collect  under  the  authority  Qf  this 
ordinance  and  ojf  said  acts  of  the  legislature,  save  aud 
except  sucji anobatJt  of  oommission- as  henjajr  he  allowed 
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by  this  ordinance,  which  amount  said  tax-coltector  is 
hereby  authorized  to  deduct  from  his  weekly  deposits  in 
said  I^ank  of  Mobile ;  and  it  shall  be  the  dutj^  of  said 
tax-collector  to  make  weekly  returns,  or  reports^  of  all 
moneys  so  collected  by  him,  to  the  boards  of  aldcrrueu. 
and  comm6ri  council;  and  ib  shali*  be  therdut}- of'the 
treasurer  of  the  city  of  Mobile  to  have  semi-annual  set- 
tlements with  said  bank,  of  all  mdpeys  so  deposited  t»y 
the  tax-collector,  and  of  all  payments  made  by  said  hank 
on  account  of  said  bonds  and  coupons;  and  the  satdbaiik 
is  hereby  fully  authorized  and  enipowered  to  pay  from 
the  deposit  made  under  this  ordinance  all  of  said  (JoUpons 
for  interest  on  said  bonds  as  they  mature,  and  crtHt?el  the 
same  forthwitli,  and  return  thesame  upon  settlement  to 
the  city  treasurer;  and  said  bank  shall  keep  account  df 
the  deposits  and  paynients  made  out  of'  said  special 
fund. 

"  Section  4.  Be  it  farther  ordainedj  That  sard  special  ta^ 
shall  be  so  annually  levied,  collected,  artd  applied  to  the 
payment  Of  said  coupons  and  bonds,  uHtil  the'  said  rail- 
road company  shall  be  able  to  provide  th6  requisite  sum 
of  ninety-five  thousand  dollars  annually,  frocn  its  net  suti 
plus  eaniings;  and  to  pay  the  amount  charged  by  the 
Bank  of  Mobile  as  exchange,  in  pursuance  of  the  stipula- 
tions of  said  contract.  *  ,     ' 

"  SecHon  5.  Be '  it  farther  ordained^  .That  the  efty  tax- 
collector*,  before  proceeding  to  the  collection  of  said 
special  tax,  shall  giv(i  bond,  payable  to  the  Mayor,  Alder- 
men and  Common  Coun'cil  of  Mi>bile,.with  twospfficient 
sureties,  in  the  sum  of  thirty  tho,usaud  dollars,  for  tlw 
faitl)ful  performance  of  the  duties  in>posed  upon  him  I^y 
this  ordinance;  and  shaH  receixne  as,  compensation  for  the 
performance  of  the  same  one  per  cent.^upoii  the  amount 
of  his  collections."  •     ' 

The  bill  alleged,  that  the  vote  taken  on  the'2l8t  March, 
1859,  under  the  direction  of  said-  corporate  authorities  of 
Mobile,  was  not  taken  in  conformity  with  the  require- 
ments of  said  act  of  18i>8,  inasmuch  as  all  persons  were 
allowed  to  vote  who  were  entitled,  under  the  laws  of  the 
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city,  to  vote  for  maj^or;  that  under  the  contract  between 
said  corporate  authorities  and  aaid  railroad  company,  the 
forjnep  Have  issued  city  bonds,  as  specified  in  said  con- 
tract,, to  tfae  amount  of  one  million  dollars,  exclusive  of 
interest,. and. hav^  delivered  said  bonds  to  said  ravlroad 
jcompany,  who  holds  them  as  a  debt  against  the  city,  and 
have  levied  a  tax  of  8S-100  of  one  per  cent.,  on  all  prop- 
^ty  ^.ulgect  to  taxation  within  the  city  limitSj  to  p&y  the 
s'um  which,  uud^  the  provisions  of  said  contract,  they 
agreed  .to*  pay  for  the  year  1860;  that  at  the  time  tjiis 
contract  "was  made  by  said  corporate  authorities,  there 
was  riot  ^fuU  at>tei\danc.e  of  both  boards,  as  required  by 
the  i^iji^h  section  of  tke  act  of  1843^  hereinafter  refei'red 
to,  but  fhftre.was  dnevaeancy,  oue  member  of  e.acti  board 
was  absent,  and  there  was  one*  dissenting*  vote  in  each 
board;  that  twenty-ope  out  of  the  twenty-eight  persons 
composing  sfaid  two*  boards,  wereat  the  time- stockholders 
in  said  railrxjad'eofa'pany ;  that,  said  contract  insures  the 
completion  of  said  riailrQad.  thereby  enhancing  the  value 
of  the.  stock,  and  otherwise  benefiting,  tjie  individual 
etockholders,'  while  it  creates '  a*  large  debt  against  the 
city  without  any  tQusideraCloii,  and  imposes  a  heavy  bur- 
den op. the  ta^i-payers,  without  any  corresponding  benefit. 
The  complainants  charged^  that  said  acts  of  1858  apd 
1669  w<^re  unconstitutionaF;  and  that  eaid  contract  was 
•wilrhout  consideration,  was  illegal,  and  void  on  grounds 
of  public  poliey ;  apJ  prayed  ttat  the  contract  might  be 
annulled,  the  bonds  canceled,  and  the- collection  of  the 
tax  perpetually  enjoined,. 

The  act  of  1843,' above  refierred  to,  is.the  aot  appro^'ed 
February  llth,  1843,  entitled  "  An  act  to  enable  the 
corporate  authorities  of  tbe  city  of  Mobile  to  provide  for 
the  security  ctnd  payment  of  the  debts  of  said  city,  and 
■fcr  other  purposes."— Session  Acts  1842-3,  p.'llSi  The 
case  also  involves  the  oonstFuction  of  some  provisions  of 
tfcje^ct ^proved  January  15, 1844,  entitled  "An  act  to  con- 
iSolidate  the^  S6veral  acts  of  incorporation  of  the  city  of 
Mobile,  and  to  alter  and  amend  the  same." — Session  Acts 
1843-4y  p.  176.  As  the  material  portions  of  both  these 
acts  are.  quoted  at  length  in  the  subjoined  briefs'  of  toun- 
28 
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sel,  andia  the  opinion  of  tke  court,  it  is  unnecessary  to 
repeat  them  in  this  place.  Thfe  acts  of  1858  and  1859, 
above  copied,  the  acts  incorporating  said  railroad  com- 
pany and  amending  its  charter,  tlie  contract  between  the 
corporate  authorities  of  Mobile  and  said  railroad  company, 
and  the  city  ordinance  providing  for  the  payment  of  the 
botids,  were  all  m^de  exhibits  to  thfe  bill.    . 

Separate  answers  wei'e  filed  by  said'  railroad  company 
and  said  corporate  authorities,  which  were,  ho<vever,  sub- 
stantially the  same.  Each  Admitted  all  the  al'egationfl  of 
the  bill,  as  to  the  facts  connected  with  the  contract;  bat 
denied  all  its  charges,  as  to  the  validity  of  the  contract, 
the  constitutionality  of  the  laws  under  which  said  con- 
tract  was  made,  and  the  legality  of  tlio  ^ax.  Thxj'  legal 
points  presented  by  the  answers  are  stated  in  tfie  briefs  of 
counsel.  * 

The  chancellor  dissolved  the  iiyunctiou,  on  -motion, 
after  the  filing  of  the  answers;  "and  his  decree  is  now 
.assigned  as  error.  ',  *  ' 

The  cause  was  argued  at  the  bar,  arid  printed  argu- 
ment were  also  submitted,  by  E.  S.  Daboan,  P.  Hamii/TON, 
and  JoHiJ  T.  Taylor,  for  the  appellants;  and  by  R.  H. 
Smith,  A.  R.  Makning,  and  Akderson  fe  Boyles,  for  the 
appellees.  The  limits  of  a  report  admit  only  of  the  pub- 
lication of  a  condensed  statem-ent  of  the  points  and  au- 
thorities presented  on  each  side. 

Points  and  authorities  for  the  appellants. 

1,  The  city-authoii'ities  of  Mobile  had  no  general  powe^, 
Ks  a  municipal  corporation,  to  make  the  contract  and  levy 
the  tax  here  congiplaiued  of. — City  Council  of  Montgom- 
erj'  v.  M.  &  W.  Plank-road  Co.,  31  Ala.  70.    If  said  ooa- 

'  tract  and  tax  can  be  sustained  at  all,  it  must  be  ui\der  the 
authority  conferred  on  said  municipal  authorities  by  the 
acts  of  1868  and  1859. 

2.  The  contract  is  not  warranted  by  said  acts  of  1858 
and  1859.  The  answers  admit,  that  the  vote  taken  under 
the  act  of  185$,  not  being  confined  to  the  persons  Subject 
to  be  taxed,  did  not  conform  to  the  requirements  of  said 
act ;  and  that  no  contract  with   the  railroad  company 
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was  made  under  that  act  i  and  they.  iTest  tha  validity   of 
said  contract  on  the  act  of  1859.     The  act  of  1858  con- 
ferred (op  was  intended  to  confer)  the  power  to  ai4  the 
railroad  company^  eitjier  by  taxation,  or  by  the  issu^  of 
bonds,  as  might  be  determined  by  a  vote  of  the  citizens ; 
while  fhe  act  of  1859  repeals  the  power  to  aid  by  taxation, 
and,  like  the  former  aqt,  limits  the  aid  to  be  ctteuded  by 
bond.8  to  one  million  dollars.     In  both  of  these  particu- 
lars, the  contract  violates  provisions  of  the  act  of  18.59. 
Although  the  nominal  amount  of  the  bonds  is  only  one 
million,  yet  the  inter  est  to  be  paid  on  the  coupons  swells 
the  aggregate  of  the  city  obligations  to  two  millions  thnje 
hundred  and  seventy-five  thoQsajid  dollars.     As  obliga- 
tions to  enforce  the  pajrment  of  money,   coupons  are  , 
equally  as  bipding  as  bonds,  and  m£\y '.be  reduced  to  judg- 
mOAt  in  the  same  manner.    Express  power  to  rais^  one 
million   dollars '  of  bonds,   certainly  cannot  include  an 
iraplied-power  to  issue  more  than  that  amount  of  other 
obligations  in  addition  thereto ;  and  such  implied  power 
is  not  to  be  assumed  from  inference   and   construction. 
7  Amer.  LawRe'gl3terx725;  8f6.  271.     The  same  objec- 
tion applies  to- the  provision  of  the  contract  binding  the 
city  to. the  payi^ent  of  exchange  on  coupons  and  bonds; 
and  in  a  greater  degree,  because  the  statute,  gave  no  au- 
thprity  to  provide  for  payment  in  New  York,   or  else- 
where than  in  Mobile,    Although  taxation  was  repudia- 
ted by  the  vote  of  the  xjitizens^  and  the  power  to  tax  was 
repealed  by  the  act  of  1859 ;  yet  this  contract.imposes  on 
the  tax-payers  an  onerous  amount  of  taxation,  for  a  pe- 
riod five  times  as  ^reat  as  that  authorized  by  the  former 
act  of  1858.     To  say  that  taxation  is  necessary   to  give 
value  and  character  to  the  bonds,  and  that  the  city  has 
no  means  of  payment  other  than  by  taxation,  is  no  answer 
to  this  objection,  but  simply  shows  the  error  in  th^  con- 
struction of  the  acts  adopted  by  the  city  authorities.  The 
•  true  construction  of  said  act,  whether  considered  by  itself 
alone,  or  in  connoctibn  wi):h  the  act  of  1858,  is  simply 
this— -the  city  authorities  were  authorized  to  loan  the  credit 
of  the  city  to  the  railroad  company  to  the  extent  of  a 
Tziillion  dollars.     To  aid^  is  to  assist,  to  stand  by  and  sup- 
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port;  not  to  give,  to  become  parcel  of,  or  incorporated 
with.  The  term  aidy  as  applied  to  railroads,  has  a  settled 
legislative  meaninglu  this  State, rand  is  Synonymous  with 
loan.— See  Session  Acts  1851-2,  p.  209;  ib.  1853-4,  p.  36; 
and  other  similar  acts. 

3.  If  said' contract  and  tax  be  in  perfect  accordance 
with  the  provisions  of  the  act  of  1859,  they  are  neverthe- 
less illegal,  beoause  they  arO  violative  of  several  provisions 
of  the  iict  of  1843.— Session  Acts  1842-3,  p.  113.  The 
9th  section  of , said  act  of  1843  declares,  that  the  corpo- 
rate authorities  of  Mobile  shall  not  thereafter  "  be  per- 
mitted to  purchase  real  estate,  or  borrow  money,  or  cre- 
ate any  new  debt,  for  purposes  of  pi'ofit  or  improvement, 
without  a  conourrence  of  the  mayor  and  boards  of  alder- 
mefi  and  common  council,  at  their  regular  meetings, 
upon  a  fall  attendance  of  all  the  members  of  both  boards, 
at  a  time  when  there  shall  be  no  vacancy  in  either,  and 
none  dissenting  to  the  act;'*  and  further,  "  thart  any 
cohtract,  made  in  violation  of  this  act,  shall  be  wholly 
«uH and  void."'  The  answers. in  this  case  adiuit  that,  at 
the  time  said  contract  was  adopted  by  the  municipal  au- 
thorities, there  was  a  vacancy  in  one  board,  an  absent 
member  in  the  other,  and  one  dissenting  vote  in  <3ach; 
and  further,  to  escape  the  charge  of  xinconstitutionality, 
alleged  against  the  act  of  1859,  admit  and  insist  that  the 
debt  thereby  imposed  on  the  city  was createdfor  the  profit 
and  improvement  of  the  city.  The  pontract,  then,  is 
plainly  violative  of  the  9th  section  of  said  act  of  1843, 
which  uses  the  most  general  language  that  could  be  em- 
ployed ;  forbidding  the  creation  of  a  new.  debt-*— th^t  is, 
of  all  new  debts,  without  qualification,  limitation,  -or 
restriction-^for  purposes  of  px'ofit  or  improvement. 

4.  This  section  of  the  act  of  1843  is  unrepealed  by  any 
statute  since  passed.  The  49th  section  of  the  act  of  15th 
Janmry,  1844,  "  To  consolidate  the  several  acts  of  incor- 
poration of  the  city  of  Mobile,  and  to  alter  and  amend 
the  same,*'  expressly  leaves  it  unrepealed. — Bession  Acts 
1843  4,  p.  191.  The  act  of  1858  contains  no  repealing  clause. 
The  3d  section  of  the  act  of  1859  repeals  **all  laws,  and 
j>arts  of  laws,  inconsistent  -and  coritrary  to  this  act;" 
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which  effects  nothftig,  because  a  subsequent  act,  without 
such  express  repealing  clause,  repeals  all  preceding  stat- 
utes so  inconsistent  that  they  cannot  stand  together. 
Rawls  y.  Kennedy,  23  Ala:  249^  If,  then,*  the  act  of  1843 
be  repealed  by  that  of  1859,  it  must  be  by  implication ;  a 
mode  of  repeali  never  favored  by  the  courts,  and  only 
allowed  when  the  repugnancy  between  the  two  statutes  is 
absolute:anc(  incontrovertible. — 23  Ala. '249  ;  29  Ala.  451 ; 
38  Ala.- 693;  2^  Pick  297;  3Gill,  13&;^2  Crauch,  358; 
6  Barbour,  60.  But  there  is  no  inconsistency  or  repug- 
nancy between  the  acts  of  1843  and  1859  in  this  particu- 
lar: on  the  contrary,  the  9th  section  of  the  former  might 
have  been  incorporated  as  a  distinct  provMou  in  the 
latter.  The  act  of  1859  gives  a  power,  but  says  nothing 
as  to  the  mariner  of  its  exercise;  while  the^  act  of  1843 
simply  prescribes  the  modd  in  which  that  power'  shall  be 
exercised.  Moreover,  the  rule  of  coiistruc^u  appli'es, 
that  special  provisions  are  not  repealed  by  general  pro- 
visions' on  the  same  «ubject.-^29  Ala.  573,  588;  2  Penu. 
37,  43;  23Eng.  L.  fe  Eq,  389,  392. 

5.  *The  pleadings  in  this  ca$e,  in  conneetion,  with  the 
hist6ry  of  the  said  act  of  1843,  show  a  special  reason 
why  said  act  should  not  be  held  repealed  by  implica-tion  ; 
in  fact,-  that  it  partakes  of  the  character  and  obligation  of 
a  centract.  At  the  time  of  its  passage,  the  city  of  .ifo- 
bile  was  insolvent;  without  money,  property,  or  credit, 
and  ijs  effects  had  ,beon  assigned  for  the  benefit  of  its 
creditors.  Appealing  to  the  liberality  of  it  creditors,  a 
plan  of  settlement  was  proposed  and  adopted,  which  re- 
ceived the  sanction  of  the  legislature  in  the  act  of  1843. 
The  15th  section  of  the  act  required  the  creditors  to  -file 
with  the  mayor  their  written  absent  to  the  provisions  of 
the  act^  before  the  city  should  become  bOund  to  carry  out 
the  duties  imposed  on  it.  The'  creditors  did  so— gave  up 
their  former  evidences  of  debt,  and  received  new  bonds 
to  the  amount  of  seven  buudred. thousand  dcllarsj,  which 
refer  to  said  ftcts  as  part  and  parcel  thereof:  and  of  these 
bonds,  which  were  received  by  the  (Creditors  on  the  Ikith 
of  the  security  afibrded  by  the  act,  more  than  five  hundred 
thousand  dollars  a.re  now  outstanding,  and  mature  in  1863 
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G.  The  acts  of  1858  and  1859  are  unconstitutional,  being- 
violative  of  the  Ist  and  ISth.  sections  of  the  bill  of  rights; 
the  former  declaring,  that  "  no  set  of  men  are  entitled  to 
exclusive,  separate  public  emoluments  or  privileges,  but 
in  consideration  of  public  services;'*  and  the  latter,  that 
privijte  '*  property  shall  not  betaken  or  applied  ^o  public 
use,  unless  just  compensatipn  be  made   therefor."     The 
object  of  the  latter  section  was,  to  restrain  the  legislature 
in  tnkmg private  property  for  publk  use;  of  the  former,  to 
restrain  them   irom   taking  public  mouey^  emoluments, 
etc.,  for  pr^Vafe  use,  or  bestowing  pi(6/i?  rights   on  private 
persons.     Tlie  contract  in  this  case,  if  it  be  justified  by 
the  acts  of  1858  and  1859,  raises  public  emoluments,  and 
gives  thcni  to  the  stockholders  of  the  railroad  company: 
it  collects  Junds  from  the  public,  and  invests  themin  the 
railroad,  which  belongs  to  the  stockholders;    and  the 
public  has  no  participation  in  the  privileges  conferred  on 
the  stoclvholders:     To  say  that  the  road  is  a  great  public 
benefit,  is  no   answer  to  this  objection.     Thai  was  the 
ground   on  which  its  charter  was  granted,  and  on  which 
alone  it  can  be  sustained.     That  the  company  is  now  un- 
able to  perform  the  public  benefit  fpr  whieli  it  was  crea- 
ted, simply  shows  a  forfeiture  of  its  charter,  instead  of 
aflbrding  a  reason  for  conferring  on  it   additional   privi- 
leges.    If  the  road  be  finished  by  the  aid  of  these  funds, 
and  prove   to   bo   of  public  benefit  and  advantage,  that 
benefit  will  have  been  secured  by  the  money  of  the  tax- 
payer, equally  with   that   of  the  stockholder,  while  the 
latter  reaps  all  the  advantages. 

The  protection  of  property  is  one  of  the  first  objects 
for  which  governments  are  instituted,,  and  second  only  to 
the  protection  of  life  and  liberty ;  and  it  is  secured  by  an 
express  provision  of  the  fundamental  law,  to  which  alone 
the  courts  must  look  in  determining  the  validity  of  laws. 
The  money  of  the  appellants  in  this  case  has  been  taken 
from  them,  against  their  consent,  and  without  compen- 
sation, and  has  been  bestowed  upon  a  private  corporation. 
If  just  compensation   had   bce^   made  to  them,  tlie  act 
would  have  been  unauthorized,  because  the  nso  to  which 
the  money  is  applied  is  not  public.    A  railroad"  has    all 
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the  constitueate  of  priyate  property,  and  the  coDipai>y  to 
which"  it  belpngs  ia  9>  private  eorporafion,— Ala.  &  Tenn. 
Riv<?rs.  Railroad  Co.  v.  Kidd,  29  Ala.  221 ;  Augell  k  Ames 
on  Corporations^  2a-4,. and  cases  cited.  If  the  railroad, 
pould  be  held  ii,  public  use,  within  the.  meaning  of  the  bill 
of  rights^  the  act  would  still  be  tincotistitutloDa},  because 
just  ct>mpensation  was  not  made  for  the  property-  so  takeja. 
The  uraount  ot  tax  levied  op  each  citi2;€n,  though  pmall, 
does  not  afteot  the  principle.  If  thirty-five  hundredths 
of  one  per  cent,  can  be  lawfoUy  exacted,  there  is  no  limit 
to  .the  po\^'ec  exercised  :  ten,  twenty,  or  fifty  per  cent. 
mi^gh,t  with  equar propriety  be  exacted.'  The  «iggregate 
amount  paid  by  the  citizeiis,  builds  the.  road  in  effect,  for 
the  amount  paid  in  by  the  ^ockholders  is  comparatively 
insignificant ;  and  yet  the  tax-payer  receives .  no  interest 
in  the ,  prop^erty  Or  franchises  of  the  railroad  eonipany, 
and. has  no  voice  in  the  manage/nent  of  its  affairs. 

Tho  validity  of  these  la.vva  cannot  be  maintained  under 
the  taxing  power  of  the  St^te.  The  right  of  taxation, 
inherent  iniCvery  gpverntlfieut,  is  aidmitted  to  be  without 
express  ;quaHfication.  But  it  must  neccs§firily  be  re- 
strained to  the  legitimate  objects  of  taxation;  otherwise, 
there  is  no  security,  to  private  property,  and  no  distinction 
between^bsQlUte  and  liipUed  governments.  A  tax  is  a 
levy  luade  for  the  puj)lic  service,  or  a  sum  collected  by 
public  authority  tQ  enable  the  government  to  discl^arge 
its  duties;  and  carries  with  it  the  idea  of  a  public  due. 
It  h  not  contended,  tWt  the  right,  ^f  taxation  is  confined 
to  the  necessary  expenses  of  the  governmiBnt,  or  to  the 
mere  machinery  by  which  goverijment  is  carried  on;  but 
that  it  docs  not  include  ev.ery  species  of  exaction,  which, 
under  the  nam^  of  a  tax,  m^y  h^  authorized  by  the  legis- 
lature, for  the  purposes  of  internal  improvement,  or  fojr 
the  Uenefit  of  private  corporations,  on  the  tdea  that  cam- 
rnerce  or  public  convenience  will  be  promoted  by  their 
undertakings.  Public  opinion  is  often  in  error  as  to  great 
commercial  undertakings:  witness  the  South  Sea  bubble 
in  ^England,  and  the  experiment  of  Alabama  in  banking. 
If  the  legisUiture-.may  authorise  forced  contributions  un- 
der the  name  of  .a  tax,  for  the. purpose  of  building  a  rail- 
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road  belonging  to  a  private  corporation,  why' may  it  not 
also  tax  the  public  to  "build  a  line  of  boats  betwden  Mo- 
bile- and  Montgomery?  Why  not  tax  Montgomerywith 
the  entire  cost  of  the  chpitol?  or  Ooosa  and  Autaugti  with 
the  entii*6  cost  of  the  penitentiary?  If  these  be"  legiti- 
mate objects  of  taxation/. the  burden  must  be  borne  by 
all  the  people  af  the  State  equally. 

The  case  of  Stein  v.  ^ayor  of  Mobile,  24  Ala.  591,  is 
relied  on  by  the  appellees,  as  precluding  inquiry  into  this 
constitutional  question.  But  that  case  is  distinguishable 
from  this,  in  two. particulars:  there,  the  tax  was  imposed 
with  the  direct  assent  of  nearly  all  the  tax-payers,  and 
the  tax-paybr  was  entitled  to  receive  stocT^  for  the  money 
paid  by  him ;  here,  the  tax-payer. receives  no  compen^tl- 
tion  for  his  money,  and  it  is  taken  from  him  without  his 
con:^eut.  Although  a.  vote  of  the  citizens  was  taken 
under  the  act  of  1858,  it  was- not  a  vote  of  the  tax-payers, 
as  required  by  that  act ;  nor  Was  any  vote  of  the  tax- 
payers ever  taken.  The  fact  that  Stein  vot6d  against  the 
tax,  does  not  destroy'tho  force  of  the  distinction ;  since 
the  rule  in  regard  to  all  partnerships  and  corporate  bodies 
allows  the  majority  to  bind  the.  minority  by  contracts. 
Grant  On  Corporations,  68-9.  Stein's  caae  ma^y  be  maiii- 
tained  on  the  ground  of  cbntrac*,  aiud  on.lhiit  alone';  but 
the  doctrines  there  laid  down,  as  to  the  righC  of  taxation, 
are,  in  the  view  of  the  appellants,  inconsistent  with  the 
fundamental  principles  of  the'coastibution.'.-  They  there- 
fore ask  a  recousidei*ation  Of  that  case,  and  of  the  au-thori«- 
ties  on  which  it  is  founded,.agaiirst  which  there  has  been 
a  growing  dissent;  believing  that  the  weight  of  argument, 
if  not  of  authority,is,again8t  its  correctness*. — ^Sedgwick  on 
Constitutional  Law,  4G4;  13  R  Monroe^  40-145;  2  Am. 
Law  Register,  27,  65 ;  6  iL  289 ;  24  Barbour,  232. 

7.  The  contract  should  be  s?t  aside  on  grounds  of  pub- 
lic policy.  It  is  alleged  in  the  bill,  and  admitted  in  the 
Answers,  that  a  majority  of  the  aldermen  and  aomrnon- 
councilmeu  were  stockholders  of  the  railroad  company 
at  the  time  the  contract  was  approved  by  the  city  authori- 
ties ;  and  it  is  evident  from  a  consideration  of  the  terms 
of  the  contract,  that  it  is  highly  onerous  to  the  city,  and 
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greatlj  adv'antageoils  to  the  ratlroad  company — that  is, 
to  the  individual  stockholdecs.  No  actual  fraud,  or^-bad 
faith,  is  imputed,  to  these  .public  agents.  The  principle 
ipvokedby  the  appellants,  who  deem  the  contract  injuri- 
pps  to  thetra,  does  not  rest  on  fraud  or  bad  faith,  but  on 
grounds  of -sound  public  policy ;  tlje  principle  that  forbids 
a  niau  to  be  a  J^dge  iii  his  own  cause,  and  prohibits  a 
truMee  from  acting  for  his  private  benefit  in  the.  matters 
pei?tai*iing.  to  his  fiduciary  relation. — 23  Ala..  85;  27  2*6. 
480;  a6  Eiig.  L.  &  Eq.  63;  4  llow.  (U.  S;)  554;  Law 
Register,  Aprit,  1860,  p.  333;  Story  ^n  Agency,  §210.  , 

8.  This  objection  to  the  validity  of  the  coiatraof  is  sus- 
tftine.d  by  express  legi3lative  enactment^  ^  The  10th  sectiou 
of  the  act  of  1§40,  (Session  Acts  1839-40,,  p.  54,)  requires 
each  individiaal  member  of  the  municipal  boards  to  take 
an  .oath,,  tothe  effect  that  he^will  not,  directly  or  indirectly, 
be  engaged  in  atiy  contract  with  the  city  corporation,  or 
9ell  t!0, ,  or  bgy  from*  it,  anv  article,  interest,  or  matter 
whatsoever;  and  declares  every  contract,  otjier  than  for 
efficient  seryic'es,  -in  which  any  officer  of  the  corporation 
&ball  be  interested,  wholly  void.  -The  16th  section  of  the 
act  ot*  1843  declares,  *'that  it  s-h^Il  not  be. lawful  for  any 
member  of  either  board  to  make  any  contract  with  the 
corporation  to  do  any  work,  or  perform  any.  service  for 
the  ^arne ;  nor  shall  any  appropriation  be  valid  that  shall 
be  made,  for  this!"— Session  Acts  1842-3,  p.  119.  The 
same  offirial  oath  is  'prescribed  by  the  7th  section  of  the 
act  of  1844,— Session  Acts  1843-4,  p.  178.  Under  these 
statutory  provisions,  the  ebntract  is  clearly  void.-r-Bell  v. 
Quin,  2.Sandf.  146.  Thd  10th  section  of  the  act  of  1840 
is  not  repeated  by  either  of  the  subsequent,  acts ;  theiie 
being  no  express  repealing* clause,  i\pr  any  repugnancy 
between  the  two  sta,tutes. — ^Authorities  cited  in  4th  para- 
gMph,  ,»upra.  Nor  are  any  of  these  statiites  repealed  by 
the  acts  of  1858- and  1859.  The,  authority  conferred  by 
these  acts  can  be  exercised  withput  the  repeal  of  the 
former  laws.  The  existence  of  the  corporation  does  not 
depend  on  the  fact  that  its  present  members  compose  it; 
^nd'  the  power  conferred  is  vested  in  the  corporation, 
though  it  cannot  be  exercised  by  its  present  members. 
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Points  and  authorities  for  the  appellees.  • 

1.  The  contract  and  tax  are  autbotized  hy  the  act  of 
1859.  Although  the  vote  taken'  nader  the  act  of  1858 
was  extended  to  all  qualified  electors  for  municipal  offi- 
cers, yet,  in  effect,  it  was  limited  to  t^k-payers,  \^ho  ahme 
al'e  authorized  to  vote  for  mayor  and  aldermen*— Munic- 
ipal Code,  p.  6,  «§  6.  If  the- vote  had  riot-  been  in  strict 
conformity  with  the  re'cjuirements  of  the  act  of  1858,  the 
irregularity  would  not  have  affected  the  validity  of  the 
contract;  for  the  act  of  1859,  "in  enlargement  of  the 
former  act,  by  express  provision,  makes  that  vote  "suffix 
cient-authorityto  the  mayor  and  aldermeil  to  en-ter  into 
such  contract  with  the  railroad  company  as  they  might 
think  proper.  The  act  evidently  contemplates,  tjiat  the 
amo\int  of  present  aid  extended  to  the  i^ailroad  company 
shall  be  one  million  of  dollars;  md  this  amo.mit  of  pres- 
ent aid  could  be  rendered,  with  greatest  ease  to  the  tax- 
payers, only  by  the  issue  of  bonds  payable  at-a  future 
day,  with  int<}rest  from  date.  The  payment  of  these 
bonds',  with  interest,  was  necessEvrily  secured  by  taxation, 
because  the  city  had  no  other  means  'of  payment,;  a<id 
the  power  to  issu  :  the  bondsi  or  to  create  a  debt  against 
the  city,  includes  by  necessary  implication  the  power  to 
levy  a  tax  to  pay  the  debt. — 1  Sneed,  687 ;  9  B.  Monroe, 
154;  18  ib.  22;  9  Harris,  (Penn.St.)  181;-9  IIumpTi.  552; 
Amer.  Law  Register,  August,  1858,  p.  614;  8.i6: 298^00; 
7  lb.  732.  •  '        • 

2.  Ifo  constitutional  provision  is  violated  by  the  acts  of 
1858  and  1859,  or  by  the  contract  made  under  them. 
The  decision  of  this  court  in  Stein's  case,  (24.  Ala.  590,) 
which  is  stistained  by  the  great  weight  of  adjudicated 
cases  elsewhere,  conclusively  establishes  these  principles: 
that' the  taxing  power  of  the  State  is  not  confined  to  the 
ordinary  expenses  of  the  government,  or  the  mere  ma- 
chineiy  by  which  it  is  carried  on;  that  this  power  may 
be  constitutionally  employed  by  the  legislature,  in  the 
erection  of  worTcs  oif  internal  i mproverii en t,  limited  only 
in  its  exercise  by  the  legislative' discretion;  that  railroads 
are  works  of  internal  impi^overaent  which  may  be  thus 


Digitized  by 


Google 


.      JUK&  TERM,  1860. 436 

Gibbons  v.  Mobile  &  Great  Northern  Railroad  Oo. 

1  ■  i '  ' ;■ 

aidftd  or. built,  although  owrred  by  p  ivate  corporations; 
and  that  thU  taxing,  power,  for  the  benefit  of  a  particular 
railroad,  naay  fee  delegated  by  the  legislattye  to  a  munic- 

.  ipal  corporation,  and'  its  ^xjsreise  be  made  dependent  on 
a  vote  of  the  citlzens.-^Talljot  v.  Dent,  9  B.  Monroe,  526; 
Glark  V.  Rochester,  24  Barbour,  484;  1  Sneed,  63T;^harp. 
less  V.  Mayor  of  Philadelphia',  9  Harris,  175;  Slack  v.  M. 
&  L.  Railroad  Co,,  18  B.  Monroe,  1 ;  4  Smith's  (K.  Y.) 
R.  38;  4  (iomstock,  419;  9  Humph.  269,  552 ;  2  Dev.  &  Bat, 

'461;  Qrai^t  v.  Courter,  24  Barbojur,  240..  ; 

3.  The  validity'  of  the.  contract;  Js  not  vafiected  by  the 
fact,  that  it  was  not^  adopted  by  the  unanimous  vote,  of 
all  the  members  of  both  boaAs<^  at  a  full  aiid  regular 
meeting,  as  required  by  j;be  9th  section  of  the  act  ot  1848. 
The  act  of  1843  was  a  limitaftion  on  powers  already  pos- 
sessed by  the  porpor^tjon — on  acts  purely  municipal,  and 
within,  the  powers  granted  by  the  city  charter.  The  acts 
of  1868  and  1869  breate  peyv  powers  not  before  possessed 
by  the  city,  and  for  purposes  not  within  the  ordinary  ob- 
jects of  city  govern pfients;; .  and  they  give  these  powers 
without  qualification.  Tlie  former  is  a  restraining  act, 
limiting  powers  already  ppssessed  by  the  city ;  the  latter, 
aft  enlarging  and  enabling  statute,  conferring  new  pow- 
ers for  a  specific  purpose.  The  two  acts  contemplate 
neither  the  sanje  subject-matter  nor  rtie  same  objects,  and 
are  not  to  be  construed  in  pari  materia.  The  repeal  of 
the  act  of  1843,  bythe  Act  of  1859,  does  not  impair  or 
affect  any  vested  rights.  Neitlier  the  9th  nor  the  13th 
section  confers  any  rights'  on  creditors  of  the  city.  The 
act  coiitains  no  covenant  on  the  part  of  the  city  to  relin- 
quish the  taxing  power^  for  the  benefit  of  its  then  exist- 

.  ing  creditors;  nor  could  the  city  thus  strip  itself  of  any 
portion  of  its  legislative  power,  or  limit  the  discretion  of 
the  legislature.— 5  Cowen,  542;  2  Term  R..  171;  Sedgwick 
on  Constitutional  Law,  634,.  and  note.  If  the  creditors 
have  a  ,vested  interest  under  tlie  act  of  18*43,  as  under  an 
irrepealable  law,  the  complainauts  are  not  in  a  condition 
to  take  advantage  of  it,  not  being  creditors.  If  they 
were  creditors;  the  legislature  might  nevertheless  take 
away  the  remedy  provided  by  the  act  of  1843,  without 
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impairing  the  obligation 'of  the  contract. -t-4  Wheaton,200; 
1  How.  (U.  S.)  315.  .  Moreover,  thiC  act  of.  1859,  although 
it  may  increas.e  the  taies  of  the  comphiinants,  does  not 
diminish  the  value  of  the  creditors' security,  nor  impair 
the  obligation  of  their  contract. 

4.  The  fact  tbat  several  of  the  aldprraen  and  coniraon- 
councilrnen  were,  at  the  time  the  contract  was  made, 
stockholders  ia  the  railroad  company,  does  not  iav»alidate 
the  contract.  The  cases  cited  by.  the  appellants,  respect- 
ing judges  sitting  in  causes  in  whtpli  they  are  interested,  • 
and  trustees  deaKug  with  cesiidsque  trusty  have  no  appli7 
cation  t0  the  case.  In  making  the  contract,  the  city 
authorities  acted  as  agexit^of  the  State,  and  were  clothed 
by  statute  with  the  power  they  exercised;  and  their  acts 
can  only  be  impeached,for  fraud. — Walker  v.  BeVereux, 
4  Paige,.  ^9;.  Haight  v.  Day,  lJol\ns.  Oh.  18,  In  regard 
to  judges,  it  has  been  settled  from  the  time  of  .the  year- 
books to  the  present  day,  that  when  the  law  imposes  on 
a  jvidge  the  duty  of  trying  a.  case,  and  no'  one  else  can 'do 
it  in  .Jiris  stead,  his  interest  does  not .  disqualify  him, 
Dim(3s  V.  Qrand  Junction  Canal  Co.,  16  Eng.  L.  &  Eq.  72; 
Ranger  v.  Great  Western  Railway  Co.,  27  ib.  35;  1  Dev. 
&  Bat.  307;  2  Earb.  Ch.  39;  6  Mass.  9^;  13  Mass.  340; 
22  Conn.  190.  .  So,  in  .case  of  necessity,  an  interested 
person  may  t^tify  as  a  witness. — XJoited  States  v.  Murphy, 
16  Peters,  210;  1  Greenl.  Ey.  (ed.  1858,)  §  348 ;  12  Ala.  692 ; 
4  Paige,  251;  1  Johns.  Ch.  18...  If,  tlien,  the  city  Authori- 
ties acted  as  judges  in  making  the  contract,  they  are  with- 
in the  exception  to  the  general  rulb ;  if  as  legislatojrs,  the 
principle  has  no  application :  as  well  might  it  be  con- 
tended, that  an  act  of  the  legislature/  granting  a  Ipaii  to 
a  railroad  company,  was  rendered  void  by  the  fact  that 
one  of  its  stockholders  was  a  member  of  the  legislature. 
There  is  no  statute  prohibiting  such  contract,  or  declfir- 
ing  it  void }  and  even  if  it  be  a  violation  of  the  offi<^ial 
oath  of  any  members  of  either  board,  (which  is  denied,) 
that  would  not  render  it  void,  ih  the  absence  of  an  express 
provision  to  that  effect— 14  Eng.  L.  &Eq.  306;  76  ib.  200; 
77i6.  543.  ' 
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^TOinE,  J.^1.  The  constitutionality  of  the  legisla- 
tion, trnder  wh,ich  the  city  of  Mobile  has  Oblige'd  itself  to 
.aid  the  Great* JTorthetn  railroad,  is  assailed,  as  not  being 
a  legitimate  iexercise  of  the  taxing  power, 'but  a  taking 
of  private  property  without  just  compensation;  even  if 
the  use  ibr  which  itia  taken  be  public* 

This  subject  lias  undergone  much  and  ea.rno8t  discus- 
won  iri  many  of  the  States  composing,  this  UnTon ;  and 
however  grave  the  subject  might  be  regarded,  if  it  were 
an  open  question,  we  feel  bound  to.  consider  it,  in  this 
Stfite^  res  ac^udicata.  In  coming*  td  this  conclusion,  we 
are  not  unmindful  of  the  opinion,  which  must  obtain 
sonie  credence,,  that  we  run  counter  to  some  of  the  argu- 
ra.ents  and  illustrations,  found  in 'the  case  of  Sadl6r  v. 
Langham,  34  Ala,  311..  The  principle  we  are  discussing, 
however,  was  settled  and  re-asserted  in  this- court,  long 
before'the  case  of  Sadler V.  Laugham  caniG  up;  and  on 
a  question  involving  such  momentous  results  as  does 
this— one  in  Which  th6  public  welfare  is  so  deeply  con- 
cerned-rWefeel  it  our  duty  to  adhere  to  the  rule,  stare 
decisis^ 

In  the  case  of.^Steiu  v.  The  Mayor  of  Mobile,  (24  Ala. 
691,)  a  question  very  like  the  oixe  we  are  Considering  was 
directly  presented.  This  court  reviewed  .many  adjudged 
cases  of  sister  States,  pronounced  on  the  identical  ques- 
tioninvolved  in  that  case  and  this;  and,  in  a  most  elabo- 
rate opinion,  decided,  "that  the, acts  authorizing  the  city 
Huthorities  of  Mobile  to  levj?  a  tax  on  the  owpers  of  real 
estate  within  the  limits  of  the  city,  to  aid  in  the  con- 
struction of  the  Mobile  and  Ohio  railroad,  wore  constitu- 
tional';" and  that  althougb  the  only  legitimate  object -of 
taxation  ia  the  support  and  maintenance  of  government, 
yet  this  purpose  emVraces'^  wider  range  than  the  niere  • 
machinery  employed  in  its  administration  :'  that  the  power 
authorizes  the  employment  of  the  necessary  applianoesto 
-augment  the  aggregate  wealth  and,  prosperity  of  the  in- 
*  habitants  of  the  city ;  and  that  this  may  be  accomplished 
by  providing  outlets  for  commerce,  opening  channels  of 
intercommunication  with  other  parts  of  the  Sliate,  &c. 
The-  M»y6r  &c.  of  WetUmpkia  v.  Winter,  29  Ala.  ff51; 
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Pierce  on  Railways,  108  to  125,  and  notes ;  Redf.  on  R  il- 
ways,  638,  and  notes;  ^harpless  v.  Mayor,  21Penn.  State 
R.  147 ;  L.  ^  N.  Railroad'  v.  County  Court,  1  Sneed,  637. 

[2.]  As  a  reason  why  we  should  reinstate  the  injunc- 
tion in  this  cause,  it  has  been  pressed  on  our  oonsider- 
ation,  that  the  terms  of  the  act,  approved  February  Sth^ 
1858,  (Pamphlet  Acts,  165,).  \vere  not  complied  with 
by  the  v^ity  authorities  of.  Mobile.  We  deem- it  unneces- 
sary to  institute  an  inquiry  into  this  subject.  Before 
any  aid  was  extended  to  the  railroad,  or  determined 
on  by  the  city,-  under  the  act  of  1858,  the  act  approved 
November  29th,  1859,  was  passed, .which  decla  ed,  "that 
the  vote  of  the  people  of  the  city  of  Mobile,  taken  on 
the. 21st  day  of  March,  1859,  under  an  act  of  the  legis- 
lature of  Alabama,  approved  the  8th  of  E*ebruary,  J858, 
entitled  *An  act  to  authorize  the  corporate  authorities  of 
the  city  of  Mobile  to  aid  in  the  construction  of  a  railroad 
upon  a  vote  of  its  citizens',  shall  be  sufficienjb  authority 
to  the  corporate  auth6rities  of,  said  city  of  Mobile,  aud 
they  are  hereby  authorized  and  empowered  ta  aid  in  the 
construction  of  the  Mobile  and  Great  Northern  rail- 
road'*, &c.  So,  whether  the  act  of  1858' was  complied 
with  or  not,  the 'act  of  1859  conferred  on  the  city  authori- 
ties ample  power  to  aid  said  railroad,  to  th/B  extent,  and 
under  the  terras  prescribed  by  the  last  mentioned  .act. 
Pamph.  Acts  of  1859-60,  p,  294. 

[3.]  The  doctrine  is- well  settled,  that  to  authorize  a 
municipal  corporation  to  take  stock  in,  or  aid  in  the  con- 
struction of  a  railroad  outside  .of  the  limits  ef  'such  cor- 
poration,  there  must  be  an  express  grant  of  power.— See 
Gity  Council  v.  Plankrroad  Co.,  81  Ala.  76  i  Pierce  on 
Railroads,  t08.  The  power  was  expressly  conferred  in 
this  case.  It  is  contended  for  appellants  in  this  case,  that 
in  making  their  Contract,  the  city  authorities  transcended 
the  power  conferred 'on  them  by  the  statute,  in  this,  that 
whereas  the  statute  only  atUtJaorized  them  to  aid  in  the 
construction  of  the  railroad  by  the  issue  of  city,  bonds,  in 
an  amount  not  exceeding  one  million  of  dollars,  yet  they 
•have  in  fact  issued  their  bonds  and  coupons,  and. fur- 
nished them  to  the  railroad,  amo^unting  to  over  two  rail- 


Digitized  by 


Google 


JUNE  TERM,  1860. 489 

Gibbonsi'  v.  Mobile  &  Great  NorUiern  Railroad  Co. 


Hons  of  dollars.  This  argument  is  more  specious  than 
solid.  The  bonds  are  for  tlie  precise  sum  of  one  million 
of -dollars;  no  more,  no  less.  These  bonds  mature  at 
various  times,  extending  from  one  to  twenty-five  yearst. 
Tlie  excess  over  one  niillion  of  dollars  consists  in  obliga-» 
tions,  iir  the  shapeof  coupons,  to  pay  interest  on  the  said 
one*  million  of  dollars,  unt,il  such  time  or  times  as  the 
prihcipal  of  the  bonds  shall  be  paid.  This,  we  think,  is 
'in -strict  conformity  with  the  spirit  of  the  statute,  which 
evidently  contemplated  that  the  bonds  should  be  interest- 
bearing,  abd  therefore  marketable.  Anything  less  would 
DQt  have  fufnish^d  &  million  of  aid  to  the  railroad. 

£4.]  It  is  further  urged  in  favor  of  a  reversal  of  the 
chancellor's  decretal  order,  that  by  the  terms  of  the  con- 
tract between  the  clfy  government  and  th^  railroad,  no 
stock  is  to  be  issued  to  the  assignee  or  appointee  of  the 
city,  for  the  interest  it  may  pay  on  the  bouds.  A  full  an- 
swer to  this  objection  is  furnished  in  the  fact,  that  it  would 
be  no  objection.tb  the  copstitntionality  of  the  contract,  ^ 
if  no  stock  had  been  reserved  for  either  the  principal  or 
interest  to  be  paid  by  the  city.  The  power  to '  aid  the 
.railroad  resting,  as  it  does,  on  the  taxing  functions  of  the 
city,  and  not  on -the  constitutional  provision  in  relation 
to  the  taking  of  private  property  for  public  use,  no  direct 
pecuniary  compensation  to  the  tax-payers  is  necfessary  to 
trphold  it.-^ee.Oity  of  Wetumpka  v.  Winter,  and  other 
anthdrities  supra;  Pierice  oh 'Railways,  115. 

[5.]  It  is  ftirther  objected  to  the  validity  of  this  con- 
tract, that  while  the  acts  of  the  legislature,  and  the  vote 
of  tho  people,  authorized  aid  to  the  railroad 'Only  by 
bonds,  and  refused  aid  by  taxation,  yet  the  city  authori- 
ties have  gone  beyond  this,  and  aided  both  by  bonds  and 
'itaxation. 

The  question  submitted  to  the  voters  of  Mobile,  in  this 
connection,  was,  whether  they  would  aid  by  taxation  upon 
aU  property  subject  to  'taxation-,  at  a  rate  not  exceeding  two  per 
centum  j)er  annum,  for  Jive  years  y  or  by  the  issue  of  city  bonds, 
for  an '  amount  not  exceeding  one  million  dollars. — Pamph. 
Acts  1857-^,  165.  The  aid  determined  on  and  rendered 
in  this  case  was  by  bonds,  not  exceeding  one  million  dollars, 
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and  not  by  taxation,  limited  iu  rate  to  two  per  centum 
per  annum,  and  in  dnration  to  five  years.  The  fact  that 
tt  ta3t  was  also  levied  fo  meet  tjie  bonds,  does  npt  chunge 
the  character  of  the  aid  farhished,  nar  violate  the  pro- 
visions of  the  statute  The  res^l  point  was,  whether  aid 
sliould  be  rendered  by  heavy  and  t^pid  assesSEneut9«4>r 
by-the  longer  and  graduiXted  process  of  city  bonds,  dis- 

.tributing'the  burden  thfough  A  aeries  of  yertrs.  S^eh 
bonds,  whenever,'  a4id  by  whittsoever  aiitliority-  issued, 
are  necessarily  an  interest^bcari ng  fiiad.  They  are,  also, 
necessarily,. due  at  some  givpn  time.  The. accruing  in- 
t<?rcst,  at  the  intervals  agreed  on,  and  the  principal,  at 
the  time  of  tlie  maturity  of  the  bonds,  must, be  .paid. 
The  bonds,  boiug  debts  of  the  city,  iii  the  absence -pf  a 
stipulation  or  specification  to  the  eontrary^  import,  ex  vi 
iermiiii,  a  duty  resting  on  the  city  to  meet,  and  liquidate 
both  the  interest  and  principal  as  they  severally  accrue. 
The  city  authorities,  being  empowered  by  the  legislature 
to  aid  the  railroad  by  bonds,  were  thereby,  clothed  with 
the  implied  power  to  provide  ways  and  means,  to  meet 
the  liabilities  thus  .incurred,  and  thus  preserve  the  credit 
of  the  city.  •'-.•. 

In  what, we  have  said  above,  we  hp,ve  cortsid^red  this 
question  without  any  reference  to  legislative  r  rest  faints 
resting  on' the  mayor,  aldermen  tind  comipbn  council  of 
the  city  of  Mobile.  The  13th  section  of  the  act  approved 
11th  February,.1843,  (Pamph.  Acta,  116,)  declares,"  That 
from  and  after  the  first  day  of  November,  A.  D.  one. thou- 
sand eight  hundred  and  forty-three,  and  after  the  issuing 
of  the  obligations  provided  oy  this  act,  it  «haU  Hot  be 
'lawful  for.  the  corporate,  authority  aforesaid  to  issue,,  in 
any  assignable  form  whatsoever,  any  bonds^  promisee  to 
pay,  or  city  orders,  or  any  forni  whatsover  of  proinises  to 
pay, 'transferrable  from  hand  to  hand,  nor*  to  enter  into 

.  any  contract  for  the  payment  of  money,  unless  the  means 
for  th^  payment  of  tbe  money  so  contracted  to  be  paid 
shall  be  specifically  provided  at  the  time  of  making  siich 
contract.*'  The  present  bonds  ai'e  covered  by  said  13th 
section  of  the. act  of  1848;  were  issu^ed  after  the  let  day 
of  November,  1848,  a;nd  after  the  isrsuing  of  the  obliga^ 
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tions  provide.d  hj  that  act;  and  it  was>  therefore,  the 
manifest  duty  of  the  city  authorities,  when  they  issued 
these, bonds,  to  provide  the  means  for  their  payment.  If, 
th^en,  any  doubt  remained  whether  the  acts  of  1868  and 
1859  conferred  the  authority  to  provide  the  means  for  the 
paynvent  of  these  bonds  and  the  coupons,  that  doubt 
must  be  dissipated  by  the  18th  section  of  the  act.  of  1843, 
whi-ch  not  only  confers  the  right,  but  enjoins  its  exercise 
as  an  official  duty  resting  on  the  city  authoritiiis. 

"We  go  beyond  the  merits  oi  this  case,  and  assert  that, 
in  the  exercise  of  a  discretion  vested  in  thfe  city,  authori- 
ties, as  to  the  plan  of  providing  mean;j  -Son  the  payment 
of  the  interest  and  principat  on  the  bonds  issued  for  the 
railroad,  we  are  impressed  with  the  prudence  and  wise 
economy  whiclj  se^m  to  have  presided  Va  their  delibera- 
tions. While  it  ia  obvious  that  th^  burden  has  been  dis- 
trlbnted  over  a  period  of  about  twenty-five  years,  in  such- 
manner  as  that  the  assessment  shall  be  uniform,  and  at 
no  .time  oppressive ;  the  right  Is  preserved  of  applying,  at 
the  end  of  each  year,  the  accruing  surplus  to  the  extin- 
guishment o/ the  principal  of  thj&  bonds;  the  surplus,  for 
this  purpose,  being  each  year  increased,  by  an  amount 
•corresponding  with  the  progressive  diminution  of  the  an- 
nual interest.  In  this  way,  all  the  trouble,  risk  and 
expense  of  an  aecun^ulating  sinking-fund  have  been 
avoided.  , 

[B.]  No  question  in  this  case  bsw  been  pressed  on  our 
consideration  with  more  earnestness,  than  that  which 
arises  under  the  JHh  section  of  the  act  of  1843. — Pamph. 
Acts,  115.  Its  language  is :.  "  That  the  corporate  authori- 
ties of  the  city  of  Mobile,  after  the. passage  of  this  act, 
i^ftU  not  be  pejrmitted  to  purchase  real  estate,  or  borrow 
money,  or  create  ai^y  new  debt,  for  purposes  ctf  profit  or 
iraprovement,  without  a  concurrence  of  the  mayor  and 
boards  of  aldermen  and  common  council,  at  their  regular 
meetings,  upon  a  full  attendance  of  all  the  members  of 
both  boards,  ^  9,  time  when  there  shall  be  no  vacam;y  in 
either,  and  none  dissenting  to  the  act ;  which  &cts  shal.l 
all  appear  on  the  n^inutes  of  the  corporation ;  and  any 
contract,  made  in  violation  of  this  act,  shall  be  wholly 
'29  •  "^ 
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null  and  void,  incapable  of  being  ratified  or  confirmed, 
except  in  the  manner  hereinbefore  specified," 

For  the  appellants  it  is  contended,  that  the  bonda 
brought  to  view  in  the  present  record  are  the  creation  of 
a  new  debt/ for  putposes  of  profit  and  irriprovement ;  and, 
inasmuch  as- the  present  contract  was  entered  into  witkoni 
a  full,  aitciidayice  of  both  boards  at  a  time  when  ih^e  was  no 
vacancy  in  either^  and  none  dissenting  to  (he  acty  the  argument 
is  that  the  present  contract  must  fall  to  the  ground.  The 
appellees  contend,  that  if  section  9  of  the  act  of  1843  be 
not  repealed,  then  the  provisions  of  that  section  mugt  be 
confined  to  acts  of  horrowing  money,  and  the  creation  of 
netv  debt3,  within  the  powers  of  the  city  gorvernment  aa 
they  then  existed ;  ^nd  that  that  stjction  does  not  reach 
or  control  the  exercise  of  powers  conferred  on  the  corpo- 
ration by  subsequent  legislation/  They  contend  further, 
that  the  acts  of  1868  and  1859  confer  authority  to  create 
a  debt  for  a  specified  purpose ;  and  that  this  creation  of  a 
new  powerj  without  specifying  the  mode  of  its  exercise, 
must  be  understood  as  so  far  repealing  th6  9th -section 'of 
the  &ct  of  1843  as  to  allow  the  making  of  the  present 
contract,  in  the  mode  and  manner  poiuteji  *out  for  the 
performance'  of  acts  of  municipal  legislation  and  gov- 
ermnent.  ■  ^ 

The  act  of  15th  January,  1844,  "to.  consolid-ate  the 
several  acts  of  incorporation  of  the  city  of  Mobile,  and  to 
alter 'and  amend  the  same,"  expressly  preserves,  ^nd  ex* 
empts  trom  repeal,  the  act  of  11th  February,  1843. 
I^araph;  Acts  1843-4,  p.  191,  %  48.  The  9th  section  of 
the  act  of  1848  is  not,  then,  directly  or  exprtessly  repealed. 

We  can  not*  assent  to  the-  argi;imeot,  thati  the  acts  of 
1858  and  1869  repeal,  or  in  any  manner  impair,  the  9ih 
section  of  the  act  of  1848.  The  acts  of  1858  and  i85S 
are  silent  as  to  the  mode  and  solemnity  which  shall  at- 
tend theojEcial  actings  and  doings  of  the  city  authorities, 
under  their  provisions.  -There  is  no  incompatibility 
between  the  acts  of  1858  and  1859,  and  the  9th  section 
of  the  act  of  1848.  Both  can  stand  together,  and  each 
can  be  executed  without  trertching  oh  the  other.  So 
clearly  is  this  the.  case,  tliat  if  section  9  of  the  act  of  1848 
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w^e  re-renacted  as  an  additional  section  tp  the  actd.of 
1858  or  185^,  no  one  would  ^suppose  that  an  incongruity 
would  be  thereby  presented.  If,  then,  the  buildihg  of 
•the  railroad,  in  aid  of  which  this  contract  was  entered 
intb,  comes  within  the  category  of  'profit  or  improvemsTdj 
,a8*expi;re88e<Iin  the  9th  section  of  the  act  of  1843,  this 
contract  must  fall  to  the  ground;  for  it  is  not  pretended 
that  both  boards  ;were  full, —  none  absent,  and  none  dis- 
senting. 

•  JTerth^r  can  we  aesrent  to  the  argument,  in  its  unquali- 
fied-terffiS,  that  tte  regulations  prescribed  in.  section  9  of 
the  aot  of  1843  must  be-  confined  to  the  powers  which  the 
city  government  w^  then  authorized  to.  exercise.  Its 
language  is,  "after;  th^  passage  of  this  act."  Its  terras 
embrace  all  the  contracts  for  the  purchase  of  real  estate, 
air boriowings.of  .money,  and  all  contracts  by  which  new 
debts  shall  be  created,  for  pil-poses  of  profit  or  improve- 
mejjt.  if  the  language  of  the  act  of  1848  had  been,  that 
the  city  autt^oritles  should  not  borrow  money,  nor  create 
any  new  debt,  except  for  the  maintenance  of  ihe  city  govern^ 
menty  Ve  should  unhesitatingly  declare  that  its  provisions 
embraced  this  case.  What  then,  we  may  inquire,  was 
.  the  purpose  of  the  present  debt?  Was  it  proj^  or  m- 
jfrovementy  within  the  naeaning  of  the  9th  section  of  the 
act  of  1S48  ?  '  We  answer  this  question  in  the  negative, 
and  think  the  following,  argument  and  illtntration  will 
demonstratethe  correctneais  of  opr  answer.       - 

It  is  the  settled  doctrine. of  this  country,  that  corpprate 
powers  are  of  three* kinds:  express,  incidental,  and  im- 
plied powers.  This  doctritle.is  asserted  in  the  following 
decisions  of  this  Court ;.  City  Council  of  Montgomery  v. 
Montgomeiy  .&  Wetiimpka  Plank-road  Co.,  31  Ala;  8B; 
Hx  parte  Burnett,  80  Ala.  461 )  Intendant,  &c.  v.  Pippin, 
31  i6. 542,  and  authorities-citekJ.  See,  also,  Ang,  &  Ames  on 
Corp.  §§  256^7;  Qriint  on  Corp.  13,  in  margin;  Mayor  &c. 
V.  Winter,  29  Ala.  651.  It  is  also  well  settled,  that  the 
right  to  aid  in  the  construction  of  a  railroad,  plank-roac^, 
&c.,  lying  without  the  limits  of  a  mu^icip^  corporation, 
is 'net  within  the  pale  of  either  implied  or  incidental 
powers  of  stioh  municipar  corporation ;  but  moat  be 
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expressly'  conferred,  or  it  can,  not  .be  exercised^ — See 
Mayor  &c.  y*  Winter,  ^upra ;,  City.  Council  of .  Alont- 
gomery  v^  Plank-roadv  5wpra;  Pierce  on  Railways,  108; 
Redf.  on  Rail  ways,.  538-4,  and  notes.  Now,  let  us  sup^ 
pose  that,  in  the  grant  of  powers  to  the  .city  gpv^rn- 
mqnt  of  Mobile,  the  legislature  hadi  empowered  that 
body  to  borrow  money,  and  to  create  debts,  for  putposes 
of  profit  or  imprjovcMent;  ^^puld  such  gi'ant. of  power,  with-, 
out  more,  have  authorized  the  city  authorities  to  aid  io 
the  construction  of  the  Great  Norther;n  railroad,  by  a  loan 
to  that  company  of  a  million  of  the  city  bonds  ?  We 
apprehend  no  one  woulcl  assert  such  a  proposition.  The 
purposes, of  profit  and  iniprovemeni  would  be  understood  as 
referring  to  those  ordinary  purposes  of  city  policy,  which 
are  implied  in  the  fjsict  that  the  corporation  is  municipal, 
or  which  are  expressed  in  the  general  grants  of  po\vejf  to 
such  corporations,  to  provide  for  the  health,  peace,  good 
order,  and  general  welfare  of  the  inhabitants.  Such  grant 
of  power  would  not  be  understood  as  conferring  authority 
to  aid  in  the  construction  of  a  railrpad  outside  Of  the  city. 
Another  view :  The  9th  section  of  the  act  of  1844  is  » 
regujatiou  of  the  power  to  borrow  money,  fcnd  to  create 
new  debts,  for  purposes  of  profit  and  improvement.  This 
is  a  legislative  recognition  of  an  exisiing  power  in  the  city 
government;  for  the  legislature  would  not  perforffi. the 
senseless  ceremony  of  a*egulating  the  e^cercise  of  a  poiver 
which  had  no  eicietence.  The  city  authorities,  then,  pos- 
sessed the  power,  which  the  legislature  attempted,  in  the 
9th  section  of  the  act  of  1848,  to  regulate:  The  power 
they  were  regulating  was  the  power  \o  borrow  money, 
and  to  create  new  debts,  for  purposes  of  profit  and  im- 
provement. Now,  if  the  regulations  prescribed  in  the 
9th  section  of  the  act  of  184a  be  broad  enough  to  cover 
the  contract  entered  into  between  the  city  and  the  Great 
K'orthern  railroad,  it  is  difficult  to  resist  the  conclusion, 
that  the  city  authorities  would  b^v^.  been  authorized  to 
furnish  aid  to  the  railroad,  without  further  statutory  au- 
thority therefor.  In  other  words,  the  phrase /or  purposes, 
of  proit  or  improvement,  in  an  enabling  clause,  would  cer- 
tainly be  as  comprehensive  as  the  same  Upguage  wojold 
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be  in  thd  restraining  or* regulating  clause.  Yet  all  par- 
ties concede,  that  without  the  acts  of  18*58  and.  1859,  the 
city  au,thorities  would-  not  have  had  the  power  to  aid  the 
railro)»d.  The  question^  then,  comes  down  to  this:  Power 
to  '-^boi^rpwmoriey,  and  to.ereate  new  debts,  for  purposes* 
of  profit  or  improvement",  would  not  have  autharized 
the  city  government  to  aid  in*  the  construction  of  the 
Great  Northern  railuoad  j  the  regulations  prescribed  by 
the  9th'8ectioh  of  the  act  of)  1843. are,  in  express  terrtjs, 
limited  to  acts  of.  borrowing  ihohey,  atid  cl'eatinfi:  new 
debts, ^fqr  purposes^^of  profit  and  improvement;  there- 
fore, the  regulations  provided  by ^  the  said"  9th  section  do 
not  embrace  the  contract  by  which  the  city  authorities 
bound  tbemselveB  to  furnish  a  million  of  bonds  to.  the  Great 
JJorthern  railroad.    .' 

[7^]  The  16th  section  of  the  act  of  1643  does  not  gov- 
ern this.  case.  Its  language  is,  ^'  After  the  possage  of 
this  act,  it  sh All,  not  bo  lawful  for  the  members  of  the 
boards  6t  alder,mert  and  common  council  to  make  Jiny 
contract  with  the  corporate  authorities,  to  do  any  work, 
or  perform  any  service  for  the  same,  nor  shall  any  appro- 
priation be  valid  that  shall  be  'made  for  tbi«.** — Pa^^iph. 
Atets  of  1842-3,  p.  116.  Under  the  present  contract,  no 
member  of  the  board  of  aldermen  or  common  council  is 
lo^xio  any  isork^  or  perform  any  service  for  the  city  council. 

[8.]  The  7th  section  of  the  act  of  1844  (Paraph.  Acts 
of  1843-4^  p.  178)  requires  the  mayor,  ald^rmdn  and  com- 
mo;i-cbuncilni^a  of  the  city  of  Mobile,  severally  to  take 
an  oath,  not  to  be,  jdciring  their  continuance  in  office, 
"directly  or  indirectly  engaged  in  any  contract  with  the 
corporation,  or  sell  to,  or  buy  from  it,  any  Estate,  interest, 
or  tnflrtter  whatsoever.'*  An  argument  adverse  to  the 
yalidity'of  this  contract  is  baa^d  eu  this  section.  We 
Ahexti  it  unnecessary  to  inquire  whether  t^ie  present  oon- 
tractis  covered  by  the  offipial  oath  Of  the  mayor^  alder- 
men tod  *coinmbn-councilm.en.  If  it  be  thus  c<:Jveredp  a 
disregard x)f  this  duty- may  expose  the  officers  to  the  im- 
putation of  official  error,  or  infidelity.  But  there  is  noth- 
injjin  the  section  which  dedares  sueb  act  void,  or  which 
imposes  a  penalty  for  its  violation.    In  such  case,  if  there 
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be  nothing  more  in  the  transaction,  thfe  act  will  be  valid 
in  law.— O'Coanell  v.  Sweeney,  6  Ala.467;  Ivey  v.NickSy 
14  ib.  564;  Staples  v.  Smith,  12  Wend.  S-Tj  Foster,  v.  Ox- 
ford &c.  Railway  Co.,  14  Bng.  Law  &  Eq.  306;  Lefeuvre 
V.  Lankister,  3  ^^^UisA;  Blackb,  630;  In  re  Leefe  and  Wife, 
2  Barb.  Ch.  89.  ,  .      .      •    , 

[9,]  The  only  remaining  question  which  we  propose  to 
discuss^  amoa  outof  the  fact  that  several  members  of  the 
two  boards — the  aldermen  and  common  council  of  the 
city  of  Mobile — were  also,  at  the  time  of  the  contract?, 
stockholders  in  the*  Great  N"orthern  Railroad;  being,  ^a» 
it  is  alleged,  both  bargainors  and  bargainees.  It  is  not 
pretended  that  any  bad  faith  was  practiced  by  the  con- 
tracting parties ;  but  the  argliment  is,  that  this  contract 
should  be  set  aside  on  grounds  of  publi^c  policy.  The 
rule  governing  contracts  between  trustees  and  beneficia- 
rie?  is  invoked. — See  Gilmer  v.  Calloway,  and  Payne  v. 
Turner,  at  the  present  term,  >  The»appellants  also  invoke 
the  rule  which  prohibits  a  party  from  being  a  judge  io 
his  own  cause.— rgee  Wilson  v.  Wilson,  at  the  present 
term ;  and  Dinies  v.  Qrand  Junction  Canal,  16  Law  &Eq. 
63,73. 

In.  the  gr^at  case  of  Rauger  v.  Great  Western  Railway 
Company,  before-  the  British  House  of  Lordd,  (2T  Eng. 
Law  &  Eq.  35,)  Ranger,  the  appellant,  had  become. a  very 
extensive,  railway  contractor  with  the  company.  By  the 
terms  of  the  contract,  many  matters  w^re  made  to  depend 
on  the  decision  of  the  engineer  appointed  by  the  cam- 
pany.  Mr.  Brunei  was  the  engineer.  The  bilj  was  fi|ed 
by  Mr.  Ranger,  alleging  an  improper  discharge  by  Mr. 
Brunei  of  his  powers  as  a  judge  or  arbiter  in  the  premi- 
ses :  by  which,  the  complainant  alleged,  he  had  lost  many 
thousand  pounds  sterling.  He  further  alleged,  that  Mr. 
Brunei  wae  a  stockholder  in  the  company,  and  was,  there- 
fore, not  indifferent  in  the  prenvises ;  land  that  he  (the 
compkiinant)  had  riot  known  this  fact,  until  recently  bd- 
fore  the  bill  was  exhibited.  One  question  considered 
was;  whether  Mr.  Brunei  was  inconapetent,  by  reason  of 
his  interest,  to  adjudicate  the  matters  which  the  contract 
referred  to  the  decision  of  the  company's  engineer.   Opior^ 
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ions*  wete  delivej«ed.  by  Lord  Chan<wllor  Cran worth,  and 
by  Lord  Brougham,    . 

In  deliveriftg.  his  opinion,  Lord  Oran worth  said:  ''When 
it  is  stipulated  that  certain  questions  shall  be  decided  by 
the  eitgineer  appointed  by.  the  oompatty,  that  is,  in  fact, 
a  stipulation  that  they  shall  be  decided  by  the  company. 
It  is  obvious  that  there  never  was  any  intention  of  leav- 
ing to  third  pe^9ons^  the  decision  -  of  (juestiona  arififing 
during  the  progress  of 'the  works.  The  company  reserved 
the  decision  for  itsielf,  acting,  however,  as  from  the  nature 
of  things  it  must  act,,  by  an  a^ent;  aiHl  that  agent  was, 
for  this  purpose,  the  engineer.  His  decisiooB  were,  in 
fact,  their  (Jeciaioiis.  The  contract  did  not  hold  out,  or 
pretend  to  hold  out,  lo  the  appellant  that  he  was  to  l^ook 
to  the  engineet"  in  any  other  character  than  as  the  imper- 
sonation of  the  cojmpany.  In  fact,  the  .contract  treats  his 
acts  nud  their  act^^  for  many  purposes,  as  equivalent,  or 
rather  identical.  I  am,  therefore,  of.  opinion,  that  the 
principle  on.  W^ich  the  doctrioie  as  to  a  judge  rests, 
•wholly  fails  in  its  application  to  this  case.  Tlie  com- 
pany's engineer  was  nx>t  intended  to  be  an  impartial  judgQ, 
but  the  organ  of  one  of  the  .contracting  parties.  The 
company  stipulated^  that  their  engineer  for  the  time  being, 
whosoever  he  might  be,  sh.ould  be  the  person  to  decide 
disputes,  pending  the  progress  of  the  works  ;'Ond  the 
appellant,  by  assenting  to  that  stipulation,  put  it  oyt 
of  his  power  to.  object,  on  the  grouud  of  what  has  been 
called  the  '  uniudiflfereucy  '  of  the  person  by  whose  decis- 
ipn  he  agreed  to  be  bound,  .  It  is  to  be  observed,  that 
the  person  to  decide  was  liot  a  particular  individual,  in 
whom,  notwithstanding  his  relation  to  the  company,  the 
coiitrfi^ctor  might  have  so  much  confidence  as  to  agree  to 
be  bound  by  his  iiward ;  but  any  one  whom,  from  time  io 
time,  the  company  mig|it  choose  to  select  as  their  engineer. 
The  appellant  alleges,  that  he  did  not  know  the  fact 
that  Mr.  Brunei  was  a  share-holder,  until  more  than  two 
years  after  the  works  had  been  begun.  But  be  must  have 
kjiown  that  the  company  had  it  in  their  ppwer  to  appoint 
anotJier  engineer  in  Mr.  Brunei's  place,  who  might  hold 
shares;  or  that  Mr.  Brunei  himself  mjght  purchase  shares." 
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Lord  Brausfham  said:*  "He  (Mr.  Rang6r)  might  have 
made  an  exGeption  in  his  contract,  that  'Mr.  Brunei,  the 
engineer,  should  riot  hold  shares;  but  that  provision  was 
not  made.  Had  this  proviso  been  made,  this  absurdity 
would  happen,  to  Vrhi<;h  my  noble  and  learned  friend  has 
adverted,  that- although  not  possessed  of  ^hai^s  at  that 
time,  he  might  atny  dayhavij  become  possessed  o£  shares 
— he^might  hav^  purchased  them;  nay,  more,  he  miglit 
have  inherited  them";  they  might  hate'  come  to  him  by 
descent,  and  then  ho  would  have  been  put  in  this  posi- 
tion-i-thathe  must  either  have^*  given  Up  what  had  come 
to  him",  or  have  ceased  to  be  the  engineer  employed  by 
the  company;  for,  if  he  hud  continued  possessed,  either 
by  purchase  or  iuh^ritancej  of  a  single  share,  according 
to  the  tigot  of  the  argument  deduced  from  Dinres  v.  6r. 
June.  Oanal  Company,  he  must  have  oeased  to  act  under 
these  covenants,  and  the  whole  bperatrdns  of  the  eomprany 
must  at  once  have  been  convulsed."  * 

In  th^  case  vf  HaJght  and  others  v.  Day,  (1  Johns. 
Ch.  18,).  a  charter  had  been  granted  for  a  bank,  which 
appointed  certain  commissioners  to  receive  Bubscriptions 
for  stack;  and  empowered  them,  in  ca^e  an  excess  of 
stock  should  be  subscribed,  to  apportion  the  excess  among 
,the  several  subscribers,  as  they  (the  comrai&sionors)  should 
judge  discreet  and  proper.  A  large  excess  Was  subscribed, 
and  the  commissioners  proceeded  to  exercise  their  power 
of  apportionment  A  bill  was  filed  to  vacate  the  alleged 
apportionment,  which  charged,  that  the  commissioiiers 
had  arbitrarily  assigned  the  shares  among  themsdves,  thoAt 
'relations,  favorites,  &c.,  and  had  excluded  other  equally 
meritorious  subscribers.  There  was,  also,  a  ch'ai'ge  of  bad 
faith;  but  this  was  denied  by  the  answer.  Chancellor 
Kent  ruled,  that  "the  word  apportion  must  naean,  here, to 
assign  to  each  subscriber,  or  give  him,  such  pdrtion  as 
the  commissioners  deeni  meet.*'  Tb^e  charge  of  corr\ip- 
tion,  and  of  wanton  and  unworthy  exercise  of  discretion, 
being  rebelled  by  the  answer,  he  dissolved  the  itijunction. 

A  similar  decision  was  made  by  Chancellor  Walworth, 
in  a  most  elaborate  opinion,  pronounced  in  the  case  of 
Walker  v.  Devereaux,  4  Paige,  229.    See^  also,  Com.  v. 
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Kyan,'5  Mass.  90;  Cotton  v.  Evans,  1  t>ev.  &  Bat.  284; 
Groton  v.  Hu'rlburt,  2i  Conn.  178;  Conn.  &c.  Railroad 
Co.  Y.  Bailey,-24  Verm.  465;  U.  States  v.  Murphy,  16  Pe- 
ters, 203;.  Crocker  v.  Orane,  21'  Wend.  211;  Heydenfeldt 
V.  Town^s,  27  Ala.  423.      .    '  . 

We  think,  that  the  power  conferred  on  the  corporate 
authorities  of  the  city  of  Mobile,  to  aid  in  the  construc- 
tion of  the.  Mobile  and  Great  Northern  railroad,  under 
su<Jh  contract  with  said  Mobile  and  Great  Northern  Rail- 
road Cotnpariy  as  said  city  authorities  might  agree  upon, 
mast  be  oOnslrtied  as  conferring-  the  authority  to  make 
the  contract  on  whoever  may  be  the  mayor,  -aldermen 
and  xjoramon  council  o/aaid  city,  at  the  time  the  contract 
ii  ehtered  into ;  'and  that,  in  the  absence  of  actual  bad 
faith,'  the  fact  that  certain'  members  of  the  boards  of  al- 
dermen and  comitioQ  council  are  also,  stock-holders  in  the 
rail-road  company,  does  .not,  per  5e,  invalidate  the  contract. 

The  decree  of  the  bhancellor,  dissolving  the  injunction, 
is  affirmed.  . 


'  '        JONES  r^;  FORT. 

[action   to  RECOVEB  DAMAGBS  for  L088  OF  SLAVE  ACCIDENTALLY  KILLED.] 

'      '  '  . 

1.  W/iole  conversation  admissible,  when  part  has  been  proved. — When  a 
part  pf  a  ^nversation  i^as  been  proved  by  one  party,  the  other  has 

*  »  rig-ht  to* call  for^all  that  was  said  at  the  time  relating  to  the  same 
subject-mattep,  . 

2.  Admissibility  of  evidence  rebutting  negligence.— ^JJndev  a  count  in 
trover,  to  recover  damages  for  the  loss  of  a  slave,  who  was  acci- 

■  dentally  killed  while  employed  in  raising  a  gin-house  for  the  de- 
fendant ;  the  plaintiff  having  adduced  evidence,  tending  to  show 
that,  on  account  of  the  weather  and  the  condition  of  the  timbers, 
it  5va»  imprudent  to  attempt  fhe  work  on^that  day,  it  is  compe- 
tent for  thB  defendant .  to  prove,  in  rebuttal,  that  the  work  was 
undertaken  after  consultation  among  the  persons  present  as  to  the 
propriety  and  safety  of  so  doing. 
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8.  Abstract  charge. — A  charge  cannot  be  considered  abstract,  wheiv 
there  is  any  evidence,  however  weak,  tending  to  support  it, 

4.  Charge  ohjectioiiahle  for  obscurity  or  gen€raliiij,-^K  charge  which  is 
not  abstract,  and  which  asserts  a  correct  legal  proposition,  though 
it  may  be  objectionable  for  generality  and  obscurity,  or  calculated 
to  mislead  the  jury,  is  not  an  error  which  will  work  a  reversal:  the 
party  who  supposes  himself  injured  by  it,  should  ask  an  explana- 
tory or  qualifying  charge. 

5.  Charge  invading  province  of  jury. -^K  charge  whicli  assumes  a  fact  as 
proyed,  when  the  evidence  only  tends  to  Establish  it,  is  an  iavasion 
of  the  province  of  the  jury. 

6.  Ji{'/fUs  and  liabilities  of  hirer  of  slave. — "Under  a  general  contract  of 
hiring,  the  hirer  has  no  right  to  employ  the  slave  in  assisting  to. 
raise  a  gin-house  on  his  plantation,  or  to  hire  or  loan  hinr  to 
another  to  be  so  employed,  if  that  service  involves  greater  danger 
than  prudent  masters  are  usually  willing  to  have  their  slaves'exposed 
to;  yet,  if  the  slave  is  hired  for  the  specific  purpose  of  being  emplwed 
as  a  plantation  hand,  and  it  becomes  nec^^ary  to  erect  a  gin-house 
on  th^  plantation  during  the  term,  and  that  service  is  commonly 
performed  by  plantation  hands  whenever  it  is  .needed,  the  hirer 
is  authorized  to  employ  him  in  that  service,  provided  he  exercises 
due  care  and  prudence  to  prevent  accidenl  or  injury  ;  but  be  can- 
not, under  such  special  contract,  hire  or  loan  the  slave  to  another, 
for  tlie  specific  purpose  of  being  employed  in  raising  a  gin-house. 

7.  Admissibility  of  evidence  of  casiom, — In  an  action  by  the  owner, 
agiiinst  the  sub-bailee  of-  the  hirer,  to  recover  damages  for  thie  loss 

.  of  a  slave,  who  was  accidentally  killed  while  assisting  to  raise  a 
gin-house  on  the  defendant's  plantation,   (the  contract  of  hiring 

'  Being  general  in  its  term,)  although  it  may  be  conapetent  for  the 
defendant  to  prove  that  prudent  masters  generally  are  in  the  habit 
of  employing  their  own  slaves  in  that>  service  when  necessary,  he 
cannot  prove  a  local  custom  among  planters  to  send  .their. o\vn  and 
their  hired  slaves  to  assist  their  neighbors  in  raising  gin-houses- 

8.  When  sub-bailee  of  hirer  Vi  liable  in  trover.— ^If  the  hiter  of  a  slave, 
under  a  contract  either  general  or  special,  gratuitously  l^nds  him 
to  another  person,  for  the  specific  purpose  of  being  employed  in 
raieing  a  gin-house,  and  the  slave  is  killed  while  so  employed,  the 
sub-bailee  is  liable  to  the  owner  for  his  value,  in  trover,  no  matter 
what  degree  of  care  h^  exercised  in  having  the  work  performed. 

Appeal  from  th6  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Rachel  M.  Jones,  against 
Eliaa  W.  Fort  and  Gabriel  H.  Fort,  to  recover  damages 
for  the  loss  of,  a  slave,  who  was  hired  by  the  plaintiff  to 
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one  Squire  Lbwry,  for  the  year  1858,  was  loaned  by  said 
L6wry,  during  the  term,  to  the  defendants,  to  be  em- 
ployed in  assisting  to  raise  a  gin-house  on  tlieir  plantation, 
and  was  accidentally  *  killed  while  so  employecj.     The 
orjiginal  complaint  contained  only  a  count  in   trover,  in 
the  fpnn  prescribed  by  the  Code ;  but,  by  leave  of  the 
court,  two  addititional  counts  were  afterwards  inserted 
in  the  complaint,  as  follows :  "  And  plaintiff  claims  of 
defendants  the  further  sum  of  {3,000,  as  damages,  for 
that  the  plaintiff,  being  the  owner  aod  proprietor  of  a 
certain  other,  slave,  named  Orange,  on,  to-wit,  the  1st 
January;  1858,- hired  saii  slave  to  one  Squire  Lowry,  for 
the  year  1858;  and  befo,re  said  term  of  hiring  had  ex- 
pired,  to-wit,  on  the  24th  December,  1858,  the  said  de- 
fendants wrongfully,  and  without  authority  from  any  one 
authorized  to  allow  the  same,  took  said  slave  from  and 
out  of  the  possession  of  said  Lowry,   and  put  him  to 
dangerous  and  hazardous  work,  to-wit,  to  aid  and  assist 
in  raising  and  patting  up  the  timbers  and  frame  of  a.gin* 
house;  apd  while  said  slave  was  so  engaged,   so  wrong- 
fully under  the  control  of  said  defendants,  in  raising  said 
gin-house,  certain  of  the  timbers  fell  on  and  struck  said 
slave,  who,  in  consequence  thereof,  then  and  there  died ; 
and  plaintiff  has  wholly  lost  and  been  deprived  of  her 
reversio^iary  interest  in  said  slave;  to  her  damage,  $3,000. 
And  plaintiff  claims  of  .said  defendants  the  further  sum 
of  $3,300,  as  damages,  for  that  said  plaintiff,  on  the  1st 
January,  1858,  was  the  owiier  and  proprietor  of  a  certain 
other  slave,  named  Orange,  and  hired  said  slave  to  one- 
Squire  Lowry^  for  and  during  said  year  1858 ;  and  during 
said  year,  and  before,  said  term  of  hiring  expired,  said 
slave  was  wrongfully  and  illegally  taken  in  the  possession 
and  employment  of  said  defendants,  without  any  author- 
ity or  permission  from  said  Lowry,  and,  while  so  in  the 
employment  of  paid  defendants,  was  used  and  employed 
in  raising  a  gin-house,  and  was  then  and  there  killed,  by 
certain  of  the  timbers  falling  upon  and  striking  him  ;  to 
plaintiff's  damage  as  above  stated."    The  defendants- 
demurred  to  the  complaint  a^araended,  and  to  each  count 
thereof^  for  a  misjoinder  of  counts,  and  because  it  was. 
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not  averred  that  the  defendants  had  notice  of  the  plain- 
tiff's title  to  the  slave  when  they  took  possession  of  him; 
but  their  demurrer  was  overruled.  The  record  does  not 
show  what  pleas  were  interposed. 

The  material  facts  of  the  case  are  these :  Squire  Lowry, 
who  was  the  son-in-law.  of  the  plaintiff,  hired  from  her 
the  slave  Orange,  with  two  others,  for  the  year  1858,. and 
gave  his  note  for  the  aggregate  amount  of  their  hire^; 
'"  which  note  was  general  in  its  terms,  not  expressing  the 
employment  in  which  said  slaves  were  to  be  engaged,  or 
where  their  services  were  to  be  rendered."  Sjiid  slave 
was  employed  by  Lowry  as  a  field  hand  on  his  plantation, 
which  was  about  sixteen  mrles  from  Marion.  On  the 
morning  of  the  22d  December,  1858,*  Lowry  was  on  his 
plantation,  and  went  from  thence  to  Selma;  leaving  his 
overseer  on  the  place,  but  understanding  that  the  over- 
seer intended  to  leave  on  the  next  morning,  to  be  absent 
until  the  24th.  Lowry's  two  sous,  both  of  whom  were 
over  tw«nty-one  years  of  agfe,  were  also  on  the  plantation 
at  the  time,  having  gone  down  there  for  the  purpose  of 
hunting ;  and  after  the  overseer  had  left,  on  the  morning 
of  the  23d,  they  were  the  only  white  persons  on  the 
place.  On  the  morning  of  the  24th  December,  before 
the  overseer  had  returned,  the  defendants^  who  were 
planting  together  on  a  place  about  a  half-mile  from  Low- 
ry's, sent  a  negro  boy  over  to  his  plantation,  requesting 
the  Ipan  of  four  hands  to  assist  in-  raising  a  gin-house; 
and  one  of  Lowry's  sons  sent  over  four  negroes,  including 
the  boy  Orange,  for  that  purpose.  Lowry  returned  from 
Selma  on  that  .morning,  and  was  on  his  plantation  two 
or  three  hours;  but,  as  he  testified,  he  knew  nothing 
about  said  slaves  having  been  sent  to  the  defendants' 
plantation,  until  about  one  o'clock,  when  he  was  informed 
Qf  the  fact  by  his  son  while  he  was  awaiting  the  arrival  of 
the  cars  at  the  station-house ;  and  a  messenger  from  the 
defendants  came,  a  short  time  after,  to  inform  his  son 
that  the  boy  Orange  had  been  killed  while  assisting  to 
raise  the  gin-house,  one  of  the  timbers  having  accident- 
ally fallen  upon  him. 

Lowry,  who  was  introduced  as  a  witness  by  the  plain- 
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tiff,  testified,  that  iieithei;  his  overseer  nor  his  sons  had 
any.  authority  to  send  the  slaves  to  assist  in  putting  up 
the  defendants'  giurhouse;  '^on  the  contrary,  that  he  had 
expressly  ordered  his  overseer,  prior  to  said'  22d  Decem- 
her,  not  to  send  any  of  the  negroes  under  his  control  to 
aid  in  raising' a  gin-house  or  screw,  unless  said  overseer 
himself  accompanied  them."  His  two  sons,  who  were 
introduced  as  witnesses  by  the  defendants,  testified,  that 
they  had  nothing  to  do  with  the  m^anagement  or  control 
of  their  father's  plantation  or  slaves ;  and  the  one  by 
whom  the  slaves  were  sent  to  the  defendants*  plantation 
stated,  "that  he  did  so  thinking  he  was  doing  a  neigh- 
borly act,"  and  that  be  did  not  know  at  the  time  that 
Orange  did  not  belong  to.  his  father.  Lowry's  overseer, 
introduced  by  the  defendants,  stated  that,  on  two  former 
occasions  daring  the  year  1858,  he  had  sent  slaves  from 
the  plantation  to  assist  neighboring  planters  in  raising 
gin-houses.  *  **0n  cross-e'xami nation  by  plaintift*,  said 
witness  was  asked,  if  the  defendants'  overseer  did  not,  on 
the  22d  December,  apply  to  him  for  help  to  raise  a  gin- 
house  on  the  next  day ;  and  he  answered,  that  he  did,  and 
that  he  (witness)  did  not  send  the  negroes  on  account  of 
the  death  of.  a  negro  on  the  plape,  who  was  to  be  buried 
on. the  next  day.  The  defendants  then  asked  said  witness, 
what  hfe  said  to  defendants'  overseer  about  sending  help 
to  raise  said  gin-hoose;  and  he  answered,  that  he  told  said 
overseer  he  would  send  to  help  him  on  the  next.day  if 
any  ^f  the  negroes  on  the  place  did  not  want  to  go  to  the 
funeral.  To  this  question  and  answer,  each,  the  plaintiff 
objected,  and  reserved  an  exception  to  the  overruling  of 
hej  objections." 

The  plaintiff  introduced  eVldoDce  showing,  "  that  the 
raising  of  gtn-housee  Was  not  the  common,  ordinary  ser- 
vice in  which  slaves  were  accustomed  to  be  engaged,  but 
was  extraordinary,  and  out  of  their  usual  course  of  labor; 
that  it  was  always  a  hazardous  and  dangerous  business, 
and  particularly  so  in  wet  weftther;  that  a  good  deal  of 
rain  had  fallen  a  day  or  two  before  the  24th  December, 
and  it ,  rained  there  that  morning ;  and  that  the  ground 
aud  timbers  were  wet,"    The  defendants  offered  evidence, 
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ou  the  other  hand,  "  tending  to  "fehow  that  it^as  the  set- 
tled custom  in  the  country,  in  the  neighborhood  ef  Squire 
Lowry's.  plantation,  to  employ  slaves  in  the  raising  of 
gin-houses  and  screws,  and  for  oae  neighbor  to  send  bis 
slaves  to  assist  another,  without  charge,  whenever  such 
work  was  to  be  done;  that  such  services  were  thus  ren- 
dered, whether  the  slaves  beloflged  to  the  person  sending 
them,  or  were  only  hired  for  a  time ;  also^  that  the  de- 
fendants' gin-house  was  raised  ia  the  usual  way,  under 
the  superintendence  of  a  competent  and  skillful  work- 
man, and  that  all  proper  care  was  taken  to  prevent  acci- 
dents. In  this  connection,  the  court  allowed  the  defend- 
ants to  prove,  against  the  plaintift's  objection,  "that  on 
the  morning  of  the  24th  December,  before  they  cofu- 
^menced  the  work  of  raising  said  gin-ho.use,  they  held  a 
consultation  with  the  other  persons  present,  to  determine 
whether  it  would  be  safe  to  go  on  with  the  work  on  that 
day,  and  that  they  decided  it  would  be  safe ;  "  and  to  the 
admission  of  this  evidence  the  plaintiff  reserved  an  ex- 
ception. 

"  The  above  being  the  substance  of  all  the  evidence  in 
the  cause,  the  plaintiff  insisted  before  the  court  and  jury, 
among  other  points,  that  the  defendants  had  acquired  tl^e 
possession  and  control  of  the  slave  Orange  without  au- 
thority from  any  one  authorized  to  give  it,  and,  said  slave 
ha.ing  been  killed  while  in  their  employment,  that  de- 
fendants were  liable- to  plaintiff  for  his  value  at  tlie  expi- 
ration of  the  term  of  hiring;  that  said  slave  came  to  his 
death  by  the  negligence  and  recklessness  of  defendants 
while  in  their  possession ;  that  the  raising  of  gin-houses 
was  extraordinary  service,  and  not  the  usual  employment 
of  slaves ;  that  said  slave  being  killed  while  raising  a  gin- 
house  in  the  defendants'  employment,  they  were  liable  to 
plaintiff  for  his  value ;  and  that  plaintiff  was  not  charge- 
able with  notice  of  the  custom  about  sending  slaves  to 
assist  in  raising  gin-houses,  and  was  not  bcrund  thereby, 
inasmuch  as  it  was  shown  that  plaintiff  resided  near  Ma- 
rion, while  said  custom  existed  in  the  neighborhood  of 
Lowry's  plantation,  sixteen  miles  distant  from  Mainon.*' 

The  court  charged  the  jury,  in  writing,  as  follows : 
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'*  I.  If  the  evidenge  shows  that  the  felave  was  in  the 
defeodaDts'  possession  iby  the  authority  of  Lowry,  the 
hir^r,  then  their. possession  was  not  illegal. 

"2.  If  the  defendants''  possession  was  lawful,  then  the 
plaintiff,  is  not  entitled  to  recover,  unless  she  proves  neg- 
ligeu-ce  on  the  part  of  the  defendants. 

''  3,  In  determining  whether  Lowry  authorized  or  con- 
sented to  the  defeadants'  possession,  the  jury  may  look 
to  the  fact,  (if  it  be  proved,)  that  he  knew  said  slave  was 
in  their  possession,  and  made  no  objection  th^eto. 

'-  **4.  If,  the  jury  believe,  itom  all  the  evidence  in  the  case, 
that  John  Lowry  had  authority,  express  or  implied  from 
the  conduct  of  his  father,  to  send  said  slaves  to  defend- 
ants, and  did  so  send  them,  then  the  plaintiff  is  not  enti- 
tled to  recover,  unless  the  defendants  are  shown  to  have 
done  some  act  wjo^gful  in  its  nature,  or  to  have  omitted 
some  duty  m  reference  to  said  slave ;  and  to  show  an  im- 
plied'authority  from  Squire  Lowry  to  John-  Lowry,  the 
jury,  may  look  to  all  the  evidence  in  the  cause,  and  to  the 
cbpvensation  andconduct  of  Squire  Lowry. when  informed 
that  his  son  had  sent  the  slave  to  assist  the  defendants ; 
and  if  such  authority' arise  by  implipation  from  the  con- 
duct of  Squire  Lowry,  it  is'  as  good  as  if  it  were  express. 

"  5.  If  the '  jury  believe  from  the  evidence  Ihat,  in 
January,  1858,  it  was  a  custom  of  the  country,  ip  relation 
to  slavey,  that  one  planter  would  send  his  slaves,  without 
compensation,  to  work'  for  a  neighbor  in  erecting  gin- 
houses,  then  plaintiff  is  charged  with  notice  of  this 
custom^  if  she^  hired  her  slave  to  Squire  Lowry  in  the 
country,  and  to  be  employed  in  the*  country  where  said 
slave  was  to  be  employed  by  said  Lowry.  • 

"6.  If  the  jury  believe  from  the  evidence  that  the  dc- 
fendanta'  possession  of  the  slave  was  acquired  without 
any  wrongful  act  ou  their  part,  or  on  the  part  of  either 
of  them,  and  without  any  assumption  of  ownership  on 
their  part ;  but  that  th^  slave  was  in  their  possession 
without  any  notice  that  the  plaintift  had  a  claim  to  the 
slave,  and  was  put  into  their  possession  by  a  person 
claiming  to  exercise  ownership  over  said  slave,  and  was 
a<5cidentally  killed  wjaije  in  their  possession,  without  any 
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fault  on  the  part  of  the  defendants,  or  either  of  them,*  the 
jury  should  find  for  the  defendants.  •' 

The  plaintifi  excepted  to  each  of  these  charges,  and 
then  requested  the  court  to  instruct  the.  jury-^**  1st,  that 
if  they  believed  the  evidence,  they  must  find  for  the 
plaintiflF;  and,  2d,  that  if  they  belieyedthe  evidence,  they 
must  find  a  verdict  for  the  plaintiff  against  the  defendant 
Elias  Fort."  The  court  refused  each  of  these  charges, 
ahd  tlie  plaintiff  excepted  to  their  r-efusal. 

The  ruliiigs  of  the  court  on  the  evidence,  .the'charges 
given  by  the  court,  and  the  refusal  of  the  charges  asked, 
are  now  assigned  as  error. 

Brooks  &  Garrott,  for  appellant. 
Bykd  &  Morgan,  contra. 

E.  W.  WALKER,  J.— 1.  The  plaintiff  having-brought 
before  the  jury  a  part  of  the  conversation  between  the 
overseer  of  the  defendants  and  the  overseer  of  Squire 
Lowry,  in  reference  to  the  application  which  the  former 
made  for  bands  to  assist  in  raising  the  gin-house,  the 
defendants  had  the  right  to  the  whole  conversation  having 
relation  to  the  same  subject-matters 

2.  The  complaint  contained  a  count  in  trover;  and  the 
bill  of  exceptions  states,  that  the  plaintiff  insisted,  before 
the  court  and  jury,  *'that  the  slave  came  to  his  death  by 
the  negligence  and  recklessness  of  defendants  while  in 
their  possession."  There  was  some  evidence  ofiered,  the 
obvious  purpose  of  which  was,  to  show  that  the  gin-house 
\yas  raised  under  circumstances  which  rendered  it  impru- 
dent to  attempt  the  work  .at  that  time.  To  repel  the  pre- 
sumption of  negligence  and  .recklessness  which  such 
evidence  had  a  tendency  to  create^  the  fact  that  the  work 
was  iindertaken  after  consultation  as  to  \yhether  it  was 
safe  to  proceed  with  it  on  that  day,  was  admissible  in 
behalf  of  the  defendants. — Ala.  &  Ten;i.  R.  R.  Co.  v. 
Burke,  27  Ala.  541. 

8-4.  A  charge  cannot  be  considered  abstract,  when 
there  is  any  evidence,  however  weak,  tending  to  support 
it.— Hair  V.  Little,  28  Ala.  236;  Partridge  v.  Forsyth, 
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29  Ala.  200.  We  eaiabot  say  that  there  is  no  evidence, 
to  winch  the  first  three  Qhafges  are  applicable ;  and,  as 
they  aaefert  correct  legal  prppositionfl,  we  eanqbt  reverse 
on  account  of  tbe^i,  although  it  may  be  that  they  were 
objjectipnable  for  generality  and  obscfurity,  and  calculated 
to  mislead  the  jury.  If  the  pkiotiff  desired  any  modifl- 
ofitioti  orqualifioBtio!;!  of  the  charges,  she  could  have 
attained  her  object  by  a  pcayer  for  additioual  instruc- 
tions from  the  court — Reavia'  Dig,  819,  §  (50;  Skinner  v. 
State,  80  Ala.  534. 

'5.  J&J3. We  understand  the  4th. charge,  it  assumes  as  a 
fact,  th^  Squire  Lpwry  was  informed,  before  jthe  slave 
Oriinge'waa  killed,  that  his  sons  h^d  sent  the  slave  to  as* 
siat  thd  d^fendapts.  The  utmost  that  can  be  said  of  the 
evxctenee  is,  that  it  has  some  tendency  to  establish  this 
fact-  Th^;  charge,  was,  therefore^  an  inyasion  of  the  pro- 
vince of  the  jury, — McDougald  v.  Rutherford,  80  Ala.  253;  * 
Shepherd's  Kg.  460. 

&-8.  It  is^^  mistake  to  suppose  that  the  bailee  q{  a 
slave^  under  a  contract  of  hiriug  which  is  general  in  its 
terms,  without  express  restriction  as  td  the  nature  or  place 
of  employment,  has  all  the  rights  of  a  master  during  the. 
period  of  bailment,  and  may  use  or  employ  him  in  any 
way,  or  at  any  plaoe^  where  or  in  which  the  master  could 
lawfully  use  or  employ  him.  A  master  may,  if  he  chooses, 
set  his  9laye  to  blasting  rock,  immure  him  in  an  unhealthy 
iQine,'or  put  him  before  the  mast  on  a  distant  voyage; 
but  the  hirer,  under  a  general  contract  of  hiring,  has  no 
right  to  do  any  of  the^e  things,  Suob  a  bailee  is  entitled 
tp  make  >such  use,  and  bound  to  take  such  care  of  the 
slave,  as  prudent  masters  usually  do  of  their  own  negroes* 
The  legal  effect  of  the  contract  is,  that  the  hirer  is  au^- 
thorized  to  employ  the  slav^,  ot  to  bail  him  to  another 
to  be^  employed,  in  any  business  to  which  slaves  are  ordi- 
narily put,  .and  which  is  not  attended  with  extraordiuary 
peril  to  his  life  or  health.  This  is  but  another  mode  of 
stating  the  proposition,  that  the  eontract  limits  the  labor 
in  which  the  slave  may  be  employed  to  such  service  as 
prudenjb  men  would  Ui^ually  be  willing  to  epgage  their 
own  slaves.  in.-^Seay  v.  Markcf,  23  Ala.  582 ;  Ala.  &  T. 
80     '  . 
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Railroad  Ca  v,  Burke,^  27  ib.  540 ;  Spencer  v.  Pflcher, 
8  Leigh,  666,  (582-8 ;)  Mullea  v.  Basley,  8  Hamph.  428  j 
Jones  V.  Glass,  13  Iredell,  308 ;  McLadcbliDT.  Lomas, 
3  Strobh.  85;  Latimer  v.  Alexander,  14  Geo.  260,  (267;) 
3  8.  &  M.  142  J  Swigert  v.  Graham^  7  B*  Monroe^  661  f 
Pawkins  v.  Pythian,  8  B,  Monroe,  616. 

Bat,  whei^  a  slave  is  hired  for  a  particular  purpose,  tbe 
owner  agrees  to  take  the  risks  incident  to  his  employ- 
ment in  that  service;  and  therefore,  he  may  he  s^t  to  it, 
and  kept  at  it  in  the  usual  way,  without  regard  to  the 
degree  of  danger  involved  in  snch  w'ork. — ^fTesbitt  v. 
Drew^,  17  Ala.  879;  Heathcock  v.  Pe^nnington,  ll  Ired;  64<^, 
Gorman  v,  Campbell,  14  Geo.  ,137;  McLauchliu  v.  Lomas, 
3  Strbb.  85;  Sims  v.  Chance,  7  Texas,  561 1  Williams  v. 
Taylor,  4  Por.  284;  Lansford  v.  iBaynhani,  10  Humph.  267. 
On  the  other  hand,  it  is  a  breach  of  the  contract^  for  tfce 
hirer  to  put  the  slave  to  any  other  service  than  that  for 
which  he  is  hired;  and  especially  is  this  the  case,  where 
th«  service  to  which  he  is  put  involves  more  danger  thAa 
the  ordinary  duties  of  the  service  for  which  he  was  hired. 
Authorities  5M/7ra;  Hooks  v.  Smith,  18  Ala'.  838;  Bed- 
ford V.  Flowers,  11  Humph.  242 ;  Angus  v.  Dlckerson, 
1  Meigs,  459;  Duncan  v.  Railroad  Co.,  2  Rich-  613. 

When,  therefore,  a  slave  is  hired  to  be  wortced  on  a 
plantation,  the  hirer  has  the  right  to  employ  him  in  any 
part  of  the  ordinary  labor  of  t)ie  place.     Whatever  be- 
longs to  the  customary  routine  of  work  on  the  particular 
plantation  on  which  he  is  hired,  may  be  justly  supposed 
to  have  been  in  the  contemplation  of  the  master  when 
he  made  the  contract ;  and  all  such  service,  therefore, 
falls  within  the  scope  of  the  bailment.     Moreover,  we 
know  that  gin-houses,  corn-cribs,  barns,  and  negro-cabins, 
constitute  a  necessary  part  of  every  well-ordered  planta- 
tion, though  the  work  required  in  erecting  and  repairing* 
them  may  only  be  performed  at  considerable  intervals  of 
time,  and  may,  therefore,  be  considered  an  exceptional 
.    service,  somewhat  out  of  the  usual  routine  of  plantation 
labor.     And  our  opinion  is,  that  where  a  slave  is  hired 
for  the  specific  purpose  of  being  worked  on  a  plantation, 
if  the  raising  of  a  gin-bouse  becomes  a  necessary  or  proper 
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part  of  tlte  business  of  the  plautation  during  the.  tetm  of 
hifiBg,  and  is  such  work  as  is  oomrnoidy  perforrmdhy  ordi- 
iaodpy  pkmtaUon  hands  ioheneverU  is  needed,  the  hirer  would 
lie  aathorized  to*,  eraploj  the  alave  in  it,  provided  doe 
oare  aod  prudence  are  exercised  to  prevent- ajccidant  or 
injury. 

But  it  do^s  not  aeeeasarily  follow,  that  he  would  be 
authorised  toloan  or  hire.kim  to  another,  for  the  special 
purple  of  assisting  in  sueh  work.  The  hirclr  is  authorized 
to  eogage  the  sla^^  ki  sQch  work,  not  beoause  that  ia 
the  fecial  service  for  which  he  was  engaged;  bat  because, 
ib  the  regular  course  of  aifeirs  ^on  the  plantation,  it  haar 
bappetied  to  beeeme  an  incident  to,  and  a  part  of,  the 
general  bueioess  for  which  he  was  hired.  But  the  loan 
of  the  slave  to  aoolher^  for  the  spedfic  purpose  of  rais- 
ing a  gin^house  on  his  plantation,  would  not  be  a  bail- 
ment for  the  same  general  business  for  which  the  slave 
was  hired,  or  for  any  of  the  ordinary  services  of  that 
bneineae;  but  for:  a  .single  service,  which  forms  only  an 
exceptional  and  oecasiopal  branch  of  plantation;  work, 
•ad  in  which  the  s}|tve  can  be  properly  employed  only 
whoD  it  b^omes  fairly,  atSi  in  the  regular  order  of  events, 
ae  incident  to  the  general  buainess  of  the  plantation 
whoee  customary  routine  of  labor  he  is  hired  to  perform. 
In  the  one  ci^ee,  the  siervioe  is  performed  because,  in  the 
regular  course  o^  events,  it  becomes  an  incident  to  the 
general  busin^es  in  which  the  slave  is  engaged;  in  th& 
other,  it  is.  performed  because  the  bailment  is*  for  that 
8p.M^al  employment,  not  for  a  general  business  in  the 
regular  course  oi  which  that  particular  service  haa  become 
necessary.  Avd  if  such  service  is  in  fact  attended  with 
more  danger  than  the  ordinary  labor  required  of  slaves 
^u  a  plantation,  our  opinion  is,  that  the  hirer  of  a  slave, 
to  be  employed  as  a  hand  on  a  plantation,  would  not  be 
atithorized  to  lend  him  to  another  for  the  specific  pwTpose 
of  aaeisting  in  raising  a  gin-house. — McLancblin.  v.  Lo- 
mas,  8  Strobh.  87«  (.90).  Such  a  loan  would  as  eiEsctually 
change  the  nature  of  the  service  for  which  the  slave  was 
hired^  as  if  the  hirer  should. bail  him  to  a  mechanic,  for 
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the  purpose  of  being  employed  ib  the  raisiog  of  gm- 
hoases  throughout  tb«  entire  term  of  the  hiring. 

On  th,e  other  hand,  if  a  slave  is  held  under  a  general 
coutnact  of  hiring,  the  hirer  may  make  suoh  u^Be  of  him 
a8.pru4eDt  mastei^  usuallj  make  of  their  own  alayes;  in 
other  words,  the  only  limit  tipon  his  authdwty  is,  that  he 
must  not  employ  him  in  any  serviqe  which  involves  extra- 
ordinary peril  to  his  life  or  health.  The  legal  eflfect  of 
such  a  contract  is,  to  deny  to  the  hirer  the  right,  as  be* 
tween  himself  and  his  bailor,  of  lending  or  rehiring  the 
slave,  for  the  specific  purpose  of  being  engaged  in  any 
service  whieh  involves  more  danger  than  prudent  mastecs 
would  usually  be  willing  to  have  their  own  slaves,  exposed 
to  ;  for  that  is  the  degree  of  dagger  meant  by  the  expres- 
sion "extraordinary  peril."  If  the  raising  of  a  gin-houfl^ 
does  in. fact  involve  tlie  degree. of  danger  just  defined, 
then  the  legal  effect  of  the  general  contract  of  hiring  is,  to 
deny  to  the  hirer  the  right  of  lending  theslave  for  the 
specific  purpose  of  assisting  in  such  wotfc.  And  no  such 
right  on  the  part  of  the  hirer  can  be  imported  into  the 
contract,  by  proof  of  a  local  custom  among  planters  to 
send  their  slaves,  as  .well  those  hired  as  their  own,  to  as- 
sist their  neighbors  in  raising  gin-houses.*  "A particular 
usage  may  be  giyen  in  evidence,  ta  influence  the  con- 
struction of  a  contract,  or  to  explain  the  sense  io  which 
words  or  terms  are  used;  but,  when  the  contract,  is  estab^ 
lished,  and  is  not  governed  by  the  commercial  law,  it  is 
not  allowable  to  change  its  character,  and  attach  to  it 
conditions  in  opposition  to  the  established  rules  of  law." 
Petty  V.  Gayle,  25  Ala.  422.  Custom  cannot  overtu.ra 
the  positive  requirements  of  the  law,  or  the  express  con- 
tract of  the  parties,  or  make  the  legal  rights  or  liabilities 
arising  out  of  a  given  state  of.  facts  other  than- they  are 
by  the  common  law. — Barlow  v.  Lambert^  28  Ala.  T09  ; 
West  V.  Ball,  12  Ala.  840;,  Cudwell  v.  Me^k,  17  I1L220; 
Foley  V.  Mason,  6  Maryland,  87 ;  Bedford'  v.  Flowers, 
11  Humph.  242.  When  the  question  to  be  determined  ie, 
whether  a  slave  has  been  put  to  work  which  involves 
mor€i  danger  to  life  or  health  than  is  authorized  by  the 
general  contract  of  bailment,  the  fact  that  the  generality 
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of  prudeut  maaters  are  in  the  habit  et  eugagiug  their 
awa  6l»ves  in  the  s^me  service,  may  be  admissible  evi- 
dence.—Ala.  .&  T.  Railroad  Co.  V.  Burke,  27  Ala.  540; 
Mosely  v.  Wilkinson,  30  Ala.  681.  This  is  very  different 
from  ch&ugiHg  the  legal  effect  oi  the. contract  hy  proof  of 
a  local  custom. 
.  From  what  has  been  said,  these  conclnsions  follow: — 

(1.)  If  the  raising  of  a  gin-house  involves  more  dan- 
ger than  the  ordinary  labor  of  a  plantation ;  and  a  slave, 
hired  specially  for  plantation  service,  is  lent  by  the  hirer, 
&r  the  specific  purpose  of  being  enga^^ed  in  such  work, 
and  is. killed  while  so  engaged,  the  hirer  is  liable  to^the 
OFWiier,  ih  trover,  for  his  value,  although  the  killing  was 
the  result  of  inevitoblo  casualty. 

.  (2.).  If  the  slave  is  held  nnder  a  genei*al  contract  of 
hiring,  and  id  lent  by  the  hirer  for  the  purpose  of  being 
engaged  in  work  for  the  performance  of  which  the  gene-r 
rality  of  prudent. masters  wonld  not  be  i^nlling  to  lend 
their  own  slaves,  and  the  slave  is  killed  while  engaged  in 
socb  service,  the  hirer  would  be  liable  fot'  his  value  to  the 
owner,  Bat,if  the  work  does  not  involve  eittraordibary 
peril — ^in  other  ^ords,  if  prudent  mastere  would,  as  a 
general  rule,  be  willing  to  lend  their  own  slaves  for  such 
asrvice— and  due  care  is  exerci&ed  by  the  person,  em  ploy- 
ing thck slave;  then,  neither  the  hirer,  nor  the  person  to 
whom  the  slave  is  lent,  would  be  liable  for  his  loss. 

(8.)  If,  withoqt  the  authority  of  the  hirer,  (whether  his 
eantntet  be  general  or  special,)  the  slave  is  employed  by 
ft  third  person  in  raising  a  gin-house,  and  is  killed  while 
80  engaged,  the  person  employing  him  is  liable  for  his 
Taliie  to  the  owner,  no  matter  what  degree  of  care  he 
exercised  in  having  the  work  performed. — Collier  v.  Lyon, 
18  Qeo.  64§;  Johnson  v.  Arabia,  24  Missouri,  86* 

Would  the  result  be  different,  if  the  slave  is  actually 
sent  by  the  hirer,  or  under  his  authority,  to  assist  in  work 
forbidden  by  the  scope  of  his  contract  with  the  owner ; 
and  the  person  to  whom  the  slave  is  so  lent,  and  in  whose 
0^!Yice  be  is  killed,  has  no  police  of  the  fact  that  he  is 
hired,  i^nd  no  reason  to  suppose  that  the  party  from  whom 
be  received  him  is  not  the  owner?    The  question  is  one 
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which  we  have  felt  eome  difficulty  in  deciding;  but  our 
opinion  is,  that  in  the  case  supposed,  the  pereon  borroir*- 
ii)g  the  slave,  and  in  whose  service  he  is  killed,  would  be 
liable  in  trover  to  the  owner. 

The  jus  disponendi — the  right  of  controlling  and  using 
property— belongs  to  the  ownerj,  and  he  who  iaterferes 
with  the  property  of  another,  and  appropriates  it  to  liia 
own  use,  is,  as  a  general  rule,  a  wroug-doer,  utfl^ss  he  can 
show  that  ho  had  authority  for  such  iuterferenee  and  use, 
either  from  the  owner  or  the  law.    Lord  Mansfield  ottered 
a  legal  truism  when  he  said,  that  ^^whoever  does  au  act, 
by  which  another  pers6n  receives  ftn  injury,  is  liable  to 
an  action  for  the  injury  sustained/'— Whitfield  ^v.  Le  De- 
spencer,   Cowper,  766.    Ordinarily,  the  liability  of  the 
party  iuflictitig  th0  injury,  to  make  repat>atiph  to  the  per* 
son  injured^  does  not  at  all  depend  upon  the  motive  qr 
intention  with  which  the  act  was  done. — ^Perofiiater  .▼. 
Kelly,  18  Ala.  719;  1  Hilliard  on  Torts,  99,  100.    As  aa 
autliority  from  one  who  had  pot  the  rightto  confer  it  i* 
void,  it  is  no  legal  excuse,  for  an  act  which  causea  an  in- 
jury to  another,  that  the  party  committing  it  acted  auder 
the  direction,  or  by  the  consent  of  a  third  persou, .  who 
himself  had  no  right  to  grant  such  authority  or  permis- 
sion.   Hence  the  welUsettled  rule,  that  if  the  principal 
is  a  wrong-doer,  the  agient,  However  innocent  in  iuten*- 
tiou,  who  participates  in  his  acts,  is  also  a  wrong^doer. 
Story  on  Ag.  §§  Sll-12*    It  is  difficult  to  perceive  Uny 
ground,  on  which  a  permission  from,  x>r  a  contract  with 
another,  who  had  no  right  to  give  the  one  or  make  the 
other,  can,  as  between  the  persouiujured  and  the  actual 
perpetrator  of  the  wrong,  change  the  legal  character  of 
the  wrongful  act,  or  exempt  the  author  of  it  from  reapan-* 
sibility  to  the  person  whom  he  has  injured.    It  muat^ 
therefore,  be  true,  as  a  general  proposition,  that  if  an 
injurious  act  be  done  without  sufficient  aiithority,it  is  no 
tinswer  to  the  claim  of  the  owner  for  redress,  that  the 
immediate  author  of  the  mischief  acted  in  good  faith,  by 
the  direction  or  consent  of  one  whom  he>suppoeed  to  be 
the  owner. 

These  are  elementary  principles,  and  are  well  eustained 
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hy  the aiithorities.  Thas^  in  o^e  of  the, notes  to  his  edi- 
tion of  BUekstone,  Mr.  (Ibitty  says.:  "  lo  ^very  casje, 
whBt^e  a  i^astiar  has  not  powor  to  do  a  thisg,  whoever  does 
k  by  his  pommand  ia  a  tresps^er." — 1  Chitty.'s  Blgck., 
note,  p.  482.  In  Pc^rminter  v,  Kelly,  (18  Ala.  716,)  this 
coxxh  held,  that  an  agent,  eUher  y^Uh  or  without  notice^  is  lia-* 
bla  in  trover^  for  an  act  which,  if  done  by  his  principal, 
-wpnld  amount  to  the  canversion  of  the  property  oi'  ano- 
ther. To  the  game  effect  is  Lee  v.  Mxithew<s,  10  A.Ia.  682* 
In  8tephene  y.  El  wall,  (4  M.  &  8*  259,)  a  mercliant's  clerk 
waa  bald  U^ble,  in  trover,  for  goods  which  he  received 
from  a  bankrupt  and  sent  to  .his  employer^  although  they 
were* delivered  to  him.  for  that  purpose,  and  he  did  not 
know  tb^t  neither  the  bankrupt. nor  the  merchant  had 
any  Tight  to  them,  Lo*d  Jlllenborottgh  said-.  **  The  clerk 
acted  under  an  unavoidable  iffnorance,  &nd  for  his  .master's 
kemjiif  when  be- sent  the  goo<k  to  his  mastery  but  never^ 
tbelaea,  bis  acts  may  afoouiit  to  a  conversion;  for  a  per- 
son i&  guilty- of  a  conversion,,  who  ifttermieddles  with  my 
psoperty^and  disposes  of  it;  ^and  it  is  no  answer  that  he 
acted  under  authority  from  another,  who  had  himself  ns> 
anij^rity  to  dispose  of  it.  And  the  court  Is  governed  by 
the  principle  of  law,  and  not  by  the  hardship  of  any  par^ 
ticular  case."  So,  if  an  auctioneer  should  be  employed 
by  a  sherifi*  to  sell  at  auction  goods  which  he  had  unlaWf 
fuUy  seized  upon  an  execution — as  if  the  goods  did  not 
belong  to  the  execution  debtor-^^the  auctioneer  who  should 
sell  would  be  liable  to  an.  action  for  the  tortious  conver- 
sion, equally  with  the  sheriff.— Story  on  Ag.  §812;  Fare- 
brother  y.  Ansley,  1  Campb.  R  848;  Adamson  v.  Jarvis, 
4  Binfi:.  R.  66*  In  Newsum  v.  Newsum,  (1  Leigh,  94,) 
it  waa  held,  that  if  an  administrator  sejl  a  chattel,  where- 
of hW  intestate  died  possessed,  but  which  in  truth  be- 
longed of  right  to  another,  and  apply  the  proceeds  to 
payment  of  his  intestate's  debts,  in  due  course  of  admin- 
ietration,  witbont  any  notice  of  the  right  or  claim  of  the 
true  owner,  he  is  personally  liable  to  the  true  owner  for 
the  value,  in  trover  brought  by  the  owner  against  him. 
Where  the  widow  of  a  testator,  intending  to  obtain  ad- 
ministration of  her  husband's  estate,  began  to  collect  his 
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assets  before  she  had  obtained  letters^  and  employed  A. 
to  collect  the-  debts  owing  to  the  tefltator,  which  be  ac- 
cordingly did,  and  paid  the  eianie  over  to  the  widow, 
believing  that  she  was  the  administratrix;  and  the  widow 
eabscquently  died,  without  obtaining  letters  of  adminis^ 
tratibn, — held^  that  A.  was  liable  to  be  sa^d  as  executor 
de  son  tort,  for  the  moneys  he  had- received. — Sharland  v. 
Mildon,  5  Hare,  469.  These  authorities  clearly  show, 
that  the  doctrine,  that  the  po,ssession  of  an  agent  is  the 
possession  of  the  principal,  has  no  application  to  tlie  c^se 
of  a  wrong-doer. — lb.  474;  Stephens  v.  Eiwall,  4.M.  k 
8.  259;  Snowdon  v.  Davis,  1  Taunt  860. 

If  a  slave  is  sent  by  th^  hirer  to  assist  a  neighbor,  in 
work  forbidden  by  the  hirer's  contract  with  the  owner,  it 
cannot  be  pretended  that  the  use  whiph  the  neighbor 
makes  of  the  slave  has  the  sanction  of  any  legal  authority. 
The  undertaking  of  the  hirer  is,  that  the.  slave  tsball  not  ' 
be  employed,  either  by  himself,  or  by  any  Bub-baiioe  of 
his,  otherwise  than  is  allowed  by  t^e  scope  of  his  contract 
with  the  owner.-r-Harris  v.  Maury,  80  Ala.  681.  The 
hirer  has  no  right  to  sub-hire,  except  for  purposes  con- 
sistent With  the  bailment  under  which  he  holds  the  slave. 
In  the  very  act  of  loaning  the  slave,  for  a  speeific  purpose 
forbidden  by  the  contract,  the  hirer  becomes  a  wrong- 
doer; and  the  possession  of  the  ioanee  is  a  possession 
obtained  by  wrong,  and  for  an  unlawful  purpose.  So  far 
as  the  owner  is  concerned,  every  use^  of  his  property  must 
be  deemed  unlawful,  which  has*  not  the  sanction  of  hie 
express  or  implied  consent.  As  we  have  already  seen, 
the  hirer  is  guilty  of  a  conversion,  in  permitting  the  slave 
to  bs  engaged  in  a  service  prohibited  by  the  terms  of  the 
original  bailment;  and  upon  general  legal  jprinciples,  it 
seems  irapossibio  to  escape  the  conclasiou,  that  the  per- 
son who  actually  applies  the  slave  to  such  service  is,  as 
to  the  owner,  equally  a  wrong-doer.  Nor,  in  the  eye  of 
the  law,  is  be  less  a  wrong-doer,  because  he  honestly  sup^ 
posed  that  the  person  from  whom  he  obtained  the  slave 
was  in  fact  the  owner.  The  ground  of  liability,  in  ail 
this  class  of  cases,  is  injury  to  another's  property,  with« 
out  legal  authority  for  the  act  which  occasioned  it. 
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If  the  hirer,  instead  of  loaning,  had  sold  tlie  slave,  and 
received  the  purchase-money,  and  the  slave  had  been 
killed  while  in  the  service  of  the  parchaser,  the  right  of 
the.  owner  to  recover  his  value,  in  trover,  would  be  wholly 
unaffected  hy  the.  fltet,  that  the  purchaser  had  bought  in 
good  faith,  without  any  noticeofthe  claim  of  the  owner; 
and  yet  his  claim  for  exemption  from  liability  would  be 
sii^^ost  as  strong  aatbat  of  a  loanee  who,  in  ignorance  oi 
the  true  proprietorship,  and  supposing  that  he  had  the 
owner's  consent,  applies  the  p^perty  of  another  to  a  use 
which  leads  to  its  destruction.— See  further.  Story  on 
Bailm.  §  39  (a.) ;  8  Rob.  Prac.  72-75;  Poole  v.  Adkisson, 
1  Dana,  112 ;  Featherstonaugh  v.  Johnston,  8  Taunt.  237;, 
Whitman  v.  Abernathy,  33  Ala.  154, 161;  Agnew  v.  John- 
son, 22  Penn.  St.  R.  471;  James  v.  Le  Roy,  6  Johns.  274. 

There  is  a  marked  distinction,  between  the  case  we 
have  supposed,  and  that  which  was^  presented  in  Nelson 
V.  IversQn^  17  Ala.  217.  That  was  an  action  of  detinue ; 
$nd  in  the  course  of  the  opinion  the  court  s^id:  "If  the 
bailee  have  the  temporary  possession  of  the  property, 
holding  the  same  as  the  property  of  the  bailor,  and  assert- 
ing no  titte*in  himself;  and,  in  good  faith,  in  fhlfillnient  of 
the  terms  of  the  bailment,  either  as  expressed  by  the 
parties,  or  implied  by  law,  restores  the  property. to  the 
bailor,  before  tie  is  notified  tiiat  the  true  owner  will  look 
to  him  for  it,  no  action  will  lie  against  him ;  for  he  has 
only  done  what  was  his  duty."  This  case  proceede  upon 
the  principle,  that  the  bailee  cannot  dispute  the  title  of 
his  bailor;  atjd  that  as  the  bailee,  in  returning  the  property 
according  to.  the  terms  of  his  contract,  only  did  what  he 
was  legally  compellable  to  do,  he  <;annot  be  liable  for  the 
property  to  another.  But  one  who  borrows  a  slave,  for  a 
service  in  which  he  is  killed,  does  not  occupy  the  posi- 
tion of  a  party  who  has  only  done  that  which  he  was 
legally  bound,  and.could  have  been  legally  copipelled  to 
da  in  the  one  case,  the  return  of  the  property  is  but 
the  discharge  of  a  legal  duty ;  in  the  other,  an  injury  to 
another  has  been  inflicted,  by  an  act  purely  optional  with 
the  author  of  the  mischief.  A  man  shall  not  be  put  to 
answer  for  that  ta  which  the  law  obliges  him;  but  he  ia 
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responsible  for  his  volnntary  act,  where  it  inflicts  injury 
npon  the  property  of  another. 

The  rule  laid  down  in  Nelson  v«  Iverson,  suftUy  when 
thoroughly  analyzed,  must,  perhaps,  be  recognized  asaa 
exception  to  the  general  principles  we  have  stated  above. 
Whilst  we  are  not  disposed  to  disturb  that  rule,  it  mvnik 
be  confined  to  the  oa^es  specified  in  the  opinion  of  ik^ 
con  Ft — that  iS;  to  cases  where  the  bailee,  in  good  faith,  4^ 
fulfillment  of  the  terms  of  his  contract,  has  restored  the 
property  to  his  bailor,  before  he  is  notified  that  the  owu<w 
will  look  to  him  for  it! 

Judgment  reversed,  and  cause  remanded. 


BELL  vs.  BELL'S  ADM'R. 

[detinue  for  SLATESi  by  WltlB^B  AOAINST  BU8BANI>^S  A91ltNlST&ATOII.] 

0 

1.  Husband's  marital  rights;  how  ejected  byi  aduUery^ahcmdoiunent  <(f 
vjifct  and  inieniion  thai  she  should  hold  property  as  her  owii. — Th& 
husl)and's  marital  rights  attach,  as  against  the  surviving  wife,  to 
slaves  which  are  delivered  to  her  during  th6  coveirture,  as'  her 
disti*ibutive  share  of  a  decedent's  estate,  although  the  husband,  fct 
the  time  of  such  delivery,  had  abandoned  tfafe  wife,  and  Waa  liviiig 
in  adultery  with  another  woman,  and  so  oontinued  to  live  up  to  the 
time  of  his  death  ;  and  althoygh  he  never  had  the  actual  posses- 

.  si  on  of  the  slaves,  nor  claimed  them,  but  intended  that  his  wife 
should  hold  and  enjoy  them  as  her  separate  property. 

APPEAL  frotn  the  Circuit  Court  of  Wilcox. 
Tried  hefore  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Jamee  IRaiford^  as  the 
adminietrator  of  Mrs.  Lacy  Bel),  deoeaoed,  a^inst  Wte. 
C,  Bell^  to  recover  certain  slaves,  which  the  defendant 
held  and  claimed  as  the  adtuitiistrator  of  George  W.  Be^i^ 
deceased,  who  was  in  his  Iifetin>e  the  husband  of  the 
plaintiff's  intestate;  and  was  comtl^enoed  on  the  lOtb 


Digitized  by 


Google 


JUNE  TERM,  1860. 467 

Bell  V.  BeU's  Adm'r. 

March,  1858.  The  bill  of  exceptions. purports. to  set  out 
all  the  evidence  that  was  adduced  on  the  tH^l,  but,  under 
the  decision  of  this  courts  it  is  unnecessary  to  state  the 
evidence  in  dietaiL  The  material  facts  are  the  following  : 
In  1816,  in  this  State,  George  W.  Bell  married  Lucy 
Raiford,  then  the  widow  of  John  Raiford,  deceased,  and 
lived  with  her,  in  Clarke  county,  until  1819  or  1820, 
when  he  left  her  and  his  family,  and  went  to  Mobile, 
where  h6  died,  intestate,  in  1845.  In  1823,  Mrs.  Bell 
removed  to  Wilcox  county,  carrying  with  her  her  five 
chUdren,-r— three  of  whom  were  the  children  pf  her  first 
husband,  and  two  the.  children  of  said  Bell;  and  she 
continued  to  reside  there  until  Her  death,  in  1855,  and 
supported  and  educated  her  children  without  any  assist- 
ance from  her  said  husband.  In  1826,  the  admiixistrator 
of  said  John  Raiford's  estate,  delivered  to  Mrs.  Bell,  as 
^er  distributive  share  of  th0  estate,  a  negro  woinaa 
named  Linda,  who,.with  her  increase  since  that  time,  is  the 
subjectiof  controversy  in  this  suit;  and  these  slaves  re- 
mained in  the  uninterrupted  possession  of  Mrs.  Bell,  who 
claimed  and   exercised    control   over  them   as  her  own 

property,  tip  to  the  time  of  her  death.    In ,  185 — , 

after  the  death  of  Mrs.  Bell,  the  defendant  took  out  let- 
ters of  administration  on  the  estate  of  George  W.  Bell^ 
claimed  the  said  negroes  as  belonging  to  his  intestate 
estate,  took  possession  of  them,  and  returned  them  in 
his  inventory  as  belonging  to  the  estate ;  and  letters  of 
administration  on  the  estate  of  Mrs.  Bell  were  afterwards 
issued  to  the  plaintiff.  The  plaintiff'  adduced  evidence 
conducing  to  show,  that  George  W.  Bell,  after  leaving 
his  &mily  as  aboT^e  stated,  never  corresponded. with  his 
wife  by  letter,  nor  rendered  her  any  pecuniary  assistapee, 
and  that  he  lived  in  adultery  in  Mobile  with  two  other 
womien.  successively.  On  the  other  hand,  the  defendant's 
evidem^e  tended  to  show,  that  Bell  wrote  to  his  wifo 
several  times,  requesting  her  to  come  to  Mobile ;  and  that 
Mrs..  Bell  was  prevented  from  following  him  by  the  rela* 
tivQs  of  her  .first  husband,  John  Raiford,  who  were  un- 
willing that  she  should  carry  with  her  said  R^ford'a 
diildren. 
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The  coart  .charged  the  jury,  ia  writing,  as  follows: 
"1.  If  tlie  jury  find  from  the  evidence  that  George  Bell, 
the  hu$band,  before,  and  at  the  time  his  wife  (plaintiiF'a 
intestate)  got  the  possession  of  the  slave  Linda,  was  living 
apart  from  his  said  wife,  and  with  another  woman  as 
man  and  wife,  or  in  adultery  ;  and  that  he  continued,  to 
live  apart  from  her,  in  that  state,  until  his  death,  for  the 
space  of  fifteen  years  or  more; 'and  that  she  bad  the 
open  possession  and  control  of  said  slave  Linda-  and  of 
the  children  of  Linda  now  in  controversy,  born  after  the 
wife's  possession,  and  also  the  possession  of  the  children 
of  said  George  Bell,  born  of  her  own  body  by  said  Bdl; 
and  that  she  had  the  exclusive  maintenance  and  support 
of  said  children,  without  any  assistance  from  her  said 
husband,  and  cpntinued  to  possess  and  control  the  slaves 
in  controversy,  as  her  own,  for  eight  or  more  years  after- 
•wards,  and  until  her  death ;  and  that  said  George  Bell 
.did  not,  at  anytime  in  his  life,  and  during  his  wife's 
possession  as  above  stated,  have  possession  or  contjrol  of 
said  slavea  or  their  labor,  or  claim  the  same  as  his ;  and 
if  they  believe  that  said  Bell  never  did  [claimj  or- intend 
to  claim  said  propertj*^,  but  intended  that  his  wife  should 
hold  and  enjoy  the  same  to  her  own  use,  and  as  her  own 
separate  property, — then  the  defendant  cannot,  as  his 
administrator,  hold  the  property  for  his  estate  in  this 
action  underhis  intestate's  title." 

This  charge,  to  which  the  plaintift'  excepted,  together 
with  other  rulings  of  the  court  which  require  no  particu- 
lar notice,  is  now  assigned  as  error. 

L.  S.  LuDB,  with  whom  were  Bted  k  Morgan,  far  the 
appellant. — The  rights  of  the  parties  in  this  case  are  to  be 
determined  by  the  common  law,  which  considered  the 
legal  existence  of  the  wife,  during  coverture,  as  entirely 
suspended,  or  incorporated  and  consolidated  in  that  of 
her  hiisband ;  in  other  words,  it  regarded  SLfeme  conert  as 
having  no  legal  identity,  unless  the  matrimonial  relattoa 
was  annulled  or  suspended  by  some  temporary  disability 
oast  on  the  husband. — 1  Bla.  Com.  442;  2  Kent's  Com. 
143 ;  Broom's  Com.  596 ;  Walker  v.  Fenner,  28  Ala.  473. 
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So  effectually  does  this  rule  operate,  <hat  the  wife  ia  disa* 
bled,  during  covertut^e,  from  either  holding  or  recovering 
property  without  the. intervention  of  trusteee.-^OaTne  v. 
Brice,  7  Mees.  &  IfV:.  183;  Smith  v.  Sheriff  of  MiddJeeek, 
15  East,  609;  Barlow  v.  Bishop,  1  East,  482:  Glover  v. 
Proprietors  of  Drury  Lane,  2  Chitty,  117.  It  is  a  logical 
consequence  of  this  prihcipley  that  marriage  operates  as 
an  absolute  gift  to  the  husband  of  all  personal  property 
which  is  in  the  possessioo  of  the  wife  at  the  time  of  the 
marriage,  or  which  comes  into  actual  possession,  daring 
the  poverture.^ — Co.  Litt.'SOO;  Bell  on  Property  of  H.  and  ' 
Wf  voV  1,'  p.  S4.  The  husband  acquires  an  immediate 
and  absolute  property  therein,  not  only  potentially,  but 
in  fact;  not  by  any  subsequent  act  of  his,  but  eo  insic^nii 
by  operatioa  of  law;  and  it  can  never  again  revest  in  the 
wife,  or  herTepfesentativefs,'— Co.  Litt*  351  ;'2  Bla,  C6vl 
486 ;  Andrew^  ji  Bro.  v.  Jones,  10  Ji:la.  422.  Ab  to  the 
wife's  choses  in  action,  however,  which  are  not  capable  of 
immedi:ate  tangible  pdssesstOB^  mari^age  operates  merely 
ae  a  conditional  gift ;  the  condition  beiilg,  that  they  shall 
be  reduced  to  possession  during  coverture. — Bell,  ^61; 
1  Bright,  86;  Co.  Litt,  861 ;  Bibb  ▼.  McKinley,  9  Porter, 
644. 

At  the  time  of  the  marriage  between  Gteorge  W.  and 
Lucy  Belt,  the  latter.had  an  undivided  interest  as  distribu- 
tee i»  the  e&tate  of  Jphn  Raiford,  deceased.  This  interest 
was  theti  a  mere  chose  in  action,  (Sibb  v.  McKinley, 
9  Porter,  696^,  Mayfield.  v.  Clifton,  8  Stewart, -880; 
Clancy  on  Married  Women,  109;)  but,  under  the  authori- 
ties cited  in  the  foregoing  paragraph,  the  delivery  of.  the 
ekive  Linda  to  Mrs.  Bell,  on  the  dis^tribution  of  the  estate 
in  1826,  and  her  aubsequent  possession,  vested  the  abso- 
lute property,  by  operation  of  law,  in  her  husband;  and 
hfe  marital  rights  were  not  prevented  from  attaching  by 
any  or  all  of  the  facts, by pothetically  stated  in  the  charge 
ot  the  court — that  is,  (Ist,)  his  abandonment  of  his  wife, 
and  subsequent  adultery ;  (2d,)  the  fact  that  he  never 
claimed,  Oft  intended  to  claim  the  property,  but  intended 
that  his  vrife  should  hold  and  c^iyoy  it  as  her  separate 
property ;  ttnd(8d,)  the  fact  that  he  did  »ot  have  the  actual 
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possession,   or  exercise  control  over  the  slaves  or  their 
labor. 

1.  At  common  law,  if  the  htrsbarid  was  banished,  or  had 
abjured  the  realm,  an  exception  was  allowed  to-  the  gen- 
eral rale  as  to  the  disability  of  the  wife  to  contract, 
acquire  property  separate  from  her  husband,  or  otherwise 
fict  as  a  feme  sole.    Prior  to  1800,  the  English  cases  were 
not  very  consistent  on  the  doctrine. — See  them  reviewed  in 
2  Kent's  Com.  164-60,     In  Marshall  v.^  Rutton,  (8  Term 
R.  646,)  before  the  twelve  judges  of  England,  it  was  de- 
cided, that  a  man  and  his  wife  cannot,  by  any  act  or  agree- 
ment between  themselves,  change  their  legal  capacities ; 
nor  can  a  married  woman  be  treated  as  a  feme  sole,  while 
the  marriage  relation  continues  to  subsist,  and  shb  and 
ber  husband  arelivingunderthe  same  government.— See, 
also,  Marsh  v.  Hutchinson,  2  Bos.  &  P.  226;  Wardell  v. 
Goooh,  7  East,  582 ;  Chambers  v.  Donaldson,  9  East,  4T1; 
Bogget  V.  Frier,  11  East,  801;  2  Chitty,  117;'  16  Ea«t> 
607.     The  reaaon  of  the  rule  'is  obviously  to  be  found  in 
the  husband's  common-law  liability  for  necessaries  fur- 
nished to  the  wife.— ^Broom's  Com.  421 ;  1  Camp.  120; 
SB.  &  C.  686.    The  rule  laid  down  in  Marshall  v.  Hut- 
ton,  supra,  has  been  adopted  in  Alarbama ;  and  it  has  been 
held,  that  a  married  woman,  whose,  husband  has  abjured 
the' State,  and  who  has  since  traded  as  a  feme  sole,  and 
tiiken  notes  in  her  own  n«;me,  may  sue  and  recover  on 
them. — Roland  v.  Logan,  18  Ala.  810 ;  Mead  v.  Hughes, 
16  Ala,  148;  James  v.  Stewart^   9  Ala.  887;'  Arthur  &. 
Corprew  v.  Broadnax,  3  Ala.  667.    But,  under  these  de- 
cisions, tO'  remove  the  disability  of  coverture  from .  the 
wife,  there  must  be  an  abandonment  of  her,   and  .  a  re^ 
moval  from  the  State  without  an  intention  to  return; 
Erebs  V.  O'Grady,  23  Ala.  781;  Parker  v.  Lambert^ 
81' A14.  91 ;  also,  Wells  v.  Thompson,  13.  Ala.  808.  These 
authorities  show,  that  the  husband's  adultery  and  abaor 
donmeut  of  his  wife,  unsanctioned  by  a  divorce,  aofd 
without  an  abjuration  of  the  State,  did  not  enable  thd 
wife  to  act  as  a  feme  soky  nor  prevent  the  husband- s  man* 
tal  rights  from  attaching  to  her  property, 

2.  Although  tUfl' court  has  gone  to  an  extreme  length , 
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in  protecting  the.ejaima  of  widows  against  the  legal  rep- 
resentatives of  their  hasbaucU;  yet  no  case  can  be  found 
Which  co{intenanpe»  the  proposition,  that  the  hnsbatid's 
simple  intention  that  his  wife.staoald  have  property,  pr6* 
vented  hid  marital  Hgbts  from  attaching  to  it.  The 
obarge  of  the  court  in  thU  case,  in  effect,  instructed  the 
jury,  that  a  separate  estate  in  the  wife  could  be  created  by 
her  aet9  ifi  claiming  aod  udng  the  prc^erty,  and  h^r  hae- 
band's  intention  that  she  should  so  hold  an4  claim  it. 
T|)6  error  q{  this  proposition  is  ahown  by  numerous  d^- 
oisioni^  of  this  court,  some  of  which  are  cited  for  thb 
appellee; — Gamble  v.  Gamble,  11  Ala.  972 ;  Machem  v. 
Macbem,15Ala.876;  S.  C,  28  Ala.  882$  Bradford  v. 
Ooldsborough,  IS  Ala.. 816;  WiUiaibs  v«  MauU,  20  Ala« 
78ft ;  Frierson  v.  Frlerson,  21  Ala.  6li5 ;  Irons  v*  Reynolds, 
96  Ala.  809 ;  81  Ala.  91. 

8.'  The  errorof  the  third  proposition  involved  in  the 
obarge,  as  above-stately  is  conclusively  shown  by  the  nu- 
merous eases  in'  which  cofastruotive  possession  by  the 
husband  has  been  held  sufficient  in  law  to  cause  his  mari-^ 
tal  rights  to  attaeh  to  the  wife's  piroperty. — ^Magee'  v.  To* 
land,  8  Porter,  a7 ;  Pitts  v.  Curtis,  4  Ala.  851 ;  ^Bttoom  v. 
Ejsg,  10  Ala.  821;  Maohem  y.  Machem,  15  Ak.  877; 
McBaniel  v.  Whitraaa,  16  Ala.  846 ;  Chambers  v.  Perigr, 
17  Ala.  780;  Hopper  ^.  McWhorter,  18  Ala.  231 ;  Gibson 
r.  Landj  27  Ala.  126;  Walkpr  v,  Fenner,  28  Ala.  873; 
2  J.  J.  Mar.  82;  1  Missouri, «67;  2  CM.  &  R. (Bng.  Ex.) 
699;  2  Story's  Equity,  §1404^  10  Sim.  264  ;  7  M.  &  W.. 
188. 

W ATtSj' J vjx^m. k  J ACK86ify  cotUra. — 1.  At  the  time  of 
Lucy  Raiford*s  marriage  with  Bell,  her  interest  in  th^ 
estate  of  Baiford  was  not  property  in  her  possession, 
either  actual  or  oonstruotive,  but  was  sioiply  an  equitable 
cboee  in  actioft,, the  legal  title  to  the  slaves  being  in  the 
estate  of  Raiford.— Brasher  v.  Williams,  10  Ala.  680; 
EcfUy  v.  Kelly,  9  Ala.  906;  Miller  v.  Batman,  11  Ala. 
fl09;  Johnson  &  Go.  v. -Bpaight,  14  Ala.  27 ;  Andrews  &^ 
Bro.  V.  Jones,  10  Ala.  400;  Sehuyler  v.  Iloyle,  5  Johna. 
Ob.  206;  Galligo  v.  GaUigo,  2  Btook.  285;  Bibh  v.  Uo 
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Kinley,  9  Porter,  686.  Bell  aoquired,  by  virtue  of  the 
marriage,  simply  the  right  to  reduce  thist  iequitable  c1io«e 
in  action  into  Mb  pos3e83ioii, during,  covertare;  ^nd  when 
he  reduojsd  it  to  his .pps^ession  as. husband,  bat  not  till 
then,  his  mgrltfi^l  rights  attached  to  it.— Giancy  on  Hus- 
band atid  Wife,  4;  Bibb  v.  McKinley,  and  other  authori- 
ties above  cited.  '     • 

2.  Did  Bell  ever  reduce  tlxis  property  into  hie  possession- 
as  husband  ?  Not  only'  did  be  never  have  the  actual 
possession,  but  there  is  no  evidence  that  he  everknisw  his 
wife  had  the  possesion.  Se  never  asserted  any  right  to 
the  property,  and  never  did  any  act  indicating  an  intention 
to  claim  or  exercise  dominion  over  it.  There  is  no  evi-» 
denee  that  his  wife  acted  as  his  agent  iu  receiving  the 
property,  or  that  he  ever  ratified  her  act  by  word  or  deed. 
She  always  claimed  the  property  ai^Ker  own,  and  exercised, 
dominion  over  it  as  her  separate  property;  and  if  her  hus- 
band ever^knew  anything  about  the'prbperty  whilst  it  was 
in  her  possession,  he  acquiesced  in  her  assertion  of  title* 
To  constitute  a  reduction  to  possession  by  the  husband^ 
such  as  will  defeat  the  wife's  right  of  survivorship,  there 
must  bctsonae  act  on  his  part  to  change  the  property  in 
the  chose  in  action :  something  must-  be  done  by  him  to 
divest  his  wife's  right  and  perfect  his  own ;  there  must  be* 
some  act  of  dominion,  in  the  character  of  husband,  over 
the  chose  in  action..  .In  the  language  of  Chancellor  £ent, 
"The  property  must  come  under  the  actual  <;ontrol  s^nd 
possession  of  the  hu6band>  quasi  husband^  or  the, wife  will 
take  as  survivor." — 2  Kent's  Com.  188;  Boperon  Ilusband 
and  Wife,  182^88;  Wi^dman  v,  Wildman,  9  Vesey,  174; 
Johneon  &  Co.  v.  Spaight,  14  Ala.  27;  Whrtworth  v. 
Hart,  22  Ala.  868;  MeUeill  v;  Mason,  28  Ala.  201 ;  Jen- 
nings  V.  Blocker,  35  Ala.  416;  Maohem  v.  Mraohemy 
28  Ala.  874;  Gillespie  v.  Burleson,  28  Ala.  .651;  Wk- 
hart  v»  Canieron,  29  Ala.  875 ;.  Planters'  Btak  v.  Davisi 
81  Ala.  682.  In  Machem  v.  Macbem,  supra^  the  wife  wa» 
in  possession  of  property,  and  was  living  under  the  $ame 
roof  with  herhusbund;  and  yet,  becausehe  neither  did 
nor  said  anything  which  amounted  to  the  exercise  of  do- 
minion over  it  as  husband,  his  marital  rights  wer^  held 


Digitized  by 


Google 


' JUKE  TEEM,  1860. 473 

Bell  V.  Beirs  Adm'r. 

not  to  have  attached.  In  Whitwortji  v.  Hart,  also,  the 
husband  and  wife  lived  under  the  same  roof,  and  the 
property  in  controversy  was  in  their  actual  pgsaessjon; 
but,  because  no  acts  or  declarations  of  the  husband  %vere 
shown,  by  which  it  clearly  j^ppeared  that  he  asserted  his 
dominion  over  it  aa  husband,  his  marital  rights  were  held 
not  to  have  attached.  It  is  admitted  that,  after  the  hus- 
band has  reduced  the  propierty  to  hisr  possession,  some- 
thrng  more  than  a  mere  unexeputed  intention  on  his  part 
is  necessary  to  vest  title  jn  the  wife;  but  the  authorities 
above  cited  eonclusively  show  that,  under  the  facts  of 
this  case,  the  property  n^ver  wajs  reduced  to  possession  by 
the  husband. 

3.  The  abandonmeni^of  the  wife  by  the  husbind^  under 
the  cireumstances  disclosed  by  the  record,  Would  prevent 
her  possession  from  being  his  possession,  and  thus  show 
that  bis  marital  rights  never  attached  to  the  slaves.r-Mead 
Y>  Hughes,  15  Ala,  14&;  Cecil  &  Juxon  v.  Juxon,  1  Atk. 
2Y« ;  17  Serg.  &  B.  132 ;  4  Johns.  Ch*  317.      - 

A.  J.  WALKER,  C.  J.— I'he  title  to  the  property  in 
controversy,  at  a  date  anterior  to  the  adaption  of  any  of 
our  statutes  concerning  the  separate  estatea  of  married 
wonjen,  is  the-  subject  of  inquiry.  Those  statdtes  are, 
therefore,  excluded  from  view  in  the  discussion  of' the 
qdestions  of  thiscase. 

•  It  isA  general  rule  of  law,  that  the  wife's  possession 
of  chattels  is  the  husband's  possessioil,  and  that  the  hus- 
band'9  property  in  the  wife's  chattels  springs  into  exist- 
ence' with  the  commencement  of  her  possession  during 
the  coverture,  as  if-  the  manucaption  l)ad  been  his 
instead  of  hers.  Clancy,  in  his  woric  on  Husband  and 
WifeV  states,  that,  as  a  general  ru)e,.the  wife  cannot  possess 
personal  property ;  thiit,  as  far  back  as  English  jurispru- 
dence could  be  traced,  marriage  conferred  on  the  husband 
dominion  over  the  pos^es^ion  of  the  wife;  that,  in  the 
contemplation  of  law,  the  wife  is  scarcely  considered  to 
have  a  separate  existence  ;  that  the  unity  of  the  persons 
of  husband  and  wife  is  the  source  whence  the  wife's  disa- 
bility to  possess  personal  property  is  derived,  and  that  the 
81 
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husband  tak.es  the  wife's  chattels,  which  come  into  the 
wife's  possession  id  her  own  rights  whether  it  be  by  gift, 
or  bo([ue8t,  or  in  any  other  way. — Clancy  on  Husband 
and  Wife,  1-2-3.  And  it  has  beci;  decided  by  thiseourt, 
that  bccii.usethe  legal  existence  of  the  wife  is  merged  in 
that  of  herijusband,  a  delivery  tp  the.  wi/o  is  a  delivery 
to  the  hui^band,  and  the  possession  of  the  wifo  ia  the 
pos*5Cs5.siou  of  the  husband. — Mach!em  v.  Machem,  15  Ala. 
373;  McDaniel  v.  Whitman,  16  Ala.  348;. Mason  v.  Mc- 
Neill, 23  Ala.  201,  214-217;  Walker  v.Fenner,  28  Ala. 
367 ;  Magee  v.  Toland,  8  Porter,  36-42.  There  are  de- 
disions,  which  .distinguish  the  .eftect  of  the  wife's  con- 
structive possession,  as  implied  from  the  holding  of 
another  for  her,  as  her  guardian,  bailee,  and  the  like,  in 
the  cases  where  i;he  wife  survives,  from  its  eftect  .when 
the  husband  siiwives.  But  auoh  distinction  does  not 
belong  to  cases  where  the  wife  had  actual  possession,  and 
it  has  never  been  made  in  such  cases.  A  consideration 
of  the  cases  making  that  distinction  would,  therefore,  be 
altogether  out  of  place  in  this  case. 

Tlio  marriiige-tie  between  George,  W.  Bell  and  Lucy 
Bell  was  subsisting  when  the  latter  went  into  the  aetoal 
possession  of  the  slave  Linda;  and  by  virtue  of  that  pos- 
session, upon  the  principle  hereinabove  stated,  the  hus- 
band became  the  owner  of  the  slave,  unless-somcthingin 
the  relation  and  attitude  of  the  husband  and  wife  towards 
each  other,  or  in  the  conduct-  of  the  husband,  excepts  the 
case  from  the  operation  of  the  general  rule.  Tiio  first 
charge  given  by  the  court  below  is  predicated  upt>n  the 
supposition,  that  an  exclusioa  of  the  marital*  rights  re-. 
suits,  and  an  exception  to  the  general  rule  prevails,  whe» 
the  liiisiiand,  long  before  the  wife's  possession,  lived  npiirt, 
and  in  (;ompIeto  estrangement  from  his  wife  and  iau>ily, 
in  an  iidulterous  connection,  and  so  continued  to  live 
until  his  death  many  years  afterwards,  and  never  had  or 
claiiiu'd  possession  of  the  property,  and  intended  never- 
to  rlaim  it,  but  intended  that  his  wife  should  hold  anrd 
ei)j.\v  it  as  her  separate  estate.  Th«  conclusion  expressed 
in  tlie  charge  is  put  upon,  the  finding  of  two  distinct 
matters,  which  seem  to  derive  no  force  from  tbe-ir  union, 
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and  present&  these  two  points  x)ftnvestigation— what  is 
the  effect  of  th^j  husband's  separation  from,  his  wife,  and 
his  adultery  ?  and  what  is  the  effect  of  his  intentional 
leaving  of  the  pro|ierty  to  the  exclusive  enjoyment  and 
cont^o^of  his  wife,  separated  from  htm,  coupled  with  the 
intefitioQ  that  she  should  have  a  separate  estate  in  it  ?     " 

What  wouW  be  the  effect  of  the  husband's-  separation 
from'  bis  wife  and  h,ia  aidultery,  if  accompanied  by  a  per- 
manent abandonment  of  the  State^  is  hot  the  question. to 
be  decided.  The  abandonment  of  the  State  is  not  within 
the  hypothesis  of  the  charge,  and,  indeed,  is  not  shown 
by  the  evidence.  In  the  cases  which  concede  to  the  wife,' 
wh<!)  has  been  deserted  by  her  husb{ind,  the  privileg/3s  of 
contracting  and' suing  as  a  femte  sole,  the  husband  had 
either  permanently  abandoned  the  State,' or  had  been 
banished,  or  bad  neverr  resided  in  the  State ;  atid  they  are 
expressly  put  upon  the  ground  of  the  tusband's  non-resi- 
dence.— Arthur  &  Corprew  v.  Broadnax,  3  Ala.  557; 
James  v.  Stewart'  &  Rainey,  9  ib.  855 ;  Mead  v.  Hughes, 
15  ib.  139;.  Krebs  v.  O'Grady,  28  ib:  726 ;  Roland  v.  Lo- ' 
gan,  18  i&.  307;  Gregory  v.  Pierce,  4  Mete.  478;  Abbot 
V.  Bailey,  ,6  Piet.  89;  Gr^ory  v.  Paul,  15  Mass.  31; 
Smith  V.  Silence,  4  Iowa,  321.  The  principid  of  these 
cases  ifl,  that  to  relieve  the  wife  of  the  disaibilities  of  cov- 
erture, and  to  free  her  from  the  operation  of  the  common- 
law  doctrine  of  the  merger  of  her  le^al  existence  in  that 
of  her  husband,  which  controls  almost  every  question  of 
marital  right  and  obligation,  there' mu^t  be  somcJtliing 
deemed  analogous.'to  an  abjuration  of  the  realm.  Those 
cases,  give  no  sanction  to  the  proposition,  that  desertion, 
cruelty,  adultery,  or  any  other  like  cause,  can,  of  itself, 
deprivethe  husband  of  his  rights,  or  reinvest  the'  wife 
with  the  powers  of  a  feme  sole. 

Our  deoisioiis  have  infringed,  to  some  extent,  the  rigid 
Tul^  of  the  common  law,  that  to  invest  the  wife  with  tlio 
capacity  of  2b  feme  sole,  there  must  be  a  banishment  of  the 
husband,  or  an  abandonment  of  the  country  for  life  with- 
out the  privilege  of  returning,  or  transportation  for  a 
certain  number  of  years;  but  this  court  ha9  evidenced  no 
inclination  to  depart  from  the  common-law   rule  farther 
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than  is  above  indicated. — See  the  cases  above  cited ;  also 
Clancy  on  H.  &  W.  book  1,  ch.  4,  p.*  54;  2  Bright  on 
H.  &  W.  69-70 ;  Bell  on  H.  &  W.  34-36. 

In  Massachusetts  it  has  been  decided,  that  the  wife  was 
not  reinvested  .tvith  the  privileges  of  a  feme  sde^  when 
her  husband  lived  kpart  from  her,  in  another  t6wn,  in 
adultery,  and  she  carried  on  trade  on  her  own  a<jconnt. 
liuss^U  v.  Broojis,  7  Pick,  65.  ^  In  the. case  of  Altemus* 
(1  Ash.  49,)  it  was  held  in  Pennsylvania,  that  a  husband 
was  not  deprived  of  the  right  of  administration  upon  the 
estate  of  his  deceased  wife,  on  account  of  his  cruel  and 
barbarous  treatment  of  her,  and  his  abandonment  of  her 
many  years  before  her  death.  In  the  case  of  Abbot  v. 
Bayley,  (6  ?  Pick.  89,)  where  it  Was  replied,  to  the  plea  of 
coverture,  that  the  husband  had,  about  eighteen  years 
before,  driven  the  plaintiff  from  his  houSQ  by  cruol  treats 
ment,  and  had  since  lived  in  adviltety  in  one  State,  while 
the  wife  maintained  herself  in  another,  it  w:as  said,  that 
if  the  parties  had  lived  in  the  same  State,  it  was  certain 
that  the  facts  stated  in  the  replication  would  not  have 
avoided  the  plea  of  coverture. 

It  ia  now  well  settled,  both  in  England  and  America, 
that  where  husband  and  wife  live  apart  by  agreement^ 
the  wife  has  no  right  to  sue  and  be  sued  s(d  a  feme  sde, 
and  the  husband's  interest  in  her  property  is  not  tfflfeeted. 
2  Kent's  Com.  (ra.  pp.)  164  to  162 ;  Ames  v.  Chew,  5  Met- 
calf,  320*  In  England,  the  doctrine  is,  that  a  ^divorce  a 
77wisa  eiihoro  does  not  eojifer  upon  the  wife  a  ci^pacity  to 
sue  and  be  fiued.-rLewis  v.  Lee,  8  B.  &  G.  291.  Aii(i  in 
Pennsylvania  the  same  doctrine  seems  to  jiave  been  hi^Id. 
Clark  V.  Clark,  6  Watts  &.  Ser.  85*  In  Massachusetts, 
the  capacity  to  sue  and  be  sued  is  conceded  to  a  woman 
divorced  a  mensa  et  thyro  ;  but  it  is  put  expressly  upon  the 
ground,  tl^at  the  separation  is  sanctioned  by  the  law. 
Dean  v.  Richmond,  5  Pick,  46L  The  doctrine  of  this 
Massachusetts  decision  has  the  approval  of  Chancellor 
Kent,  who  intimates,  that  it  might  with  propriety  be  ex- 
tended, so  as  to  include  the  case  of  the  wife  of  a  husband 
imprisoned  for  crime. — ^2  Kent's  Com.  (m.  p.)  158.  In 
this  State,  it  has  been  decided,  that  a  divorce  a  mema  ei 


Digitized  by 


Google 


r 


JUNE  TERxM,  1860.  477 


Bell  v.  Bell's  AdmV. 


ihoro  does  aot  affeel  the  husband^s  right  asi  tenant  by  the 
curtesy;  and  that  the  sepapation  of  a  husband  from  hiu  wife 
docs  not  take  away  the  right  of  reducing  het  property  to 
possession. — Smoot  &.Iiicholson  v.  Lecatt,  1, St.  690; 
Thrasher  V.  Ingraqj,  32  Ala.  645.-  And  it  is  held  in  Eng- 
land, that  a  husband,  from  Whom  there  is  a  divorce  causa 
aduiierii^  niay  rcklease  thfe  wife's  legacy. — Stephens  v. 
Totty,  1  Cro.  Bliz.  908;  (j/hamberlaiu  v.  Hewson,  6  Mod. 
70  ;  Gilchrist  v.  Brown;,  4  Term,  76©;  Bishop  on  M.  &  B. 
§§682,  683^.  In  the  same  country  it  is  decided,  that  the 
husband's  abandonment  of  his  wife,  and  Jiving  in  ^dul- 
tQry  in  the  same  city,  is  not  a  sufficient  reason  for.  the 
court's"' grantiing. her  leave  to  convey  Ircr  property  without 
his  eoDcurrence. — jEc  p«rte.  Parker,  SOEng.  L.  &E5[.  493- 
In'  Hyde  v.  Price,  (.3  Veaey,  487,)  and  the  cases  there  cited 
and  Qommented  on,  it  is  very  eondusively  shown,  that 
the  doctrine,  that  the  husband's  abandonment  and  adul- 
tery diverts  him  of  his  interest-in  his  wife's  property,  has 
no  place  in  the  English  law.. 

In  Kentucky,  the  court,  in  maintaining  the  strict  rule 
of  the  common,  law,  has  regarded  the  wife  as  subject  to 
all  the  disabilities  of  coverture,  notwithstanding  the  hus- 
band lived  apart  from  her  in  another  Statc-^^Tattle  v. 
Mancy,  2  J,  J-  Mur.  82.  See,  .also.  Fuller  v.  Bartlett, 
41  Maine,  241 ;  Harris  v.  Taylor,  3  Sneed^  686.  •  • 

In»  the  State  of  Ohio,  it  has  been  held, .  that  a  wife, 
driveh  from  home  by  the  husband's  cruelty,  and  living 
and  maintaining  herself  aeparo^tely  from  him,  and  having 
separate  property  decreed  to  her  as  aliTnony,  may  sue  in 
respect  t^  that  plvperty,  ^law,  q,q  ^  feme  sole, — Benadum 
V.  Pratt,  1  Qhio  St.  403;  Wagg^v.  Gibbons,  6  Ohio  St.  R. 
580.  This  decision  in  Ohio  involves  a  departure  from  the 
established  law,  and  assumes  the  province  of  the  legisla- 
ture in  giving  a  new  characteristic  to  the  matrimonial 
status;  unlessit  can  bo  maintained  upon  the  ground,  that 
the  property,  to  which  the  suit  related.was  secured  to  her 
as  -alimony. — 2  Comyn's  D.  238,  Baron  aiid  Feme,  O.; 
1  Salk.  115.  In  Illinois,  it  has  been  said,. in  the  reasoning 
of  the  court,  that,  if  a  husband  compels  his  wif(^  to  live. 
eeparate  from  him  permanently,  without  her  fault,  and 
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fails  to  make  a  suitable  provision  for  her  support,  she  may 
acquire  property,  control  it  and  her  person,  contract,  sue 
aixl  be  sued  as  a/<?me  sole,  during  the  continuance  of  such 
condition.— Love  v.  Moyn^hara,  16  Illinois,  277;  also, 
Prescott  V.  Fisher,  22  111.  39,0.    •      •  • 

There  is  a  class  of  cases,  of  undisputed  authority,  Trhich 
assert  .that  a  wife,  who  carried  on  trade  upou  her  own 
account,  with  her  husband's  consent,  will,  in  equity,  hold 
her  earnings  as  a  separate  estate. — Pinkston  V.  McLe- 
morey  31  Ala.  266 :  2  Brighton  H.  and  W.,  299 ;  2  Roper 
on  11.  and  W.,  171,  172.  8o,  also,  it  is  a  doctrine  of 
equity,  that  if  the  -husband  desert'the  wife-,  bor  earnings 
during  the  desertion  will  be  treated  as  her  separate  Estate. 
21ioperon  H.  and  W.,  172,  173;  2  Bright  oivH.and  W., 
299,  300,  §§17,  18,  19;  Cecil  v.  Juxon,  lAtk.178;  This 
last  named  doetrine  rests  upon  the  principle,  tliat  h6  who 
has  abandoned  his  wife,  and 'left  her  without  a  support, 
must .  be.  presumed  to  •  consent  that  she  shall  have  the, 
earnings  of  her  industry^  and  not  intend  that  she  shall 
starve.  Roper  puts  the  doctin-e  upou  that  principle;  und- 
the  two  cases  of  Cecil  v,  Juxon,  (supra,)  and  Lampfiir 
V.  Creed,  (8  Vesey,  509,)  are  thus  harmonized ;  for,  in  the 
former,  there  W'as  the  element  of  abandortnHeiit,  from 
which  the  husband's  consent  to  the  wife'«  carrying  on 
trade  on  her  own  account<Jould  be  inferred ;  while  in  the 
latter,  that  element  was  wanting.--2  Roper  on  H.  and  W., 
172,  173,  174.  -  In  Bell  on  Property  of  II.  and  W.,  287, 
288,  the  doctrine  is  referred  to  the  same  principle.  The 
presumption  from  the  husband's  abandonment  iSjfhathe 
consents  for  his  wife  to  have  the  fruits  of  her  industry  ;  "not 
that  she  feball  htive  property  coming  to  hex  as  a-  distribu- 
tee. The  principle  upon  which  the  doctrine  re^ts,  shows 
that  it  has  no  application  in  this  case,  and  that  it  is  alto- 
gether misapplied  by  the  counsel  wh-o  rest  upon  it  a  vin- 
dication' of  the  charge  of  the  court  below. 

The  decision  in  Starrett  v.  Wynn,  (17  S.  &  R.  130,)  re- 
ferred to  by  the  connsel  for  th^  appellee,  seems  iVbm  the 
opinion  to  have  been  made  in  reference  to  the  property 
acquired  by  the  wife  during  the  period  of  the  husband's 
desertion ;  and  as  "courts  of  law  in  Pennsylvania  (there 
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being  no^chancory  court)  enforce  equitable  rights,  the  de- 
cirtion  may  be  referred  to  the  equitable  doctrine,  that  an 
abandoned  wife  is  etititled  to  her  earnings.     It  is  qtioted 

.  as  an  authority  to  that  effect  by  Chancellor  Kent,  (2  Kent's 
Com.  164,)  and  it  is  only  when'  viewed  in  that  light  that 
it  cart  b^  considered  as  an  authority  supported  by  any 
80«nd  princip>e*  'We  confess,  however,  that  an  exami- 
nation of  Knapp  V.  Scholl,  <10  Penn.  St  R.  19S,)  and 
Bonj^lau'gh  v.  Bon'slaugh,  (17  S.  &  R.  861,)  in  connection 
with  Starreft  V.  Wynn,  isupta^)  inclines  ns^to  think,  that 
in  Pennsylvania,  the  husband's  aban(k)nraent  of  his  wife 
is  ree^arded  as  depriving  him  of  his  marital  right  in  her 
property.       '    '     .    ' 

There  is,  also,  a  class  of  cases,  in  which  a  court  of 
equity  layfe  hold  of  thewife's  equitable  property  coming 
\vrthiiT  its  reach^  and  out  of  it' makes  provision  for  her 
maintenance,  where  the  husband  has  deserted  oi*  mistreat- 
ed her.  There  seems  to  be  no  fixed  rxile  as  to  the  amount 
of  provifiion  to  be  Mlarfe  for  the  wife  in  such  cases;  but 
wh<^re  the  abandoitmfent  of  the  wife  was  tofaf  and  perma- 
nent, the  chancellor  has  gone  to  the  ei^tent  of  appropri- 
ating the  wife's  entire  property  coming  within  his  power 
to  her  maintenance. — Drunrmond  v.  McGtee,  4  Johns. 
Ch.  R.  318 ;  Btll  on  Property  of  H.  and'  W.,'  137,  138 \ 
2  Story's  Eq.  Ju.  §1424:  WildmaaV.  Wildman,  9  Vesey, 
174;  2  Kent's  Cofn.   140;  Kenny  v.  Udall,  5  Johns.  Ch. 

*  464.  But  this  class  -of  cases  can  .have  no  application, 
where  the  title  of  the  Husband  has  beert  perfected  by  the 
r^ductipa  ^f  the  property  info  the  actuarpo^session  of 
ihe  wife  pending  the  coverture. 

This  extended  collation  of-  the  authorities  indicates  the 
existeuice  of  some  decisions,  which  would  sustain  the  po- 
sition, that  the  roaritalright  of  Bell  never  attachi^d,  in 
consequence  of  his  desertion  of  hi«  wife,  and  his  adultery; 
bnt  the  great  weight  of  authority  in  this  country,  and  the 
rulings  of  all  the  courts  in  England,  and  the  opinions  of 
the  text-writers,  are  the  -other  way.  And  besides,  such  a 
doctrine  is  at  variance  with  thecommon-lawtheory  of  the 
marriage  relation.  It  would  attach:  to*a  voluntary  sepa- 
ration  on   the   husband's' part  all  the  consquences  of  a 
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divorce  a  vinculo^  so  far  as  the  wife'6  capacity  to  contract^ 
to  sue  and  be  sued,  and  to  acquire  property,  is  concerned. 
It  would  deprive  the  husband  of  hia  interest,  jure  ynaritiy 
in  his  \vije*s  property,  while  he  remains  liable  for  her 
maiutenaoce,  It  would  free  the  wife  from  all  the  disa- 
bilitio^j  of  coverture,  jwhile.ajl. the  l^al  remedies  for  en- 
forcing-against  the  husband  his  liabilities  and  responsi- 
bilities remained  open.  It  would  deprive  the  husband  of 
all  interest  in  the  wife's  property,  but  leave  her  ri^ht  to 
dower  and  a  diptribqtive  share  iu  hi^  .estate  unaffected. 
We  cannot  follow  the  authority  in  favor  of  that  position, 
and  must  decide,  that  the  desertion  and  infidelity-  of  Bell 
did  not  prevent  his  marital  right  from  attaching  to  the 
property  in  question. 

We  liow  come  to  .the  second. point- ot  inquiry  growing 
out  of  the  first  charge  given,  which  is  as  to  the  eifect  of* 
the  intentional  leaving  by  the  husband  ot  the  property  to 
the  exclusive  control  and  enjoyme^it  of  the  wife,  separa- 
ted from  him,  co.upled  \^fitU  the  intention  that  she  shcjuld 
have  a  separate  estate  iu  it»  In  the  outsetof  this  opiuioU) 
we  adduced  the  authorities  which  establish  that  the  fail- 
ure of  the  husband  to  take  the  control  of  the  property, 
his  wife  being  in  possession,  could. not  pi-eyeUttke  vesting 
of  his  right,  because  the  possession  of  the  wife  i^  the  pos- 
session of  the  husband.  This  loaves  nothing  to  be  con- 
sidered in  reference  to  ^liis  last  point,  save  the  effect  of 
the 'husband's  intentiou.tliat  his  wife  should  have  a  sepa^ 
rate  estate.  If  the  marital  rights  of  th0  husband  attached 
upon  the  reduction  of  the  slave  into  the  wife's  possession, 
it  remained  the  property  of  the  husband,  unless  he  sub- 
sequently gave  it  to  the  wife.  It  seems  that  $ach  a  gift 
was  not  made,  and  if  it  hud  been  made,  it  could  oply  be 
available  in  equity.  The  question  is  reduced  to  thia, 
whether  the  husband's  rights  attached;  and  tliat  djepeods 
upon  the  other  question,  whether  the  husband's  intentioD 
that  his  right  should  not  vest,  and  that  his  wife  should 
have  a  separate  estate,  Js  suflicient  to  exclude. the  right 
Jure  ruaritiy  a.nd  invest  the  wife  with  a  separate  estate.  la 
the  examination  of  this  questioi\,  w<i- need  not  look  be- 
yond the  decisions  of  our  predocessorfl  ip  this  court;  for 
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there  is,  perhaps,  no  country  where  this  subject  has  been 
more  thoroughly  examined. 

Thecase  of  Puryearv.  Paryear,  (12  Ala.   18,)  was  an 
potion  by  the  husband's  representative,  to  recover  money, 
arising  from  the  hire  of  a  negro,  which  the  wife  had  hired 
out,  in.  her  own- name,  with  her  hu&band's   consent.     A 
part'of  the  money  had  been  reeeit^ed  by  the  husband,  and 
paid  over  to  her  by  him.'    The  husband  declared  tl>e  slave 
to  be  hers,  atid   recogftized-  hef '  right   to  lend  out   the 
money,  and  to  receive  payment  of  it.     These  positive  acts 
of  the  husband  were  held  sufficient  to  show  ^  gift  by  the 
husband  to  the. wife.     The  decision  is  not  based  upon  a 
bare  intention  of  the  husband  that  the  wife  should  have 
the  property,  but  upon  acts  amotinting  id  a  e^ift.     In  the  , 
case  of  Machem  y.  Machem,  as  reported  in  28  Ala.  374, 
the  decision  that  the  husband  did  not  reduce  the  property 
to  possession  ds  husband^  and  th^  the  wife  took  a  sepanite 
estate,  is  placed  upon  the  groiind,  that  the  delivery  to  th^ 
wife  was  qualified,  as  being  made  for  her  separately  froni* 
her  husband,  by  his  positive  direction  or   consent.     The 
same  position   is  t^ken  in  Jennings  v.  Blocker,  (25  Ala. 
415,)  where  it  is  said,  that  the  husband  '^may  repudiate 
all  claim  as  husband  to  property  given  to  the  wife,   and 
elect  to   treat   it   as*  hers,  and  hold  or  control  it  as  her 
trustee;  and  if  this  election  is  i?iade  before  the   right  or 
title  is  vedted  in  him,  and   the  coverture  is  determined 
while  it  is  so  held,. his  marital  rights  cannot  be  asserted 
afterwards  to  it."     In  that  case,  the  receipt  of  the  prop- 
erty was  accompifinied  by  the  consent  of  the  husband  that 
it  should  be  tlie  wife's,  and  should  be  held  as  hers.     In 
Gillespie  v.  Burleson,  (28  Ala    551,)  a  similar  question 
arose,  and  it  was  cle^irly  signified,   that  the   liusband's 
consent,  given  at  the  time  of  the  delivery  of  a  slave  to 
the  wife,  was  necessary,  to  so  qualify  the  delivery  as  to 
exclude  bis  marital  right.    In  Lockhart    v.   Cameron, 
(29  Ala;  355,)  the  principle  was  thus  announced:  *'Wh6n 
the  husband  receives  the  property  as  the  separate  proj>er{y  of 
the  wvfe"  and  holds  it  openly  and  avowedly  in  the  same 
right  during  the  cantinuance  of  the  coverture,  "  his  right 
to  the  property  never  (does  attach,  because  he  never  re- 


Digitized  by 


Google 


482  ALABAMA. 


Bobe's  il'eirs  v..Stick,»ey. 


daced  it  to  posseasioa  aa  husband."  The  authorities thua 
collated  suffice  to  phow,  that  in  all  the-  cases  wh^re  the 
husband  has  been  excluded  from  the  ownership  of  the 
wifo'.»s  property  during  the.  coverttire,  it  has  -been  i>pou 
the  ground  of  his  po&itive  assent  to  that  eicclusion,  quali- 
fying th^  d^clivery  or  reduction  to  possession.  There  is 
no  case,  in  which  the  mere  jnteut  of  the  husband  that 
the  wife  should  have  a  separate  ^estate  in  the  property, 
has  boon  held  to  take  away  his  right  ae  husband.  The 
hu.sband  has  a  positive  right  to  the  chattels  of  tlie  wife 
reduQed  to  possession,  and.  he  is  not  divested  of  that  right 
by  a  mere  uuexeoutod  intention  so  to  divest  himseff*  It 
is  not  enough  that  the  hysband  intends  not  to  claim  his 
right.  He  must  actually  an.d  positively  as&ent  to  his  ex- 
clusion. \Ve  understand  the  first .  charge  .to  ^ssert  the 
contrary  doctrine,  au4  we  must  declare  it  to  be  erroneous 
in  doing  so.  .     •       • 

The  delivery  of  the  slave  Linda  to  Mrs.  Bell,  as  her 
distributive  share  in  her  husband's,  estate,  by  the  admiais- 
istrator  of  that  estate,  vested. suoh  legal  title  as  belonged 
to  the  estate;  and.  it.  was  .competent  to  prove  the  cjQn  tents 
of  the  burnt  record.  .  . 

We  do  not  deem  it  neccvssary  to  «otice  thro  other  ques- 
tions presented.  , 
.  Judgment  reversed,  and  cause  remanded. 


36    4821 
106    597 

'■*2Uii/  BOBE'S  HEIRS  vs,  STICKNSTi".    ' 

[bill  in  equity  roR  specific  pekformakcb  op  contract  op  sale.] 

1.  What  is  revisabk. — On  appeal  by  the  complainants  frokn  ft  final 
<iecree  in  chancery  in  their  faTOP,  assigning  as  error  the  nilea 
adopted  by  the  chancellor  for  the  statement  of  t^e  accounts  be^ 
tweon  the  parties,  the  appellate  court  will  not,  a>  the  instanqe  of 
the  appellees,  con«ider  the  equity  of  the  bill. 

2.  When  exception-id  master* s  report  is  necessary. — Where  the  chancellor, 
in  ordering  a  reference  to  the  master,  prescribes  the  rules  to  be 
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observed  in  the  statement  of  ike  account,  and  the  master  conforms 
to  those  rules,  an  exception  to  his  rep6f  fc  is  not  necessary  to  ena- 
ble the  appefUate  xjourt  to  examinfe  into  the  correctness  of  the  ac- 
count thus  stated.         ... 

3.  ('oiistruction  and  weljht  of  answer, — A  statement  i\K  an  anstver,  to 
the  effect  that  "respondent  does  not  admit  the  statement  of  mo- 
neys paid  as  charged  in  the  bill  to  be  correct,  but  avers  that  the 
aggregate  of  said  payftiehts  but  little  (if  any)  exceeded  the  amount 
oC  prinoipai.ahd  interest  due  on  the  first  of  Said  notes,"  does  not 
eo  negative  the  payments  claimed  In  the  J)^  as  to  require  the  tes- 
timony of  two  witnesses,  or  of  on©  witness  with  corrobowrting  cir- 
cumstances, to  overturn  it. 

4.  'Predlcitte  for  iniroduciwn  of  secondary  .evidetiee. — Secondary*  evidence 
of  the  contents  of  i^  vendor's  title-bond,  and  of  liis  several  receipts 
for  partial  paymentamade  by  the- purchaser,  is  admissible,  on  proof 
that  said. papefrs  were  last  seen,  after  the  purchaser's  application 
for  the  benefit  of  the  bankrupt  act  of  1841,-  on  file  with  his  other, 
papers  in  the  office  of  ther  assignee  in  bankruptcy;  that  sajd  as^ 
sir^nee. afterwards  abscoiided,  and  was  removed  from  office,  having 
>ever  turned  over  to  his  successor  the  books  and  papers  belonging 
•to  his  office ;  and  that  the  succeeding  assignee,  after  diligent  search 
in  his  office,  jCDuld  not  find  them,  and  could  obtain  no  iYiformation 
concerning  them  from  his  predecessor,  .tp  whom  he  made  several 
applications  by  letter* 

5;  Co)i'^fnslv€ness  of  judipneiil. — A  judgment  at  lasv  on  a  promissory 
note,  given  for  the  purchase-money  of  land,  is  conclusive  between 
the  parties'  as  to  thfe  an^ourit  then  due  on  the  note;  and  the  de- 
jTendant.'whexi  subsequently  seeking  a  specific  performance  of  the 
contract  in  equity,  cannot  claim  the  benefit  of  payments  which 
ought  to  have  been  credited  on  the  note.  . 

6.  Application  of  pQymentsr^li  a  debtor,  owing  several  demands  to 
the  same  creditor,  makes  a  general  payment,  without  giving  any 
directions  as  to  its  appropriation,  the  creditor  may,  at  his  election, 
apply  it  if>  any  one  of  the  debts  then  due,  but  cannot  ^yrefer  a  debt 
not  due,  to  the  exclusion  of  one  due  or  past  due;  and  if  he  fails 
to  make  any  election,  the  law  will  make  the  application  according 
fo  fixed  rules,  preferring  a  debt  due  or  past  due  to  one  not  due. 

7.  Same, — Where  a  debtor  owes  tv^o  notes,  maturing  at  dififerent 
timesf,  and  Ih^  creditor  has  brought  suit  on  the  first ;  and,  on  the 
day  the  second  nojfce  matures,  the 'debtor  makes  a  general  pay- 
ment, without. giving  any  directions  as  to  the  manner  of  its  appro- 
priation,—the  fact  that  the  creditor  afterwards  takes  judgment 
on  the  first  note,  for  the  full  amount  due  thereon  with  ihterest, 
fihows  an  election  on  his  part  to  apply  the  payment  to  the  second^ 
note.    '     '  • 

At'PEAL  from  the  Chancery  Court  at  Slobile. 
Ileafd  before  th(5  Hon.  Wade  Ketes. 


Digitized  by 


Google 


484  ALABAMA. 


Bobe's  Heirs  v.  Stickney. 


THfe  origihal  bill  in  this  case  was  filed,  on  tlie  23d  Ifo- 
veraber,  1848,  by  the  beirs-at-law  qf  Thomas  Bobe,  de- 
ceased, infants  suing  by  their  next  friend,  against  Henry 
Stickney,  and  the  personal  representative  of  said  Thomas 
Bobe;  and  sought  the  specific  performance  of  a  contract, 
by  which  said  Stickney,  on  the  26th  November,  1886, 
sold  to  the  said  Bobe  ^  lot  in  the  city  of  !Slobile.  Py  the 
terms  of  the  contract,  as  alleged  in  the  bill  and  admitted 
in  the  answer,  Bobe  executed  his  three  promissory  notea 
for  the  purchase-inoney,  due  one,  two,  and  three  years 
after  date,  for  $602  50,  $855,  and  p907  70,  respectively; 
and. Stickney  executed  and  delivered  to  him  a  bondj  con- 
ditioned to  make  "  a  fee-simple  warranty  title'*  to  th^  lot 
pn  the  punctual  payment  of  the  notes  at  maturity,  to- 
gether with  the  taxes  and  other  demands.  The  title- 
bond,  a  copy  of  which  was  made  an  exhibit  to  the  origi- 
nal bill.,  stated  that  Bobe,  by  t'ho  terms  of  the  contract, 
agreed  to  erect  '.'  a  good  bouse  or  shop"  on  tlie  lot ;  and 
it  wjis  admitted  that  he  did  erect  improvements,  the  value 
of  which  was  controverted..  Bobe  went  into  possession 
of  tbc  lot  under  his  purchase,  and  continued  in  possession 
until  some  time  in  1842,  when,  asi  the  bill  alleged,  "said 
Stickney  got  the  possession  by  intiueing  the  tenant  of 
said  Bobe  to  attorn  to  him*';  but  the  answer  alleged,  that 
Stickney  took  possession  under  a  purchase  at  the  tax- 
col  lector*s  sale,  Bobe  having  failed  to  pay  the  taxes  as  he 
agreed  to  do. 

-The  bill  alleged,  that  the  following  payments  were 
made  by  Bobe  on  the  notes  given  for  the  purchase-money; 
June  14,1837,  $525  50;  December  13;  1837,  $200;  April  16, 
1831),  $5;  June  22, 1889,  $200;  Nov.  1, 1830,  $50;  Nov.  26, 
1839,  $100;  March  17,1840,  $200;  May  7, 1840,  $150 ; 
August  11,  1840,  $100  ;■  March  16,'  1841,  $100 ;  and  that 
some  of  theee  paymerjts  were  endorsed  on  the  notes, 
while  separate  receijpts  were  taken  for  the  otbera.  In 
reference  to  these  pdym^nts,  the  answer  contained  the 
following  statement:  "Respondent  admits,  that  said 
Bobe,  during  his  life-time,  made  payments  of  money  to 
him,  at  various  limes,  on  account  of  the  purcbase-money, 
the  consideration  for  said  land ;  the  times  of  which  pay- 
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m^ntft,  and  the  amounts,  this  defendant  cannot  specify, 
having  kept  no  copies  of  the  receipt8,Qr  memorandum  of 
payments ;  but  he  does  riot  admit  the  statement  of  moneys 
pai(l  as  charged  iti  the  bill  to  be  porrect,  but  avers  that 
the  aggregate  of  said  payments  but  little  (if  at  all)  exceeded 
the  amount  of  priacipal  and  interest  due  on  the  first  of 
Bkid  notes,  and  the  additional  one  hundred  and  t'^irty 
dollars,  which  was  to. be  a  cash  {)ayment/'  Stickney 
brought  suit  on  the  second  note,  in  December,  1838,  and, 
on  the  6th  March,  1840,  recdvered  a  judgment  thereon 
for  jjl^014-  60,  besides  costs;  on  which  judgment  an  exc: 
cution  was  issued,  which  was  returned  sthyed  by  order  of 
the  plstintiff.  The  bill  alleged,  that  Stickney  had  received 
from  the  r^nts '  of  th.e  land  inore  than  sufficient  to  pay 
the  residue  of  the  purchase-money,  after  deducting  the 
payments  made  by  Bobe ;  but  the  defendant  denied  this 
averment,  and  declared  that,  "if  the  eraid  complainants 
shall  pay  him- the  original  purchase-money,  with  interest, 
costs  and  expenses,  and  the  court  shall  so  decree,  he  is 
r^dy  at  any  moment  to  execute  to  them  a  fee-simple  title 
to  said  land."  In  his-  answer,  ho\^ever,  to  the  second 
ameftded  bill,  occurs  this'statem'ent:  '^Respondent  adopts,. 
as  part  of  tliis  his  answer,  all  his  former  answers,  except 
so  much  as  ofibrs  to  reconyey  the  land  in  the  said  bill 
descpitied  oh  payment  by  plaintiffs  of  the  original  pur- 
chase-money, interest,  and  costsi" 

Bobe  died  in  May,  or  June,  1843,  having  been  declared 
a  bankrtipt,  under  the  act  of  congress  of  1^41,  on  the  3d 
May,  1842.  •  The  discharge' in  bankruptcy  was  set  up  by 
the  defendant,  in  his  answer  to  the  original  bill,  by  way 
of  plea  to  the  rejlef  sought.  The  complainants  after- 
wards filed  an  amended  bill,  in  which  they  alleged.said 
Bobe's  application  for  the  be-nefit  of  the  bankrupt  law, 
and  his  discharge  under  the  decree  of  the  court;  that  he 
sui'rendered  to  the  assignee  in  bankruptcy  all  his  rights 
of  property,  &c.;  that  his  rights  under  the  said  contract 
with  Stickney  were  never  sold  or  otherwise  disposed  of 
by  the  assignee;  and  that  Bobe's  creditors,  after  his  death, 
released  to  the  complainants  all  their  demands  against 
his  estate.  .  In  his  answer  to  the  amended  bill,  the  re- 
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gpoudent  admitted,  that  he  b^d  uever  been  eaed  on  his 
title-bond  by  any  person  claiming  under  the  assignee  in 
bankruptcy ;  but  he  required  prpof  of  the  fact  that  the 
evidences  of  said  Bobe's  interest  under-the  contract  had 
been  delivered  to  the  assignee  in  bankruptcy,  arid  of  the 
execution  of  the  creditors'  release  to  the  complainants. 

A.  Lavisson  and  J.  11.  Smoot  were  the  chief  witn.essea 
examined  by  the  complainants.  Lavisson  testified,  that 
having  been  employed  by  Bobe*8  widow,  sQon  after  her 
husband's  death,  to  bring  suit  against  Stickney  for  the 
lot  in  controversy,  he  went  to  the  office  of  P.  T,  Harris, 
then  assignee  in  bankruptcy,  for  .the  purpose  of  .examin- 
ing Bobe's  papers  relating  to  the  matter;  that  Joseph  li^ 
Young,  the  partner  and  agent  of  said  Harris,  took  out  a 
bundle  of  papers  from  an  iron  chdst  in  hisoffioe^  opened 
it,  i^nd  haiideck  to  him  a  title-bond  and  several  receipts, 
which  purported  to  be  in  the  hanclwriting  of  said  Stick- 
ney, and  a  promissory  note  signed  by  Bobe,  correspond- 
ing with' the  second  one  of  the  notes  above  described; 
that  he  took  copies  of  these  documents,  which  were  at- 
tached to  his  deposition ;  and  that  said  Youag  has  eince 
died.  The  receipts  referred  to  by  this  witness,  and  the 
matters  of  account  connected  therewith,,  are  particularly 
described  in  the  opinion  of  the  count,  and,  therefore,  re- 
quire no  further  notice  here.  Smoot  testified,  that  iu 
1848,  after  said  Harris  had  left  the  State,  and  had  been 
removed  by  the  court  from  his.  said  office,  he  was  ap- 
pointed assignee  in  bankruptcy  for  the  southern  district 
of  Akbama;  that  he  immediately  made  diUgent  inquiry 
for  all  books  and  papers  belonging  to  the  office,  but  was 
not  able  to  procure  them ;  that  he  wrote  several  times  to 
Harris,  asking  information  aljtout  said  books  and  papers, 
and  particularly  about  Bobe's  p^i^pers  above  described,  but 
recei\'<Hl  no  reply  from  him;  and  that  he  uever  qualified 
as  a^si'jcnoe  in  bankruptcy  under  his  appointment,  because 
he  could  not  get  the  books  and  papers  belonging  to  the 
office. 

The  cause  was  heard,  on  pleadings  and  proof,  in  April, 
1852,  before  Chancellor  Lesesne,  who  ordered  a  reference 
of  the  matters  of  account  to  the  master;  and  at  the  April 
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term,  1858,  the  master,  reported  a  balance  of  ?242  against 
the  defendant;  but  tbe  report  ddes  not  appear  to  have 
been  acted  on  by  the  chancellor.  At  the  January  te;rm, 
1855,  Chancellor  Keyes  b'pdered  a  re-statement  of  the  ac- 
counts, atid  directed  the  master  to  take  the  judgment  on 
the  sbcond'note  as  conclusive  of  the  amount  then  due 
frorii  Bobe  to  Stiekney.  Under  this  reference,  the  mas- 
ter reported,  at  the  January  term,  1856,  that  Stickney 
wUs' iridebtied  to 'the  complainants  in  the  sum.  of  ^996. 
The  complainants  excepted  to  this  report,  because  the 
master  had  omitted  tb  charge  Stickney  with  $50,  alleged 
to  hn^e  been  paid  on  the  Isl  November,  ;1839-;  and  the 
defendant  excepted  to  each  creiUt  allowed  on  the  siicondf 
and  third  ndtes,  on  account  of  the  insufficiency  of  the 
evidence  by  which  tliey  were  established,  ,  At  the  April 
term,  1866,  the  chancellor  overruled  the  complainants' 
exception,  and  sustained  the  defendant's  Exceptions;  and 
ordered* a  re-reference  to  (he  rtlastcr,  with'  the  following 
dirof  tions  :  **In'  stating  the  account,  the  master  will  cred- 
it the  complaiiia'utg  with  the  first  note  of  $812  50,  men- 
tioned in  the  bill  as  having  been  paid  by  Bobe  in  his 
life-time,  and  §130  for  the  additional  land  mentioned  in 
the  pleadings  and  proof;  and  tvill  credit  the  defendant 
with  the  ambunt  of  the  judgiAent  on  the  eeeond  note,. 
and  interest,  and  with  the  amount  of  the  third  note  and 
interest,  without  reference  to  the  payments  set  up  in  the 
bill,  which,  in  the  opinion  of  the  court,  are  not  sudiciently 
prov^^d.  He  wilfalso  credit  the  defendant  with  the  pay- 
ment of  all  taxes  and  expenditures  for  valuable  improve- 
ments, and  charge  him  with  all  rents  received,  or  such 
as*  he  might  with  reasonable  diligence  have  collected/' 
Under  this  order  of  reference,"  the  master  reported,  at  the 
same  term,  a  balance  of  §2640  due  to  the  defcndunt;  and 
the  report  was  confirmed  by  the  chancellor,  without  ex- 
ception 6v  objection- by  either  party.  The  chancellor 
thon  rendered  a  final  decree,  directing  the  defendart  to 
convey  the  lot  to  the  complainants,  on  payment  by  them, 
^'ithin  ninety  days,  of  the  amount  Reported  to  bo  due 
iini,  a«d  ohlering  tho  bill  to  be  dismissed  if  payment 
^vas  not  made  within  ninety  days. 
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The  filial  decree,  .and  the  last  two  orders  of  reference, 
are  now  assigned  as  error  by  the  eomplainant. 

K.  B.  Sewall^  for  appeHants. — 1.  The  case  made  bj' 
the  bill  entitles  the  Qomplainants  to  relief.  Time  is  not 
of  the  essence  of  the  contract. — Davis  v.  Hone,  2  Seh. 
&  Lef.  347;  Lennon  v.  tapper,  ib.  684 ;  Pincke  v.  Curteis, 
4Bro.  C.  C.329;  Seaton  v.  Siade,  7  Vedey,265;  Hearne  v. 
Tennant,'l3  ib.  287^  Hale  v.  Smith,  1.4  ib.  433;*  Parker  v. 
Thorold,  13  Eng.  L.  &  Eq.  418 ;  Taylor  v.  Longwortb, 
14  Peters,  172 ;  Edgerton  v.  Peckham,  11  Taige,  352. 
Moreover,  the  defendant  waived  ^  panptual  compliance, 
by  acquiescing  in  the  delay,  receiving  payments  from 
time  to  time  without  objection,  and  fodncing  one  of  the 
notes  to  judgment,— 3  Maddv  446;  19  Ves.  220;  fi  Mer.  74  j 
4  Hare,  432;  4  Mqnf  332;  2  Barb.  (8.  C.)  37;  7  Ohio,  ,97; 
11  *.  124;  8  Paige,  423;  10  Ala..790;  2  Y.  &  Coll..  54  «,  66. 

2.  The  delay  is  satisfactorily  accounted  for,  by  the  death 
and  bankruptcy  of  Bobe,  and  the  infan.cy  and  condition 
of  his  heirs. — Kew  Barbadoes  Toll  Company  v.  Vrecland, 
3  Green's  Ch.  160. 

3.  The  bankruptcy  of  Bobe  is  no  -bar  to  the  suit.  The 
failurtj  of  the  assignoe  in  bankruptcy  to  dispose  of  theolaini 
by  sale,  or  to  attempt  to  enforce  it  by  suit,  was  an  aban- 
donment of  his  right  to  enforce  tli^ontract. — 3  Sandi. 
Ch.  333;  6  Law  Rep.  313. 

4.  In  his  answer  to  the  original  bill,  the  defendant  subr 
mitted  to  a  decree  on  the  payment  of  the  balance  due 
him,  and  that  submission  could  not  be  afterwards  with- 
drawn. 

6.  The  proof  of  the  receipts  signed  by  Stickney  was 
ample,  and  a  sufHoient  predicate  was  laid  for  the  intro- 
duction ot  secondary  evidence.  The  aseignee  in  bank- 
ruptcy was  the  proper  custodian  of  the  original  receipts, 
and  they  were  last  seen  among  the  papers  on  file  in  his 
office;  diligent  search  and  inquiry  for  them  was  proved 
to.  have  been  made  by  the  succeeding  assignee.  'The 
copies. were  made  by  Lavisson  from  the  originals,  \yhich 
he  testifies  were  in  the  handwriting  of  Stickney;  and  his 
testimony,  which  is  sufficient,  of  itself,  to  outweigh  the 
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evasive  atafemertt  of  the  answer,  is  corroborated  by  the 
defendant's  admission^. 

&  Tlie  judgmeiit  is  not  coti elusive  against  the  allow- 
ance of  the  payments  evidenced  by  these  receipts;  be- 
cause thi^y  were  .all  mad^  subl^equetit  to  the  appearance 
term,  and  could  only  have,  been  given  in  evidence  utider 
a.  plea  ^ts  darrein  caniinmnce^  while  the  judgment  was 
by  default. — Franklin*  \y.  McGuire,  10  Ala.  560.  More- 
over^ the  judgment  concerns  oiily  a  part  of  the  purchase- 
money,  while  this  fiuit'seeka  an  account  of  the  whole; 
and  equity  will  not  permit  the  defendant  to  shield  him- 
self behind  the  judgment  fronji  liability  for  payments 
actually  received* — ^Dart  on  Vendors,  58.4 ;  Coote  on 
Mortgages,  604 ;  2  Hilliard  on  Mortgages,  IIS.  The  mis- 
take of  the  clerk,  in  the.  calculation'  of  interest  on  the 
Bote^  is  pMent  oq  the  face  of  the  judgment,  and  ought  to 
b^  corrected.— 20  Ala..  304;  19  Johns.  246. 

.  P<  Hamilton,  cJon^ra.-^l.  The  testimony  of  Lavisson  is 
tb«  only  evidence  on  which  the  complainants  rely  to  show 
error- in  the.dccount  asistated  under  the  directioas  of  the 
i^haneellor ;  and  that,  it  is  'submittedy  is  wholly .  iuBuffi- 
cient.  He  is  a  Willing  witness,  and  reprcBents  himseli  as 
a  Jawyer,.  employed  to  "bring  this  suit.;  and.hi^  deposition 
is  in  his  own  handwriting.  Se  docs  not  prove  payments 
within  his,  knowledre,  n9r  the  bandwfiting  of  th^  receipts 
wbich  he  says  he  saw»  l^he  original  receipts  are  not  pro- 
duced, nor  is  thBir  loss  sufficiently  established. 

2.  The.  judgment  is  conclusive  as  to.  all  paynpients  al- 
leged to  hav|B  been  made  prior  to'its*  r.endition.-7-Foster 
V.  Wood,  6  John.  Oh.  90;.  Simpson  v.  Hart,  1*.  98; 
Smith  V.  I^pwry,  ib.  821;  2  Ala.  888. 

3.  The  complainants  filed  no  exceptions  to  the  report 
made  by  the  master  under  the  last  order  of  reference; 

t^nd  they  cannot  now  be.  heard  to  rais^  objections  to  4^he 
account  as  stated  by  him. 

4.  If  the  chancellor  erred  in  the  matters  of  account, 
the  complainants  have  not  been  thereby  injured,  since 
they  were  not  entitled  to  relief.  Bills  for  specific  per- 
formance are  always  addressed  to  the  discretion  of  the 
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court.— 6  John.  Ch.  222.  Here,  tbe  bill  waB 'filed  twelve 
years  after  the  contract  was  made,  three  years  after  the 
statute  of  limitations Tiad  barred  a  recovery  on  the  notes, 
and  five  years  after  the  defendant  had  taken  possession 
under  his  purchase  Sit  the  tax-collector's  sale;  and  nearly 
every  term  of  the  ccrntract  appears  to  have  been  broken 
by  the  complainants'  ancestor.  Under  such  qircumstaii- 
ces,  they  have  no  claim  to  the  favorable  interposition  of 
the  court.-^  Porter,. SOT,  313,584;  16  Ala.  451;  IJohn. 
Ch.  370;  4  Sm.  &  M{tr."694;  2  Story's  Equity,  §  771. 
Moreover,  the  bankruptcy  of  the  complaitiants*  ancestor 
is  a  bar  to  the  relief  sought  by  them,  (11  Ala.  1002;  12  ib. 
666 ;  3  McLean,  235;  2  Story,  360;  7  Blackf.SOl;  5  Watts 
&  S.  9 ;)  and  the  fact  that  they  are  infaints,  against  whpm 
there  is  no  mutuality  of  remedy,  is  a  suflScieut  reason  For 
dismissing  their  bill.— 1  Madd.  12;  1  Seh.  &  Lef.  IS,' 20; 
4  Russell,  298;  Story's  Eq.  PL  «  394;  1 3)an.Ch.  Pl.'87, 88. 

STONE,  J.— The  blll.in  this  case  was  filed  by  the  hairs- 
Ht-law  of  ^  pnrehaftor,  against  a  vendor,  to  obtain  specific 
performance  qi  a  contract  of  sale  of  real  estate  to  their 
ancet?tor.  The  chancellor  granted  relief,  but  imposed  on 
the  complainants,  as  a  condition  precedent,  the  payme.nt 
of  a  certain  sum,  alleged  to  be  the  "unpaid  balance  of  the 
purchase-money.  From  that  decree  the  complainants 
have  appealed,  and  assign  as  error  that  (h'e  chancellor 
er.red  to  their  prejudice  in  laying  down  rales  for  the  guid- 
ance of  the  register  in  taking  the  account.  The  assign- 
ments of  error,  in  their  direct  effect^  can  not  and  do  not 
raise  any  point  on  the  equity  of  complainants'  bill,  or 
the  right  of  complainants  to  maintain  this  suit.  It  is 
contended,  however,  for  appellee,  that  there  is  no  equity 
in  the  bill  of  complainants;  and  consequently,  that  the 
decree  of  the  chancellor  should  not  be  reversed,  even  if 
we  should  find  th«t  in  the  matter  of  the  account  the  court 
had  fallen  into  an  error. 

Tln-s  is  not  the  first  time  we  have  had  occasion  to  con- 
sider this  question,  although  we  have  not,  in  terms,  ex- 
pressed our  opinion  upon  it.    We  will  now  proceed  briefly 
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to  do  so,  and  to  give  a  few  of  the  reasons  which  induce 
us  not  \o  adopt  the  practice  indicated. 

There  is,  in  this  case,  lio  assignment  of  error,  under 
wliich  we  could,  with  any  propriety,  dismiss  the  complain- 
aots'  bill.  The  (Jpmplainants  assign  the  errors,  and,  of 
course,  do  not  aver  that  they  have  no  right  to  relief.  The 
most,  that  we  could  do — and,  as  we  understand  it,  the  ap- 
pellee a§ks  us  to  do  no  more — would  be  to  ajQfirm  that  the 
ooraplainants  had  obtained  greater  relief  than  they  were 
entitled  to,  and,  on  thi^t  j^coount,  refase  to  reverse  the. 
chancellof*8  decree.  Refusing  to  reverse,  the  result  would 
b^  an  af&rmanca  of  the  decree  belpwl  This,  in  many  cases, 
would  operate  a  very  great  oppression.  It  would  cut  oft* 
all  right -of  amendment,  in  cases  in  whicb,  possibly,  the 
very  defect,  on  account  of  which  we  should  refuse  to  re- 
verse, might  be  remedied  in  the  eourt  below. 

If  the  chancellor  ha.d  decreed  absolutely  against  the 
complainants  below,  and  the  case  had  come  here  by  ap- 
peal, we  would,  in'naost  cases,  feel  it  our  duty  to  inquire 
if  the  bill  contain  equity;  and  finding  that  it  does  not,  to 
affirm  the  -chancellor's  decree,  although  he  may  have 
rested  his  judgment  on  a  different  and  insufficient  reason. 
.That  would  have  presented  the  familiar  principle  of  a 
right  judgment  for  a  wrong  reason. 

Without  intending,  in  this  case,  to  intimate  any  opin- 
ion on  the  sufficiency  of  the  hill  of  complainants,  we  feel 
it  our  duty,  in  the  condition  in  which  this  case  comes  be- 
fore us,  not  to  inquire  into  that  question.  The"  equity  of 
the  bill  uot  being  raised  by  any  of  the  assignments  of 
error,,  that  question  must  remain  res  Integra  in  thib  court. 

[2.]  The  question  of  the  account  is  alone  presented  by 
the  assignments  of  error.  It  is  objected  for  appellee,,  that 
this  questipn  can  not  be  considered,  because  there  were 
no  exceptions  filed  to  the  report  of  the  register.  The 
decretal  order  of  reference  defirted  with  precision  the  rules 
by  which  the  register  was  to  be  governed  in  taking  the 
account.  One  of  those  rules  was,  to  reject,  as  not  proved, 
all  payments  claimed  on  the  second  and  third  notes.  The 
argument  chiefly  pressed  in  this  court  for  complainants 
is,  that  large  payments  should  have  been  allowed  on  the 
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second  and  third  notes.  It  was  not  necessary  to  except 
to  that  part  of  the  proceeding^  before  the  regisi;Dr,  be- 
.  cause  that  officer  conformed  to  the  directions  contained 
in  the  decrefe  of  the  chancellor.  The  error,  if  any,  is 
patent  on  the  fact  of  the  decree,  without  resort  to  the 
report  of  the  register.  In  &uch  cases,  exceptions  to  the 
report  would  be  supererogatory. 

It  is  further  urged  for  appellee,  that  the  testimony  in 
this  case  is  insufficient  to  establish  the  payment^  claimed; 
and  that,  on  this  account,  the  decree  of  the  chancellor 
should  be  affirmed.  This  seems  to  be  the  ground  on 
which  the  chancellor  based  his  opinion.  The  proof  of  pay- 
ments, beyond  those  allowed,  rests  mainly  on  the  testi- 
mony of  the  witness  Lavisson.  The  argument  is,  that 
the  testimony  of  this  witness  ie  suspicious^  and  is  insuffi- 
cient to  overturn  the  denial^  in  the  answer.  We  h6ld^ 
that  this  evidence  is  credible,  and  that  it  does  sufficiently 
prove  the  payments  claimed,  for  the  foIl6wing  reasons. 

[8.]  The  answer  itself  is  not  entirely  above  criticisni, 
and  does  not,  when  fairly  construed,  negative  the  pay- 
ments claimed,  in  such  manner  as  to  require  two  wit- 
nesses, or  one  with  corroboration  to  overturrj  it.  Its  lan- 
guage is:  "This  respondeat  admits  that,  during  hia 
life-time,  tlie  said  Bobc  made  payments  of  money  tq  him 
at  vArious  times,  on  account  of  the  purchase-money,  the 
consideration  for  said  land;  the  terms  of  which  payments, 
and  the  amounts,  this  defendant  cannot  specify,  having 
Icept  no  copies  of  the  receipts,  Or  memoran-dum  of  pay- . 
menta;  but  he  does  not  admit  the  statement  of  moneyci 
paid  as  charged  in  the  bill  to  be  correct,  but  avers  that  the 
aggregate  of  said  payments  but  little  (if  at  all)  e:2^ceeded  the 
amount  of  principal  and  interedt  due  on  the  first  of  said 
notes,  and  the  additional  one  hundred  apd  thirty  dollars, 
wliich  was  to  be  a  cash  payment."  Lt  will  be  observed, 
that  this  language  does  not  deny  that  the. payments  ex- 
ceeded the  first  note  and  the  additional  $180.  The  aver- 
ment is,  that  the  excess  of  those,  pay ipents  was  little,  if 
there  was  in  fact  any  excess.  What  meaning  thedefefld- 
ant  attached  to  the  expression  "but  little",  we  have  no 
means  of  ascertaining.    Under  the  strictest  rule,  the  an- 
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8\v€r^can  not  be  regarded  as  a  denial  that  the  payments 
had  exceeded  the  amount  of  the  first  note  and  interest, 
and  the  amount  of  the  after  purchase,  §130. 

It  will  be  further  observed,  that  the  defendaaif  states  in 
his  answer  that  he  "kept  no  copies  of  receipts,  or  memo- 
randum of  payments."  On  page  42  of  the  record,  in  the 
proceedings  before  the  register,  are  fonnd.wbat  are  styled, 
^\Eatri^  from .  Siickney'-s  book.*'  In.  that  book,  as  appears 
from  the  iiitrks^  Bobe  was  debited  with  the  amount  of  the 
first  note,  with  the  additional  purchase  of  two  feet  front, 
§932  50..  Immediately  under  this  he  is  eredited  with 
"cash,  as  per  receipt  given  to. you,"  of  date  1837,  the 
several  sums  of .  §300,^  $100,  $100,' §5  60;  /*  allowed 
3'oa  on  above,  interest,  |20;"  then  added,  "by  cash,  as 
per  my  receipt,  $200";  footed  up,  §725  50 ;  subtracted, 
leaving  8207  balance;  and  under  this^  in  pencil,  "settled 
above  aote."  It  will  thus  be  seen,  that  Mr.  Stickney  had 
kept  a  inemorandam  of  so.me  of  the  papnenis. 

£4.]  It  18  objected  to  the  evidence  of  Luvisson,  that  no 
sufEcient  predicate  had  been  laid  of  the  loss  of  the  origi- 
nal bond  and  receipts,  to  let  in  the  secondary  evidence  of 
their  contents.  We  think  the  evidence  of  Lavisson  and 
;ilr.  Smoot  13  full  to  thi^  point. 

We  ar^^  asked  to  disregard'  the  evijdQnce  of  Lavivsson. 
We  find  nothing  in  the  body  of  tt-e  deposition  to  cause 
us  to  distrust  it. .  On  the  eohtrafy,  it  is  strongly  fortified 
by,  the  following  facts:  First,  Thepnswer  of  Stickney 
admits,  that  the. paper  which  he,  Lavisson,  produces  as  a 
copy  qi  the  title-bond,  is  a.  substantial  copy,  both  in  the 
body  of  it,  and  as  to  the  note  written  thereon,  evidencing 
the  subsequent  sale  of  two  additional  feet  front,  l^condy 
The  copy-bond  produced  by  Layissqn  describes  these 
notes,  corresponding  precisely  with  the  notes  admitted 
by  Stiekney,  and  produced^  in  part,  by  him  on  the  refer- 
ence. I'hird^  One  of  the  papers,  a  copy  of  which  is  fur- 
nished by  Laj'isson,  as  taken  by  him  from  the  original  in 
the  custody  of  the  assignee  in  bankruptcy,  is  in  the  fol- 
lowing form:  "Mr.  Thos.  Bobe  has  paid,  including  inter- 
est on  the  same,  for  account  of  his  first  note,  five  hundred 
and  twenty-five  dollars  and  fifty  cents,  the  same  being 
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endorsed  on  the  back  of  said  .note,  14th  June,  1837, 
(signed)  Henry  Stickney/'  Recnrring again  to  the  ^'en trips 
from  Stickncy's  book",  copied  in  the  record,  we  find  the 
following: 

"1887.  •         .  Cr.  ■ 

By  cash,  per  receipt  given  to  you  ,....'...i $800  00 

«     ««      "       ■"        «        ««    " „    100  00 

"      ^      «5     "    «        "        «     «     .  .-. 100  00 

«      c(        «  «  u       ■  ii     it  '^         5  50 

"     "  allowed,  you  on  above,  interest- 20  00 

Add  tliose  sums  together,  and  they  produce  J525  50,  the 
amount  of  tlie  receipt  copied  abov«.  Immediately  below 
the  sums  stated  above,  also  of  date  in  1837,  is  another 
credit  of  §200,  "as  per  ray  receipt."  Looking  into  the 
deposition  of  Air,  Lavisson,  we  find  but  one  other  copy 
receipt  bearing  date  in  18S7,  which  is  for  ^200,  dateA  De- 
cember, 13th.  *rhese  corroborations,  in  Qur  judgment, 
fully  support  the  testimony  of  the  witness  Lavisspu ; 
and  wo  feel  no  hesitation  in  holding  tte  facts  he  testifies 
to  to  be  fully  proved. 

[5."|  The  state  of  the  proof  in  thie  case  renders  it  neces- 
sary that  we  should  lay  down  certain  rules  for  the  ap- 
plication of  the  payments  made  by  Mr.  Bobe.  The  first 
note  was  clearly  paid  in  full,  and  wo  need  give  it  no  con- 
sideratian,  as  iionc  of  the  payments  hereafter  considered 
were  or  should  have  been  applied  to  that  note.  It  had 
been,  before  that  time,  fully  paid.  The  seconcj  note  ma- 
tured I>ov.  26,1838;  was  put  in  suit^  and  reduced  to 
judgment,  March  6th,  1840,  for  full  amount  iind  interest. 
This  judgment  is  conclusive  evidence  between  the  parties, 
that  the  amount  for  which  it  was  rendered  was  then  and 
there  due  and  owing  from  Bobe  to  Stickney.  The  third  note 
matured  Kov.  26th,  1839,  and  was  never  sued  on;  Cer- 
tain payments  were  inade  by  Bobe,  between  the  time 
when  the  second  note  matured,  and  the  time  when  that 
note  was  reduced  to  judgment.  These  payments  are: 
April  16,  1839,  $500;  June  22,  1839,  $200;  NoV.  1,1839, 
§50 ;  Xov.  26,  1839,  ftlOO.  Of  these  sums,  the  payment 
of  June  22, 1839 — 5200--was  applied  to  the  second  note, 
as  is  shown  by  the  fijce  of  the  receipt.     This  payment. 
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then,  was  lost  to  Mr.  BoVe,  by  hLs  failing  tp  make  defence 
w]ieu  sued  on  that  note.' — Mervitte  v.  Parker,  18  Ala. 
241 ;  Shcp.  Digest,  666,  §§42,46,  61,  54.    .  , 

[6.]  The'  following  are  rules  for  the  application  of  payr 
ments,  wh^n  .the  same  debtor  .owe^  the  same  creditor 
more  debts  thaa  one^  Ist,  the  debtoi',  making  payment, 
has  the  paramount  right. to  direct  and  determine  on  which 
debt  the  payment ^hall be  applied',  2d,  the  debtor  failing 
to  give  direction,  t^o  creditor  noaj^  then  elect  on  which 
debt,  then  due  in  the  sameright,  the  payment*  sljall  be 
applied;- but  he  cannot  prefer  a  diebt-not  due,  to  the  ex- 
clusion of  <)aa  due  or  over  due.  The  election  need  not 
be  shown  by  positive  proof;  it  may  bo  proved  by  circum- 
stances. 3d,  Ijlo  direction  or  election,  either.by  debtor  or 
creditor,  boiiig  ^hown  by  the  pix)of,  ordedaciblefromth^ 
circumstances,  the  law,  on  certain  rules  of  its  own,  not 
necessary  to. be'here  considered,  makes  the  application. 
Callahan  v.  Boazman,  21  Ala.  246;  McDonnell  v.  Branch 
B^Mik,  20  Ala.  318  j  Harrison  v.  Johnston,  27  Ala.  44^; 
2  Parsons  oil  Oontr.  140-7;  2  Story  On  Cont^.§§878  to 
880;  Clayton^s  case,  1  Mer.  607-8;  Gwynu  v.  Whitaker, 
1  Harris  &  Johns.  751 ;  Jones  v.  U.  S.,  7,  How.  (tJ.  S.) 
681;  P.  M-.  Gen.  v.  Eurber,  4  Mass.  333;  U.  S.  v.  Ward- 
well,  5  Mass.  82;  U.  S.  v.  Bradbury,  Daveis,  146 ;  Boden- 
ham  V.  Purchas,  2  B.  &  Aid.  89.  We  feel  safe,  however, 
in  holding,  that  when  the  l^aw  must  be  appealed  to  for 
the  rule  of  application,  unaided  by  facts  or  circumstances 
tending  to  show  aa  application  either  by  the  debtor  or 
creditor,  the  payment  must  be  -applied  to  a  debt  due,  in 
preference  to  one  not  then  due. 

There  is  tio  proof  in  this  record  which  tends  to  show 
that  Mr.  Bobe,  the  debtor,  gave  any  direction  as  to  the  ap- 
plication of  the  following  payments :  $500,  April  16, 1839; 
«50,  Nov.  1,  1839  J  and  $100,  Nov.  26,  1839.  As  to  the  . 
payments  of  $600  ftnd  $50,  whethor  we  regard  the  elec- 
tion as  made  by  the  creditor  OT  the  law,  the  result  is  the 
same.  •  They  were  paid  before  the  maturity  of  the  third 
note;  and  therefore,  neither  the  election  of  the  creditor, 
nor  the  intendment  of  the  law,  could  apply  them  to  the 
note  not  then  due.     They  were  payments  on  the  second 
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note ;  and  not  being  used  in  defense  to  the  suit  on  that 
note,  they  are  lost  to  the  oomplaiuants.  , 

[7.]  A9  to  the  paymemt  of  $100,  on  26th  ITov.  1839,  we 
think  a  difte/fent  rule  must  govern.  That  payment  was 
made  on  the  very  day  on  which  the  third  note  matured. 
The  creditor  having  the  riglat  to  make  the  application  of 
that  sum,  we  thiqk  that,  hy  taking  jiidgment  on  the  sec- 
ond ndto,  for  the  full  amount  for  which  it  called,  he  fnr- 
nishea  evidence  that  he  had  elected  to  place  that  payment 
on  the  third  note,  *  • 

The  other  payments— viz.,  March  17,  1840,  $200;  May 
7,  1^40,  $150 ;  Aug.  11, 1840,  $100 ;  March  15, 1841,  ?100; 
were  all  made  after  the  judgment  was  recovered;  Tllese 
sums,  together  with  the  payment  of  $100  on  26th  !S^ov. 
1839 — making  $650 — should  be  allowed  to  the  complain- 
ants, as  of  the  dates  when  they  were  severally  made. 

This  result'  renders  a  re-atatemetit  of  the  account 
necessary. 

D<3cree  of  the  chancellor  reversed,  and  cause  retnatided. 


RILET  vs.  RILEY, 


«6  W\  [applioati©n  for  probate  or  will.] 


I.  Charge  refemng  legal  question  to  jury.*-It  is  thh  duty  of  th©  court 
to  determine  what  facts  are  necessary  to  establish. the  legal  signing 
and  attestation  of  a  will ;  consequently,  a  charge  is  erfoueous 
which  refers  the  decision  of  that  question  to  the  jury. 

?•  What  is  sufficUnt  signing  of  tctZZ. —Under  the  statute  of  this  State, 
(Code,  JlCll,)the  testator's  name  may  be  signed  for  him  by 
another  person,  in  his  presence,  and  by  his  direction ;  and  such 
signing  may  be  made  for  hkn  by  one  of  the  subscribing  witnesses 
to  the  will. 

3.  What  is  siiffidwii  attestation, — But  one  of  the  subscribing  witnesses 
cannot  sign  the  name  of  another  subscribing  witness,  when  the 
latter  is  able  to  write,  and  does  not  physicaily  participate  in  fh& 
act  of  signing. 
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Appb-al  f  ifom  the  Probate  Court  of  Monroe. 

In  the  mattet  of  the  last  will  and  testametit  of  William 
M.  Riley,  deceased,  whi6h  was  propounded  for  probate  by 
Mrs.  Ana  Riley,  the  decedent's  widow,  and  which,  as 
copied  in  the  bill  of  exceptions,  was  in  the  following 
•words :    '        .  \  '  ' 

"  Wm.  M.  Rile/s  will,  Sept.  11,  1859.  I  want  T.  A. 
Settles  to  have  the  two  black  mules,  Jim  and  Dick,  and 
two  hundred  abiek  of  the  best  land  that  I  have  got.  And 
I  want  Martha  6.  Nettles  to  have  the  boy  Lewis,  and 
the  Jilie  Jane.  And  I  want  my  wife,  Ann  Riley,  to  liavo 
all  the  balance  of  my  property,  both  personal  and  real. 
Written  by  T,  J.  Robbins,'  in  presence  of  Miss  Martha 
O.  Nettles  and  Mrs.*  Ann  Riley. 

•  And  Wrn.  M.  Riley,  T.  J.  Robbiks,  witness. 

By  request  of  the  above,        W.  M,  Riley." 

Thomas  M.  Riley  and  John  Hiley,  as  heirs-at-law  and 
di^ribut^es  of  "the  decedent,  filed  the  following  objections 
to  the  probate  of  this  paper :  "  1st,  tb9»t  said  pretended 
will  \va9  not  duly  executed  according  to  law }  2d,  that  the 
eame  was  not  executed  according  to  section  1611  of  the 
Code;  3d,  that  the  same  was  not  signed-  by  Said  W.  M. 
Riley,  or  by  ^any  other  person  for  him,  in  his  presence, 
and  by  hiS  direction  ;,  4th,  that  the  same  was  not  attested 
by  two  witnesses,  who  subscribed  their  name's  thereto  in 
the  presence  of  the  said  W.  M.  Riley,  as  required  by  sec- 
tion 1611  of  theCode;  and.  5th,  that  said  W.  M.  Riley 
was  of  unsound  mirid,  and  had  not  capacity  to  make  a 
will,,  at  the  time  said  instrument  purports  to  have  been 
executed." 

"On  the  trial  of  the  issue  joined  on  these  objections," 
as  the  bill  of  exceptions  states,  "  the  proponent  pfiered 
T.  J.  Robbinsas  a  witness,  who  testified,  that  he  wrote 
the  instrument  propounded  for  probate,  at  thcrequest  of 
said  W.  M.' Riley,  and  subscribed  said  Riley's  name  to  it 
as  testator,  at  his  request,  in  his  presence,  and  by  his 
direction ;  that  he  also  wrote  the  napae  of  Martha  0. 
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Nettles-  as  a  eubseribing  witoeps  thereto,  at  the  request 
of  said  Riley;  that  said  Martha  O.  Nettles  was  present  at 
the  time,  and  did  not  object  to  his  writing  her  ijame,  but 
asgeiited  and  agreed  thereto ;  that  said  Kiley  requested 
him  to  writjB  the.  name  of  Said  Martha- O.  Nettles  as  a 
witness  to  said  instrument,  saying  that  he  (witness)  could 
write  better  than  she  could ;  that  said  Martha  O.  Nettles 
could  read  and  write  very  well, — perhaps, "  better  than 
himself;  that  he  ateo  subscribed  his  own  name  as  a  wit- 
ness to  said  instrument ;  that  said  instrument  wae  written 
and  madfe.  on  Sunday,  the  11th  September,  1859 ;  that 
said  Riley  was  th'en  sober,  and,  in  witness'  opinion,  -of 
sound  mind;  and  that  he  (witness)  subscribed  his  own 
name  as  a  witness  to  said  will,  and  also  the  nanle  of  said 
Martha  O.  Nettles,  in  the  presence,  and  at  the  request  of 
the  said  testator.  The  proponent  then  offered  said  Mar- 
tha O.  Nettle^  as  a  witness,  who  testified,  that  sbewaS 
present  when  said  instrument  was  writtp'n ;  that  said 
Robbing  wrote  the  whole  instrument,  together  with  her 
name  as  a  subscribing  witness,  in  her  presence,  at  the  re- 
quest of  said  Riley,  and  in  his  presence;  that  she  did  not 
object  to  her  name  being  so  written,  but  assented  and 
agreed  thereto ;  and  that  ^he  could  read  and  write  very 
well,  but  did  not  write  her  name  as  a  TOtness  to  said  in- 
strument, or  make  her  mark  thereto.  The  proponent 
then  offered  evidence  tending  t6  show,  that  said  Riley  was 
competent  to  make  a  will,  and,  at  various  times,  had  made 
declarations  of  his  intention  to  dispose  of  his  pl'opertj'  in 
a  nianner  similar  to  the  disposition  made  in  said  paper 
propounded  for  probate.  The  contestant^  objected  to  this 
evidence  g6ing  to  the  jury,  until  the  said  paper  pro- 
pounded for  probate  was  in  evidence  before  them ;  the 
court  overruled  their  objection,  and  they  excepted.  The 
proponent  then  offered  said  paper  in  evidence  before  the 
jury,  as, the  last  will  and  testament  of  said  Riley,  without 
further  proof,  of  its  execution  or  attestation ;  to  which 
the  contestants  objected,  on  the  ground  that  it  was  not 
shown  to  be  attested  by  two  witixe^ses  as  required  by  the 
statute.     The  court  overruled  their  objection,  and  allowed 
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said  paper  to  go  to  the  jury;  and  the  contestants  ex- 
cepted. 

^'Tlris  'being  all  the  evidence,  the  court  read  to  the 
jury  section  1611  of  the  Code,  and  instructed  them,  that 
it  was  for  theiji  to* determine  from  that  section,  from  the 
evidence  before  them,  from  the  aiitliorities  read,  and  from . 
the  charge  of  the  court,  whether  or  not  the  paper  oftered 
for  probate  was  executed,  attested  and  subscribed  accord- 
ing to  said  section.  To  this  charge  the  "contestants  ex- 
cepted, and  then  requested  the  court  to  instriict  the  jury, 
that  unless  they  believed  from  the  evidence  that  the  paper 
offered  for  probate  was  signed  by  the  testator,  or  by  some 
one  for  him,  in  his  presence^  and  by  his  direction,"  and 
was  alsQ  attested  by  two  witnesses/who  subscribed  their 
names  thereto  as  witnesses,  they  must  find  for  the  con-' 
testants.  The  court  refused  this  charge,  and  the  contest- 
ants excepted."        "     *        . 

The  rulings  of  the  court  on  the  evidence,  the  charge 
given,  a!id  the  refusal  of  the  charge  asked,  are  now  as- 
signed as  error. 

J.  \V,  Posey,  for  appellant,  cited  Lewis  v.  Lewis,' 
13  Barb.  17  ;  Horton  v.  Johnson,  18  Geo.  396 ;  Campbell 
V.  Logan,  2  Bradford's  Surrogate  Rep.  96.;  3  ib.  227 ; 
13  Iredell,  260.     .  '       ^  . 

S.  J.  CvMMiKo,  conira,  cited  Armstrong  v.  Armstrong, 
29  Ala.  /)38;  1  Wms.  Exrs.  70;  2  Curteis,  830;  6  Grat- 
tan/57;  16  B.  Monroe,  102;  3  Ad.  &  El.  (N.  S.)117; 
1  Lomax  on  Exrs.  6ft-61. 

R.  W.  WAL'KER,  J^— 1.  The  decree  in  this  case  must 
be  reversed.  It  was  for  the  court  to  determine  what  facts 
were  necessary  to  establish  the  signing  and  attestation  of 
tho  will,  within  the  meaning  of  the  Code.  But  the  effect 
of  the  charge  given. was  to  refer  the  decision  of  this  legal 
question  to  the  jury. — ^Thomason  v.  Odum,  31  Ala.  108  ; 
Wright  V.  Boiling,  27  Ala.  259. 

As,  however,  the  main  que8tix>n8  presented  by  the 
record  will  doubtless  arise  on  another  trial  in  the  probate 


Digitized  by 


Google 


500 ALABAMA^ 

Riley  v.  Riley. 


court,  we  deem  it  proper  to  express  our  views  in  regard  to 
them  at  this  time.  '  • 

[2.]  In  order  to  constitute  a  valid  signing  of  a  will  by  the 
testator,  it  is  not  essential  that  lie  should  write  his  own 
name.  The  statu te*>expressly  allows  the  will  to  be  signed 
by  another  for  him;  and  his.  name,  when  written  by 
another  for  him,  in  his  presence,  and  by  his  direction,  will 
have  the  same  effectas if  written  by  Irim^elf.— Armstrong 
V.  Armstrong,  £9  Ala.  541;  1  AVms.  Exrs^GO;  Code, 
§1611.  And  though  Lord  Sug.dea  has  expressed  a  con- 
trary opinion,  it  seems  to  bo  settled,  th^t  such  signing  for 
the  testator  may  be  miitlo  by  a  porsonwho  is  one  of  the 
subscribing  witnesses  to  the.  will. — In  re  Baily,  1  Curteis, 
914;  Smith  v.  Harris,  1  Robertson's  Eccl.  R.  262;' 1  Wms. 
Exrs.  69-TO. 

[3.]  The  statute  requires  the  w'ill  to  be  "  attested  by  at 
least  two  witnesses,  who  must  subscribe  their  names 
thereto  in  the  presence  of  the  testator." — Code,  §1611. 
The  questions  we  arc* called  upon  to  decide,  are,  whether 
the  signature  of  the  witness  may  be  made  by  anotlicrp^rsoa 
for  him ;  and  if  so,  wl\etherone  witness  can  subscribe  for 
another  witness,  who  is  himself  well  able  to  write.  While 
the  statute  provides,  that  the  will  may  be  signed  by  ''the 
testator,  or  some  person  in  his  presence,  and  by  his  direc- 
tion,*' the  provision  in  respect  to  the  attestiiig  witnessea 
is,  that  they  "must  subscribe  their  names  thereto  in  the 
presence  .of  the  testator."  There  is  certainly  much  force 
in  the  suggestion,  that  the  express  allowance  of  thealter- 
native  in  one  case,  with  the  absence  of  such  allowance  iu 
the  other,  raises  a  strong  inference  that  tlie  legislature 
meant  to  require  the  actual,  personal  signature  of  each 
witness.  .        ' 

The  English  statute  of  frj^uds  (29th  Car.  H.)  required, 
that  the  will  should  be  "  attested  and  subscribed,  in  the 
presence  of  the  devisor,  by  three  or  four  witnesses." 
1  Jarman  on  Wills,  112.  We  have  not  been  able  to  find 
any  English  case,  in  which  it  was  held,  that  the  signatUce 
by  another  person  for  a  witness  is  a  sufficieut  subscrip- 
tion by  the  lutter,  uhless  the  facts  showed  a  physical  par- 
ticipation in  the  act  of  signing  his  name.    In  Harrison 
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V.  E)viu,  3  Ad.  &  Ell.  (N.  S.)  117,  thQ  witness  whose  name 
^  was  written,  and  who'  was  himself  unable  to  write,  held 
the  pen^  while  the  other  .witness  guided'  his  hand ;  and 
this  Was  held  a  valicj  subscription.'  See'also,  to  the  same 
effect;  Campbell  v.  Logan,  2  Bradford's  Surr.  R.  96-7. 

On  the  other  hand,  it  seems'  to  be  settled  in  the  ecclesi^ 
astical  courts  in  England,  that  one  of  the  attesting  wit- 
Desses  cannot  sutscpibe  for  another.  In  In  re  "White,  be- 
fore the  prerogative  court^  (7  Jurist,  1045.)  the  will  was 
written  for  thb  deceased  h^  a'  Mr.  Culverhouse,  and  was 
signed  by  the  deceased,  in  the  presence  of  Mr.,  aqd  Mrs^ 
Culverhouse,  both  being  present  at  the  same  time ;  Mr. 
Culverhouse  suWribed  his  name  as  a  witness,  in  the 
presence  of  the.  testator  and  his. own  wife,  and  also  sub- 
scribed the  name  of  his  wife  as  the  second  witness.  Dr. 
Haggard  moved  for  probate,  and  submitted,  that  the  rule 
*^qui'facitperalinm,J^aoitper^ey\'^ applied.  Sir  H.  Jenner 
Fust,  in  passing  upon  the  motion,  said:.  *' It  is  impossible 
to  grant  probate.of.thig  paper.  Why  did  not  Mrs.  Culver- 
house  .make  her  mark  at  the  foot  of  tjie  will  ?  Motion 
rejected.*'  We  have  no  .access  to  the  volume  in  which 
the  caee  just  cite^  is  reported,  and  find  tb^  foriegoing 
Btatemerit  of  it, in  Horton  v-  Johnson,  18  Geo.  397.  The 
same  case  is  refiprred  to  in  Campbell  v.  Logan,  2  Bradf. 
Surf.  E.  96,  whete  it  is'cited  fron^  2  Notes  of  Caseis,  461. 
It  is  there  said  by  the  surrogatCj  that  "  the  judge  put  the  , 
decision  on  tlie  gr.ound,  that  the  statute  did  not  author- 
ize any  person  to  subscribe  the  witnesses*  namfes — that 
the  act  required  both  witnesses  to  subscribe,  *  either  by 
Biguatute  0?  mai^k.'"  'See,,  also,  1  Lomax  Ex^e.  88; 
1  Wms.  Exfs.  p.  79,  note  (d.)'- 

The  poitat  is  decided  in  the  samd  way  in  In  re  Hannah 
Cope,  2  Rob.,  335.  In  that  case,  a  testatrix,  having  signed 
iier  will,  desired  M.  C.  and  E.  T.  to^  attest ;  but,  as  E.  T. 
could  upt  write,  th^  testatrix  desired  J.' J. C,  who  was 
a.!30  present,  to  write  the  name  of  E.  T.,  which  J.  J.  C. 
did,  but  did  not  sign  hiaowb  name;  heldyth^i  the  paper 
^was  not  entitled  to  probata,  ae  E.  T.  might,  have  made 
b  is  mark,  and  that  a  de^irp  that  another  should  sign  could 
rfcot  be  construed Jto  he  a  aujisdription  ty  E.  T, 
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So  it  has  been  held,  that  the  acknowledgment  by  a 
witness  of  a  signature  previously  made,  is  not  a  subscrip- 
tion within  the  meaning  of  the  statute. — Playre  v.  Scriv- 
en,  1  Robertson's  Eccl.  R.  774.  In  that  case,  an  attesting 
witness,  on  the  re-execution  of  the  will,  traced,  oyer  his 
previous  signature  with  a  dry  pen ;  and  he  was  held  not 
to  have  subscribed,  but  only  to  have  ackifhowledgtd  his  sig- 
nature, which  was  not  sufficient.  Sir  II.  Jeuner  Fust 
said:  "The  witnesses  are  to  subscribe;  in  other  words, 
they  are  required,  I  conceive,. to  do  an  tictwhich  shall  be 
apparent  on  the  face  of  the  will.'*  To  ^hscribe^i^  defined  ' 
to  be,  "  to  s^t  one's  hand  to  a  writing,-'  (Pridgen  v. 
■Pridgen,  13  Ired.  260,)  and  this  the  act  requires  the  wit- 
nesses to  do.  . 

The  rule  adopted  in  the  English  cases,  cited  above,  that 
one  witness  qannot  subscribe  foranother,  unless  the  latter 
makes  his  mark  to  his  name  as  written,  or  otherwise 
physically  partakes  in  the  act  of  subscription,  is  approved 
of  in  Campbell  v.  Logan,  (2  Bradf..  Burr.  R.  96-7,)  and 
in  Meehan  v;  Rourke,  (i6.  392.)  In  the*  former  case,  the 
surrogate,  said :  ^^  There  is  nothing  in  theBtatute,  author- 
izing one  witness  to  sign  the'name  of  another  wituoss." 
But  he  conceded,  that  where  th0  facts  sl^ow  a  physical 
participation  of  the  witness  in  the  act  of  signing  his 
name,  this  is  a  8ufficiei;it  compliance  with  the  statute.  In 
Meehan  v.  Rourke,  supra,  it  Js  said :  "  The  statute  of 
1  Vic.  c*  26  requires  the  ^V^itniasses  to  'attest'  and' sub- 
scribe \  the  will ;  and  this,  it  has  been  decided,  may  be 
done  by  signature .  or  .mark ;  but  tha  witn^ess  must,  in 
eithjer  case,  partake  in  the  physical  act  of  subscribing." 

The  English  rule  has  also  been  followed  by  the  supreme 
couft  of  Georgia.  Where  a  will  was  subscribed  in  the 
presence  of  the.  testator,  by  two  witnesses,  each  for  him- 
self, and  one  of  them  for  a  third  person,  all  being  present 
at  the  same  time,  it  was  held,  that  this  was  an  insufficient 
attestation  under  the  statute  of  frauds.  The  tUird  wit- 
ness, who  could  not  write,  should  have  made  his  mark. 
Hoi*ton  y.  Johnson",  18  i&eo.  396.  Sec,  further,  Dayton  on 
Surrogates,  99-101,  and  notes. 

A  differept  rule  has  beeu  adopted  in  Virginia  and  Ken- 
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tacky.  In  both  of  those  States,  it  is  held,  that  where  the 
name  of  one  witness  is  signed  by  another,  at  the  request 
of  the  former,- this  is  a  valid  subscription,  although  the 
witness  whose  nam.e  is  thiis  signed  does  not  make  a  mark, 
or  otherwise  partake  in  the  act  of  signature. — Upchurch 
V.  XJpchurch,'l6  B.  Monroe,  102 ;  Jesse  v.  Parker,  6  Gratt. 
57.  In  this  latter  case,  the  attestation  was  held  goody 
although- it  was  shown  that  the  witness  whose  name  was 
signed  by  another  was  ^ble  tp  write. 

Without  now  saying  whether  an  actual  physical  par- 
ticipation 6f  the  witness  in  'the  act  of  signing  is,  in  all 
cases,  essential  to  a  valid  subscription  of  his  name,  we  are 
not  willing  to  go  so  far  as  to  hold,  jfchat  one  feubscribing 
witness  may  sign  for  another,  who  is  himself  well  able  to 
^writey  and  who  does  pot  in  any  way  join  in  the  physical 
act  of  subscription.  Whatever  may  be  the  rule  in  refer- 
ence to  witnesses  whd  are  not  able' to  write,  we  think, 
that  where  a  witneea  is  himself  well  able  to  write,  the 
subscription  of  his  name  by  ahother  subscribing  witness 
ought  not  to  be  deemed  a  compliance  with  the  statute. 

The  evidence  set  out  in  the  record  shows,  tliat  tlie  will 
was  Written  and  signed  for  the  testator  by  one  Robbins, 
who  subscribed  his  own  name  as  a  witness,  and  also  the 
uarae  of  the  other  witness ;  the  latter  not  partaking,  oth- 
erwise than  by  a  simple,  assent,*  in  the  act  of  signature, 
although  she  "  could  read  and  write  very  well ;  perhaps, 
better  than. Robbins  himself/'  To  hold  that  these  facts 
amounted  to  a  valid  execution  and  attestation  of  the  will, 
would  certainly  weaken  the  safeguards  against  frauds  and 
forgeries,  which  it  was  the  purpose  of  the  statute  to  pro- 
vide. It  ip  manifest  that  the  signatures  of  the  witnesses, 
written  by  themselves,  furnish  a  reliable  foundation'  for 
those  legal  presumptions  in  favor  of  the  due  execution  of 
a  will,  which  arise  upon  proof  of  the  handwriting  of  the 
witnesses,  when  they  are  dead  arout  of  the  State.  ■  We 
think  we  consult  sound  public  policy  in  deciding^,  that  one 
of  the  subscribing  witnesses  to  a  will  cannot  sign  the 
name  of  another  who  is  himself  well  able  to  write,  and 
who  does  *not  physically  participate  in  th6  act  of  signing. 

Decree  reversed,  and  catise  remanded. , 
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THOMPSON  vs.  MARSHALL.     . 

1^  auil  [b^I'^  n*  KQUur  for  rbfotmatiok  of  contract.!  ' 

|l2i    2101  ' 

1.  Lwijficient  attestation  of  instrument  sought  to  he  reformed. — It  is  no 
objection  to  the  reformation  of  a  conveyance,  embracing  both  real 
and  personal  property,  that  it  i^  not  attested  m  such  manner  as  is 
necessary  to  pass  the  title  to  the  realty. 

2.  Laches.— '1\\Q  lapse  of  three  years,  between  the  discovery  of  the 
•  mistake  and  the  filing  of  the  bill  to  correct  it,  does  not  show  such 

laches  as  will  deprive  the  party  of  the  right  to  relief,  when  it 
appears  that  the  defendant  was  insolvent,  and  that  the  plaintiff 
made  repeated  efforts  to  have  the  mistake  corrected  without  the 
expense  of  a  lawsuit. 

3.  Maintenance. -^k  contract,  by  which  one  of  the  defendants  to  a 
•pending  chancery  suit,  having  a  common  interest  with  the  other 
defendants  in  resisting  the  relief  sought,  purchases  from  the 

•  others  their  interest  in  the  property  In  litigation,  with  "the  hires, 
renta  and  damages"  which  may  accrue'in  the  suit,  and  assumes  a 
liability  for  their  share  of  the  cost»  and  expenses  of  the  suit,  is 
not  obnoxious  to  the  charge  of  maintenance. 

4.  Adverse  pussc6!iion.—Thh  validity  of  a  conveyance,  inter  partes^  not 
being  affected  by  the  fact  that  the  property  was  adversely  held  at 

,  the  time  of  the  execution  of  the  instrument,  such  adverse  posses- 

sion constitutes  no  bbjection  to  the  reformation  of  the  instrumeat 
in  equity. 

5.  Statute  of  frauds.— 'The  fac.t  that  a  contract  in  writing,  signed  by 
only  one  of  the  parties,  contains  gtipulalions  to  be  perfonned  by 
the  other  which  are  within. the  statute  of  frauds,  will  not  prevent 
a  reformation  of.  the  instrument  in  equity  at  the  suit  of  the  latter. 

6.  Ik^cuiion  and  mutuality  qf  contract.'-— An  instrument  in  writing,  in 
form  a  d^ed,  which,  after  reciting  the  terms  of  a  contract,  whereby 
the  grantor  agreed  to  sell  and  transfer  to  the  grantee iiis  intwest 
in  certain  real  and  personal  properly  then  in  litigation,  conveys 
the  property  by  proper  words,  becomes  binding  on  the  grantor 
when  signed,  sealed  and  delivered  by  him,  and  does  not  require 
to  h^  executed  by  the  grantee,  although  it  recites  the  stipulations 
of  the  eontraQt  to  be  performed  by  bim. 

Appeal  from  tlie  Olianceiy  Court  of  Choctaw. 
Heard  before  the  Hon.  Wadb  Kbtes. 

The  bill  in  this  case  was  filed,  on  Hie  29th  Eiecember, 
1857,  by  Matthew  A.  Marshall,  against  John  B,  Thomp- 
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eoa  and  Jsunes  H.  Thampaon ;  and  soaght  tfa^  reforma- 
tio^ of  a  contract  between  the  parties,  which  is  heirein- 
after  set  otit.  ,  It  all^^d,  in  substimee,  that  on  th«  12th 
Jone,  1847,  James  Thora^paon  conveyed  by  deed  certain 
real  and  personal  property  to  John  B»  Thompson  and 
William  H.  Thompson,  hils  sons,  taking  their  nbtes  for 
the  pnrchase-mo»ey,  with  a  deed  of  trust  on^thepFoperty 
to  secure  their  payment ;  that  on  the  21st  September, 
1847.,  Baid  John  B.  and  William  H-  Thompeon  Kjonveyed 
the  siapQe  property  by  deed  to  James  ^^((SQ"  oi  said  John 
B.)  and  William  W.  (son  of  said  William  H.)  Thorapaon, 
and  toojk  their  two  proniissory  notes,  for  $5,000  each^  for 
the  purchase-maney;  tbfit  thia  flatter  sale  was  not  bona 
fide,  and  was  whojly  ahapdoned  ly^.all  the  parties  long 
before  the  1st  January,  1854;  that  on  the  9th  November, 
1847,  ^aid  James  Thompson  filed  a  jbill  in  equity  against 
^p,id  John  B.  and  William  H.  Thompson,  with  others, 
for  the  purpose  o  setting  aside  and  rescindiog  the  said 
sale  and  conveyance  of  the  12th  June^  1847  ;  that  while 
the  suit  was  atill  petnding,  complainant  proposed  to  said 
John  B.  Thompson  V  to  give  him  $2,000  for  his  rights  and 
ipterest  in  the  property  involved  in  said  suit,  and  in  any 
claim  or  demand  which  might  resuU  from  th«  decision 
of  said  suit^  in  the  event  that  the  same  should  be  decided 
in  favor  of  the  defendants  thereto,  and  pay  half  the 
amount  .that  should  ultimately  be  found  dUe'on  the  notop 
executcid  by  him  eipd  the  ^ai<J' William  H.  to  the  said 
Jamefi  Thompson;"  that  this  proposition  was  accepted 
by  said  Thompsoti,  and  an  attorney  was  selected  to  dra?^ 
up  the  (Contract ;  that  the  instrument  drawn  -up  by  the 
attorxiey,  which  (ityas  e^cuted  by  the  said  John  B.  and 
Jame^  H.  Thompson  on  the  2Sd  January,  1854,  and 
which  was  made  a«  exhibit  to  the  bill,  instead  of  bind- 
ing the  complainant  to  pay  one-half  the  iamount  that 
might  ultimately  be  found  due  on  the  notes  executed  by 
said.  John  B.  and  William  H.  to  James  Thompson, 
provided,  by  mietake,  that  he  should  pay  on-^-half  of  the 
two  •  notes  executed  by  the  said  James  H.  and  William 
W.  to  the  said  John  B.  and  William  H,  Thompson-; 
that  ibid  mistake  was  discovered  by  the  complainant  in 
88  . 
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May,  1854;  that  he  made  iinmediate  appliciitioii  t($  the 
defendants  to  havie  it  corrected,  but  they  refused  to  cor- 
rect it:  and  that  John  B.  Thfompsou  being  insolvent, 
complainant  delayed  filing  a  bill  in  ^chancery  for  thue  cor- 
rection of  the  mistake^  because^  he  deaired  to  avoid  the 
opsts  and  expanses  'of  the  suit,  until  the*  defendant's  re- 
peated ^refusals  to  correct  the  mistake  left  him.  no  other 
altcJrfiative*  "The  prayer  of  the  bill  was  for  a  reforpiaVon 
of  the  i.fistruraent,  and  for  general  relief. "  . 

The  instrument  sought  to  be  reformed  is  as  follows: 
^^ State  of  Alabama,  >  Know  all  men  by  thejse  presents, 
Sumter  county.  J  that  whereas,"  &c.,  (i^eciting  the 
conveyance  by  Jamed  Thornpson-to  John  B.  and  William 
H.  Thompson,  the  •  conveyance  by  said;  .John  B.  and 
Williiim  H.  to  said  James  11.  and  William  W."  Thomp- 
son, the* institution  of  the  suit  by  said  James  Thompson 
for  the  purpose  of  rescindingthe  conveyance  first  referred 
to,  "to  which  suit  said  Matthew  Marshall  is  made  a  par- 
ty defendant,  and  wh'ich  is  still  pending;*')  "and  where- 
as the  said  'John  B.  and  James  H*.  Tbompsqn  have'agreed 
to  sell  and  convey. to  said  Matthew  A.*  Marshall  the 
rights,  interests,  claims  and  demands,  which  they  jointly 
have,  ahd  each  or  either  of  them  severally  has,  iri  and  to 
the  property,  real  and  personal,  embraced  and 'included 
in  said  deeds,  and  appertaining  to,  or  arising  from  or 
out.  of."  said  conveyances,  with  all  the  rights,  interests, 
claims  and  demands,  which  appertain  to  them  and  each 
of  them,  or  which  may  result  to  them  or  each  of  ;them, 
jointly  or  Severally,  from  a  successful  termination,  of  said 
chancery  suit  in  their  favor^  in  consideration  that'^aid 
Marshall  will  pay  the  one-half  part  of  two  notes  executed 
by  naid  James  H.  and  William  W-  Thompson,  for  |o,000 
each,  (one  of  which  was  m9,de  payable  on  the  1st  Janua- 
ry, 1254,  and  the  other  on  the  1st  January,  1855,  with 
inter(^st  from  "the  1st  January,  1853;  and  whieh  'said 
uot^^'s  were  given  by  them  in  consideration  of  the  propfep- 
ty  conveyed  by  said  John  B.  and  William  H.  to  said 
Janios  II.  and  William  W.  Thompson,  by  said  deed  da- 
ted tlie  13th  September,  1847,  as  by  r-eference  to  -said 
deed  will  more  fully  appear,)  and  Will  also  pay  to  said 
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John  B»  Thompson,  the  farther  gum  of  ?2,000 :  Now 
therefdre  these  presentd  witness,  that  for  and  in  Qohsider- 
atiiwi  of  the  sum  of  f5,000,' together  with  the  interest 
on  $2,500  from  the  1st  January,  1861,  and  interest  on 
$5,500  from  the  Ist  January,  1852,  to  be  by  aaid  Marshall 
paid  on  the  notes  hereinbefore  referred  to^  so  as  to  pay 
and  discharge  the  one-half  part  of  said  notes,  and  the 
further  sum  of  $2,000,  to  l)e,paid  b^y  said  Marshall  to 
said  John  B.  Thompson,— ^we,  the  said  Johu.B.'1'homps.on 
and  James  H.  Thompson,  have  bargained  and  sold,  and, 
by  these  presents,  do  give,  grant,  bargain^  sell,  convey, 
set  over  and  confirm,  unto  the  said  Matthew  A.  Marshall, 
hig  heirs  and  assigns,  all  th?  right,  title,  interest,  claim 
and  demai;id,  which  we  jointly  have,  and  which  each  or 
either-of  us, severally  hath,  in  and  to  the, following  de- 
scribed lands;"  (describing  th^m ;)  "  arid  also- all  the  right, 
title,  interest,  Claim  and  demand,  whioh  we  jointly  have, 
and' which  each  or  either  of  us  severally  hath,  in  and  to 
the  aforesijiid  slaves ;  and  also  all  the  right,  title,  interest 
arid  claim,  .which  we  jointly,  have,  and  which  each  or 
either  of  us. severally  hath,  in  and  to  the  increase  of  the 
fen^ales  of  said  sUves,  whiqh  have  happened  since  'the 
making  of  the  aforesaid  bill  of  sale  and  deed,  or  which 
may  hereafter  happen  ;  and^also  all  the  right,  title,  inter- 
est and  claim,  which  we  jointly  have,  aud  which  each  or 
eitberof  us  severally  hath,  in  and  to  the  personal  proper- 
ty, of  every  description  whatsoever,  consisting  of  horses, 
mules,  cattle  and  hogs,  and  all  other  property  embraced 
in  said  deeds  j'and  also  all  the  rights,  clainis  and  demands, 
which  we  jointly  have  or  may  have,  or  each  or  either  of 
us  hath  or  may  have,' to  hires,  rents'and  damages,  against 
any,  every  and  all  persons,  in  the  event  of  the  termina- 
tion of  said  chanceiy  suit  in  favor  of  the  defendants  there- 
to ;  to  have  and  to  hold  unto,  the  said  Matthew  A.  Mar- 
•  shall,  and  to  his  heirs  and  assigns,  all  the  riglits,  titles, 
interests,  claims  and  demands,  both  at  law  and  in  equity, 
which  we  can  or  Jnay  -have  jointly,  and  which  each  or 
either  of  us  can  or  may  Lave  severally,  in  nud  to  said 
real  aud  personal  property^  under  a)id  by  virtue  of  said 
L>ill  of  ejale  and  deeds,  or  in  any  or  either  of  them,  or 
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which  have  accrued  to  os  ox  either  of  ub  in  respect  to 
said  property  in  anj  way  whatsoever,  s^a,  also  all  the 
rightB,  claims, and, demands  to  rents,  hires  and  damages, 
which  have  or  naay  accrue  to  us  or  eithef  of  w  in  said 
chancery  suit,  unto  the  said  Marshall,  his  heir^  and  as- 
signs, to  his  and  their  uBe  and  behoof .  forever ;  and  all 
such  right,  title,  interest^  claim  -and  demand,  in  and  to 
said  real  an4  persontil  property,  as  we  jointly  have,  and 
as  each  of  us  severally  hath,  wje  dp  promise,  covenant 
and  agree  with  th^  said  Marshall,  that  we  will,  and  that 
our  heirs,  executors  and  administrators  shall,  forever  war- 
rant and  defend  unto  the  said  Marshall,  his  heirs  and 
assigns.  It  is  understood  and.  agreed,  by  and  betwe^ 
the  parties  to  these  presents,  that  if  the  eaid  chancery 
suit  shall  be  finally  decided  and  determined  against  the 
defendants  thereto,  then,  and  iq  that  event,  the' bargain 
and  sale  hereinbefore  stated  shall  be  of  pone  effect,  the 
said  Marshall  shall  not  be  bound,  to  pay  the  consideration 
hereinbefore  mentioned,  or  any  part  thereof,  and  this  in- 
etrument  and  oonveyance  shall  thenceforth  be  inoperative 
and  void.  Witness  our  hands  and  seals,  this  2Sd  Janua- 
ry, 1854.  '       '      \  •         . 

.   James  H.  Thompson,  [seal.} 
John  B.  Thompson,    [seal.J' 

The  defendants  filed  separate  answers ;  denying  the 
existence  of  the  alleged  mistake;  insisting  that  the  con- 
veyance, a  reformation  of  which  was  sought  by  the  bill, 
was  incomplete  and  i^ieftectual,  was  chaimpertous^  was 
witljin  the  statute  of  frauds,  and  was  inoperative,  and 
void,  because  the  property  embraced  in  It  was,  at  the 
time  of  its  execution,  in  the  adverse  possession  of  a  third 
person ;  and  demurring  to  the  bill,  for  want  of  equity. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor overruled  the  demurrer,  and  rendered  a  decree  for 
the  complainant ;  and  his  decree  is  now  assijgned  as  error. 

Wm.  Botles,  with  J,  L.  Smith,  for  appellatit.— 1.  The 
instrument  sought  to  be  reformed  is  incomplete  and  in- 
effectual^ because  signed  by  only  one  af  the  parties  to 
the  contract.    Not  being  executed  by  the  complainant; 
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and  therefore  not  bindifafi:  Him,  it  is  wanting  in  that  mu- 
tuality anff  reciprpcity  which,  are  necessary  to  constitute 
a  valid  dontracf. — Ohitty  on  Oontfacts,  11, 15,  16,  350 ; 
12  Johns.  191 ;  47  Ala.  629 ;  80  Ala.  866';  18  Ala.  835 ; ' 

10  Ala.  916. 

'2.  As  a  conveyance  of  the*  land,  said  inurnment  is  void 
and  ifioperative,  because-  neither  attested  by  A  witness, 
nor  acknowledged  by  the  party  signing  it.— Code,  §|  1266- 
67.  IThe  contract  being  entire,  if  part  of  it  is  inopera- 
tive, no  part  can  stand.— Ghitty  on  Contracts,  272,  note  1 ; 
15  Pick.  169;  5  Cowen,  162  j  30  Ala.  679. 

3.  The  contract  is  void  under  the  statute  6f  frauds,  as 
to  the  eoiaplainant,  because  there  was  no  writing  signed 
by  hini,  nor  was  apy  ^art  of  the  purchase-money  paid, 
nor  was  he  put  fn  possession  of  the  property.— Code, 
§  1551;  Chitty  on  Contracts,   840,  662;  6  East,  307; 

11  £ast,  142,  note,  Kot  being  (finding  on  the  complain- 
ant, he 'cannot  enforce  it  againstthe  defendant. — Authori- 
ties cfted  in  ist  paragraph,  supra: 

4.  At  the  time  the  contract  was  entered  ir^to,  the 
property  was  in  the  adverse  possession  of  a  third  person; 
consequently,  the  sale^  is'  void.— 5  Mass.  236;  11  Mass. 
654;  3  Mas^.  573; -2  flow.  (Miss.)  347;  5  Peters,  436; 
8  Johns.  120  ;*1  K  C.  liep.  114;  4  Kent's  Com.  446; 
8  John^  Oh.  101 ;  24  Wendell,  687  ;  1  Peters'  C,  C..  49 ; 
1  Muoford,  162;,  2  Bacon's  Abr.  186.  The  deed  being 
void  on  this  aijcount,  no  act  done  under  it  can  render  it 
vtiiid. — 2  Parsons  on  Contracts,  264,  and  cases  there  cited. 

5.  The  contract  is  void  for  cham'perty. — Poe  v,  Davis> 
29  Ala.  683  ;  18  Vesey,  127 ;  3  Vesey,  498 ;  7  Bing.  .378; 
8  8andf/429,  and  *  cases  there  cited.  That  parol  evidence 
was  admissible,  to  prove  the  complainant's  promise  to 
pay  the  costs  of  the  suit,  see  4  J.  J.  Mar.  121 ;  1  McLean, 
194.  ,*'''■ 

6.  The  complainant  admits  his  disopyery  of  the  alleged 
mistake  more  than  three  years  before  the  filing  of  the 
bill,  an3  shoVs  no  excuse  for  his  unnecessary  dehrj'. 

T.  Rkavis,  conita. — 1.  The  lapse  of  three  years  after 
the  discovery  of  the  mistake,  before  the  filing  of  the  bill 
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to  correct  it,  is  not  unreasonable  in  itself,  nor  sufficient 
'  to  bar  the  right  to  relief  on  the  ground  pf  laches.  If  it 
were,  howeyer,  the  delay  in  this  case  is  satisfactorily  ex- 
plained by  the  defendaut's  insolvency,  aiid  the  cothplain- 
ant's  repeated  efforts  to  get  the  mistake  corrected  witljout 
the  expense  pf  a  chancery  suit.  "  •  .  ' 

2.  If  the  deed  bo  void  as  to  the  land,  foi*  want  of  attes- 
tation, that  would  be  no  objection  to  having  the  mistake 
corrected,  so  as  to  relieve.  MarshaH  from  paying  the 
wrortg  note,  Sofar  as  the  title  to  the  personal  property 
is  concerned,  a  witness  to  the  deed  was  not  required ;  rtor 
was  a  witness  necessary,  at  common  jatv,  to  a  deed  for 
lend.— 2  Bla.  Com.  80t,  note  18.  The  Code  directs  the 
attestation  of  a  witii,e8S^  but;  doed  not  declare  the  deed 
void  for  want  of  it.    .      •  ,  '       •        . 

3.  Marshall  accepted  the  deed,  although  he  did  not 
sign  it,  and  thereby  bound  himself  to  performance;  and 
having  performed  all  the  stipulationB.  on  his  part,  and 
that  performance  having  been  accepted  by  Thonipson, 
the  contract  was  binding  op  the  latten  -  These  rules  apply 
as  well  to  the  statute  of  frauds  as  to  mutuality  .-—Phelps 
V.  Townsend,  8  Pick.  302  ;  Wardens  y.  -  Robertson, 
5  Man.  &  Gr.  181,  mar.;  Wetumpka  Railroa'd  Co.  v.  Hill, 
7  Ala.  W2;  1  Parsons. on  Contracts,  376.    " 

4.  The  contract  is  not  obnoxious  to  the  charge  of  miam- 
tenance.  The  complainant  was.  a  party  to' the  chancery 
suit,  and  had  a  legal  interest  in  defending  it;  cdjisequent- 
ly,  he  had  a  right  to  purchase  the  interest  of  a  co-defend- 
ant.— Tlialjiimer  v.  Brinkerhoof,  3  Coweq,  628;  McCall 
V.  Capehart,  20  Ala.  521.  A  contract  for  the  puischhse 
of  property  which  is  in  litigation  is  valid,  provided  the 
purchaser  does  not  undertake  to  pay  any  co8ts.-r-2  Story's 
Equity,  §§  1048  a,  1050 ;  4  Durn.  &  East,  340 ;  fi  Bing,  809 ; 
Camp  V.  Forrest,  13  Ala.  119  ;  3  Cowen,  i523.  The  writ- 
ten contract  contains  no*  stipulation  fof  the  payment  of 
costs,  and  parol  evidence  could  not  be  received  to  ad4 
that  stipulation  to  it.  -         * 

5.  The  facts  do  not  sustain  the  defense  of  adverse  pos- 
session.. It  -appears  that  James  Thompsan,  the  plaintiflT 
in  the  chancery  suit,  had  obtained  a  writ  of  seizure,  under 
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which  th^  possession  of  the  property  was  restore^ -to  him, 
and  had  given  bond  to  have  it  forthcoming  to  abide  the 
final  detepmiuation  of  the  suit ;  and  that  he  had  conveyed 
ijt  to  the  sareties  .on  his  bond,  as  an  indemnity  against 
their  liability.  On* thesie  facta,  the  property  was  in  the 
custpdy  of  the  law,  and  the  doctrine  of  adverse  possession 
does  not  .apply. — Atwood  .v.  Pierson,  9  Ala.  656 ;  Jack-r 
son  V.  Qewin,  &  Ala  114.  Moreover,  if  there  had*  b^en 
an  adverse  pospe^eion  of  the  property,  that  would  npt 
affect  ,the  validity  of  the  deed  i-nter  potrtes. — Hiirvey  v. 
Carlisle,  23  Afe.  635 ;  Abernathy  v.  Boazman,  34  Ala.  189. 

•  A.  J.  WAl4KER,.C.  J.-^Wc  ^eed  not  inquire,*  wheth- 
er, for.  thie  want  of  the  attestation  of  one  witness,  or  an 
ackjiowledgment  in  parsuaiice  of  th6  statute,  the  convey- 
ance to  the  apppUee  is  ineffectual  to  pass  the  titlA  to  the 
real  estate  described, ib  it.— Code,  §§  1266-1267.  It  era- 
bi;aces  personalty  as'well  as  realty,  and  its  invalidity  as 
to  the  reivlty  would  H<^t  impair  the  ri^ht  to  a  reformiition 
of  the  contract  sought  by  th0  bill. 

[2.  J  Tbecojnplainant  has  not  been  guilty  of  such  laches 
as  to  deprive  him'  of  the  right  to  the  relief  prayed. 

.[3.]  The  mistake  alleged  in  the  bill  is  proved  by  the 
evidence,  -It  is  contended,  however,  that  there  can  be  no 
peformation  of  the  contract,  because  it  involves  the  offense 
of. champerty,  or  maintenance.  The  features  of  the  con- 
tract TOferred  to,  as  supporting  the  charge  of  maintenance, 
i^re^  that  the  complainant  became  a  purchaser,  pending 
a  suit  to  rescind  the  conveyance  under  which  hiisf  vendor 
held  ;  thait  he-  takes  a  transfer,  not  only  of  the  property 
in  litigation,  but  also  of  such  "rents,  hires  aoad  damages,*'- 
as  might  accrue  in  the  suit  for  rescission ;  and  that,  as 
shown  by  parol  evidence,  he  assumed  a  liability  for  his 
vendor's  share  of  the  costs  and  expenses  of  the  suit. 

The  complainant  in  this  ca^e  nvas  a  party  to  the  suit 
for  i-eacission.  After  the  purchase  of  his  vendor,  and  be- 
fore the  commencement  of  the  suit  to  laescind  the  sale  to 
his  vendor,  he  bought  the  crop  of.  cotton  upon  theland 
sold  to  his  vendor;  and  one  of  the  objects  of  the  suit  for 
rescission  was,  to  charge  the  complainant- in  this  case, 
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Marshall^  on  account  of  the  qrop  of  cotton  so  purchased 
by  hrm.  He  was  charged  in  the  bill  to  have  taken  the 
cotton ^witb  notice  of  the  fraud,  upon  which  the  prayer, 
forVqli^f  was  predicated.  Prom  these  facts  it  results, 
that  Marshall,  the  complainant  in  this  case,  had  an  inter- 
est in  the  suit  for  a  rescission,  in  common  with  his' co- 
dQfeudant,  from  whom  he  pur6ha^d' pending  the  suit 
agaii^st  them.  He  and  his  vendor  had  a  communijty  of 
interest  in  resisting  the  rescission  sought,  because  fraud 
,in  the  transfer  to  the  latter,  and  a  consequent  right  of  rer 
scission,  was  alleged  as  the  common  cause  of  r^ief  against 
both.  Because  the  complainant  in  this  case  was  thus 
interested  with  his  vendor  in  the  suit. pending  at  the  time 
of  his  purchase,  he  is  not  chargeable  with  maintenance. 
Maintenance,  of  which  champerty  is  a  species,  is  said 
to  signify  "  an  unlmcful  iakmgjri  hand  or  upholding  ofguat^ 
rels  jt  sides',  to  the  disturbance  or  hinderance  of  common  righV 
1  Ha^wkins'  PL  464.  It  is  also  said  to  be  "a»  officioys 
intermeddling  in  a  suit  that  in  rw  loay^  belongs  to  one,  by  rtvaii^ 
taining  or  assisting  either  party ,  wUk  money  or.  other loise^  fe 
prosecute  or  defend  itS — 4  BU.  Com.  134.  The  gist  of  the 
offense  i«,  that  the  intermeddling  is  unlawful;  that  it  is 
officious^  and  in  a  suit  which  no  way  belong^  to  the  inter- 
meddler.  This  essential  element  of  the  offense  is  abseqt 
here.  ■  The  euit  for  rescission  was  as  well  the  suit  of  the 
complainant  as  of  his  vendor.  The  most  efficient  mode 
of  protecting  himself  against  a  decree  was  to  contest  the 
.  point  upon  which  the  liability  of  his  co-defendant,  from 
whom  ha  purchased,  depended.  The  intermeddling  of 
one  with  a  suit,  in  reference  to  which  be  occupies  such^ 
relation,  has  never  been  considered  officious,  or  unlaw- 
ful; but  has  always,  uiK)n  the  plainest  dictates  of  reason 
and  justice,  been  sanctioned.  Hawkins,  in  treating  of 
the  question,  how  far  acts  of  maintenance  are  juBtifiable 
in  respect  of  an  interest  in  the  thing  in  variance,  lUys 
down  the  doctrine,  that  those  who  have  either  a  oertain 
or  a  contingent  interest  in-  land,  -fl*  who  have  a  common 
interest  with  the  party  in  the  ^ame  thing,  as  in  a  way, 
church-yard,  or  common,  may  intermeddle  in  suits  per- 
taining to  auch  matters. — 1  Hawkins'  PL  46€,  457,  4o8» 
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Upon  the. same  principle,  which  underlies  the  examples 
put' by  Hawkins,  it  has  been' decided,  thai  a  second  mort- 
gagee mays  lawfully  purchase  the  inferest  of  a  pri6r 
mortgagee,  which  was  in  litigation,  and  contract  to  in- 
demnify the  latter  against  past  and  future  costs,  where 
the  cmm  asserted ,  against  thes  prior  mortgagee  might 
affect  the  second. mortgagee. — Hunter  v.  Daniel,  4  Hare, 
420.  And  it  has  been  decided,  that  My'here  several  pro-^ 
prietors  of  land  in  a  parish 'have  a  common  interest  *in 
resisting  a  claim  of  tithes,  asserted  against  tenants,  of  the 
respective  lands,  one  of  them  would  not  perpetrate  the 
crime  of  maintenance,  by  appisting  in  suits  brought  to 
enforce  the  claim  as  to  other  lacfds  than  his  in  the  parish. 
Findon  v.  Parker,  11  M.  &  W.  676.  And  in  Ma88ach4i- 
setts  it  has  been-held,  that  where  two  persons  had  distinct 
rights  to  the  exclusive 'eojoymeut  of  a  patent  at  different 
places,  near  «ach  other,  a  contract  by  one  to  prosecute  a 
suit  for  the  infringement  of  the  other's  exclusive  fight  to 
the  enjoyment  of  the  patent  in  the  particular  locality,  in 
consideration  pf  one-half  the  recovery,  was  not  champer- 
tous.— Call  V.  Calff,  18  Mfetc.  862.  This  last  decision  is 
put  upon  the  ground,  th;at  as  the  two  places  were  near 
each  other,  the  unauthorized  .use  of  the  patent  in  one 
place  would  diminish  the  value  and  profits  of  the  patent 
in  the  other;  and  that,  therefore,  each. had  an  interest  in 
preventing  the  infrinorenlent  of  the  other's  right.  The 
elementary  writers  ppoa  equity  also  assert  the  principle, 
that  the  doctrine  pf  champerty  and  maintenance  can  not 
be  applied  to  one  having  an  interest  in  the  subject  ih 
.dispilte.-r  a  Story's  Eq.  Ju.  1048  a;  2  Spence's  Eq.  Jur. 
872^  And  this  court  itself,  in  McCall  v.  Capehat't  &  Har- 
bin, (20  Ala.  621,)  has  recognized  and  acted  upon  the 
same  principle. 

[4.3  It  is  contended,  that  the  pi:operty  conveyed  by 
the  deed  sought  to  be  reformed  was  adversely  held  at 
the  time  of  the  conveyance-  If  that  be  so,  it  makes  no 
difference  in  this  case ;  rfor  the  deed  wou^d,  nevertheless,  • 
be  valid  tnitr  partes. — Harvey  v.  Carlisle,.  23  Ala.  685; 
Abernathy  v.  Boazman,  24  Ala.  189. 

[5.]  If  the  complainant's  promise  to  discharge  the  d«- 
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ties  imposed 'upon  him  by  the  contract  spqcified -in- the 
instrument  to  be  reformed  is  witbin  the  statute  of  frauds, 
it  would  not,  of  itself,  be-a  sufficient  reason  for  refusing 
to  reform  the  instrum-ent.  The  iostrutnent  itself  is  in 
writir>^.  If  the  complainant,  had  refused  to  perform  tlie 
contract  on  his  part,  therd  might  be  some  reason  for 
\Yithholdiug  the  desired  decree  of  reformation.  But  no 
reason  for  refusing  the  decree  exists,  whep  the  compkin- 
ant.  does  not  seem  to  have  omitled  the  performance  of 
any  duty  iniposed  upon  him  by  the  contract. 

[6.]  We  do  not  concdr  with  the  courrsel  for  the  a|)pei- 
lant  in  the- position^  that  the  instrument  described* iri  the 
bill. was  incomplete  tintil  it  was  executed  by  the  com- 
plai'uaut.  It  was  binding  upon  the  defendants  aB  soon 
as  it  was  delivered.  .      •    •    . 

The  decree  of  the  chancellor  is  affirmed. 


Ijff  RE  CARMICHAEL. 

[inquisition  of  lunacy.] 


1.  Form  and  mfficxtncy  of  verdict. — It  is  the  safer  and  more  satisfactory 
practice  to  baVe  the  verdict  in  the  very  language  of  the  statute, 
(Code,  J2753,)  or  its  substiince. 

2.  Meaning  of  non  compos  w^nfw.^Theterm noncon^os mentis detiotes 
neither  mere  mental  weakness,  nor  a  total  deprivation  or  destruc- 
tion of  the. intellectual  powers,  butsimply  unsoundness  of  miud. 

3.  FrooJ  of  unsojundness  of  mirid, — The  fact  that  a  person  makes  one 
or  m6re  improvident  bargains,  or  is  generally  unthrifty  or  unsuc- 
cessful in  his  business,  does  not,  per  «c,  prove  him  to  be  non  compos 
mentis ;  but  it  is  admissible  evidence,  in  connection  with  facts  and 
circumstances  tending  to  show  mental  unsoundness.  ' 

4v  Opinion  ^  witness  on  question  of  sanity, -^On  the  question  of  sanity 
.  vel  non,  a.  witness  who,  though  not'  a  physician,  has  ha,d.  an  jmtima^ 
acquaintance  with  the  party,  may  give  his  opinion,  in  connectioj^ 
with  the  facts  on  which  it  is  based  ;  s<?<jw5,'as  to  one  who  has  had  a 
mere  passing  acquaintance,  or  brief  and  occasional  interviews  on 
general  or  indifferent  subjects.   ■ 
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5.  Rdevaney  and  adtnissililiiy  of  eMencA  ov^  question  of  sanity. — On  the 
trial  of  an  inquisitipn  of  .lunacy,  a  witness  cannot  be  asked, 
^•whether  his  brother  did  not  control  the  defendant  and  his  busi- 
ness ;"  nor,  "  whether  he  is  not  going  down  hill  generally ;"  nor, 
*^  whether  his  appearance  was  that  of  a  man  of  sound  or  unsound 

.    rn'md ;."  'nor  can  h©  be  allowed  to'  state  "  the  impression  that  the  de- 
fendant made  on  his  mind  ;'*  nor  what  the  petitioner,  wi^o  was 
the  defendant's  brother;  told  him  on  different  occasion^  about  ihe 
•    'defendant's  hehavior. 

6.  Opinion  of  physician. — A  practicing  physician,  who  states  that, 
**  having  been. requested  to  examine  the  defendant,  in  order  to 
test  the  condition  of  his  mi^d,  he  met  and  conversed  wiih  him, 
and  noticed  his  general  expression  and  appearance,  but  had  formed 
no  settled  opinion,  as  to  the  .depth  of  his  mind,''  may  be  asked 
whether  he  discovered  any  evidence  of  unsoundness  of  mind,  and 
m^y  state  his  opinion  on  the  question  of  sanity  9el  non. 

1 .'  Crbss-ejsaminaiion  of  vniness,  —If  a  witness  betrays  bias,  partiality, 
or  corruption,  the  appellate  court  will  lay  down  no  rule  as  to  the 
questions  \^ch  may  be  asked  him  on  cross-examination :  •**  that 
must  be,  in  a  great  degree,  left  to  the  discretion  of  the  presiding 
judge."  .  . 

APPEAL  from  the  Prol?ate  Court  of  Talladega. 

In  the  matter  of  Malcolm  Cilrmichael^  oii  the  petitipn 
of  his  brother,  Daniel  Carmichael,  'to  have  him  declared 

*>ion  aompos  "mentis.  The  principal  ttiatters  here.adeigned 
as  errpr  are  the  several  rulings  of  the  court  on  the  trial, 
which  are  thus,  stated  in  the'  bill  of  exceptions  t 

"  The  petitioner  inttoduced  as  a  T^ituess  one  Geo.  McD. 
Patterson;  who  testified,  that  he  had  known  the  defend- 
ant sixteen  or  seventeen  years ;.  that  he  now  lives  about 
fifteen,  miles  from  him,'and  knows  him  as  intimately  as 
he  knows  his  other  neighbors;,  that  he  lived  within  four 
or  five  miles- for  five  or  six  years,  and  within  two  miles  for 
four  or  five  years ;  that  he  saw  him  frequently,  and  knew 
of  the  following  business  transactions  with  him:  he  had 
hired  a  negro  man  to  Jiim  (witness)  at  $10  pfer  month* 
which  was  a  fair  price;  witness  had  ginned  some  cotton 
for  him  and  one  Shaw,  which  they  afterwards  took  to  the 
Wetumpka  market,  and  on  the  returns,  which  witness 

*•  saw, '  the  smallest  bag  was  marked  to  the  defendant, 
although  he  had Jarought  to  the  gin  onehundi'ed  pounds 
more  than  Shaw;  .and  be  sold  a  n^gro  woman  and  five 
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children,  to  one  McITeill,  for  $1,800.  Ffom  these  facts, 
and  the  general  appearance  and 'conversation  of  the  de- 
fendant, the  petitioner  asked  said  witness  to  give  his 
opinion  as  to  the  soundness  of  the  defendant's  mind. 
The  defendant  objected  to  this  question^  on  the  ground 
that  li  was  illegflii,  and  that  the  witness  had  not  laid  a 
sufficient  predicate  to  give  an  opinion.  The  court  over- 
ruled the  objections,  and  the  defendant  excepted.  The 
witness  also -stated,  on  his  direct  examination,  that  he 
refused  to  trade  with  the  defendant  on  one  occasion,  with- 
out the  consent  of  Daniel  Carraichael ;  which  answer  the 
defendant  tnoved  to  ex:clude,  and  excepted  to 'the  over- 
ruling of  bis  motion.  The  petitioner  then  asked  the 
witness,  whether  or  not  Daniel  Carmichael  controlled  the 
defendant  and  his  business ;  to  which  question  the  de- 
fendant objected,  and  excepted  to  the* overruling  of  his 
objection." 

"The  petitioner  also  introduced  one  Daniel  McDear- 
mid,  who  ptated,  that  he  had  known  the  defendant  for 
sixteen  or  seventeen  years,  had  frequently  conversed  with 
him,  lived  within  two  or  three  riiiles  of  him,  met  him  fre- 
quently., and  bad  some  business  transaction^  with  him ; 
that 'he  had  sold  a  beef  to  the  defendant  at  $10,  which 
defendatt  told  him  was  worth  $12  or  $13,  but  did  not 
offer  him  that  much ;  that  one  of  his  neig'hbors,  wanting 
to  hire  a  small  boy,  plow  and  h.6rse,  to  plow  in  wheat, 
offered  defendant  one  "bushel  of  wheat  pfer  day  for  them, 
but  defendant  said  a  half-bushel  was  enough ;  that  he 
saw  one  of  the  defendant's  negroes,  when  defendant  was 
not  present,  in  the  woods  hunting ;  and  that  the  defend- 
ant stammers,  and  stfeps  high.  Upon  these  fects,  the  pe- 
titioner asked  the  witness  hia  opinion  as  to  the  soundnesa 
of  the  defendant's  mind.  The  defendant  objected  to  the 
question,  and  excepted  to  the  overruling  of  his  objection." 
This  witness  having  further  stated,  that  the  defendant 
had  been  Kviug  by  himself  on  his  farm  for  five  or  six 
years,  the  court  permitted  the  petitioner  to  ask  him  these 
questions :  ^^  Has  he  made  a  living  each  and  every  year 
since  he  lias  lived  there  ?"  "Is  he  not  going  down  hill 
generally?"  "Has  he  less  property  now  than  he  had  some 
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years  ago?"  The  defendant  objected  to  each  of  these 
questions,  ^*as  illegal,  irrelevant,  and  leading;*'  a^d  re- 
served exceptions  to  the  overruling  of  his  several  objec- 
tions. 

**  The  petitioner,  then  introduced  one  Thomas  Smith  as 
a  witnesSy^-who  stated,  ihat  he  had  known  defendant  for 
six;teen  or  seventeen  years,  had  a  passing  friendly  acquaint- 
ance with  him,  and.had  talked  with  him  frequently ;  that 
defendant  Jbas  a  hesitancy  in  talking,  lives  some  ten  or 
twelve  miles  from  him,  and  knows  something  about  the 
price  of.gooda;  th%t  he  (witnes3)  sold  him  a  feiw  goods, 
and  he  always  made  his  settlements  correctly;  that  he 
offered  defendant  a  piece  of  goods  at  sixty  cents  a  yard, 
but  defendant  refused  to  give"  it,  and  said  that  twenty-fiye 
<;enls  y^SLQ  enough..  Upon  these  facits,  and  from  the  gen- 
eral appearance  of  the  defendant,  the  petitioner  asked  the 
witness  his  opinion  as  to  thes^oundness  of  the  defendant's 
mind."  To-  this  question^  and  to.the  answer  .thereto,  the 
defendant  objected;  the  court  overruled  the  objections, 
and  the  defendant  ex'cepted*  *        . 

The  petitioner  also  introduced  as 'a  witness  one  Way- 
man  Adair,  who  testified/* that  he  had  known  defendant 
several  years,  met  hinl  in  passing,  and  had  some  conver- 
sation .with  him ;  that  he  had  lived  within  two  or  three 
miles  of  him  for  three  or  four  years,  and  now  lives  ten  or 
twelve  miles  from  him ;  that  he  is  a  man  who  does  not 
talk  much ;  that  he  had  known  him  to  buy  a  piece  of 
land,  but  thought  he  gave  aloo^pHce  for  it ;  that  he  also 
knew  of  the  ealp  of  the  negroes  to  Mcifeill  at  J1300„and 
considered  them  worth  $1800,  sound  or. unsound."-  On 
these  facts,  the  court  allowed  thi§  witness,  against  the 
defendant's  pbjection,  to  state  his  opinion  as  tp  the  sound- 
ness of  the  defendant's  mind ;  to  which  the  defendant 
excepted. 

.James  H.-^  Joiner,  another  witness  introduced  by  the 
petitioner,  testified,  "  that  he  lived  about  twenty-six  miles 
from  the  defendant,  had  met  him  only  twice,  and  had  a 
short  eonveitotlon  with  him  each  time ;  that  in  one  of 
his  XDteryiews  with  him  the  defendant  had  some  little 
slips  of  .paper  with  figures  on  theip,  and  asked  him  tp 


Digitized  by 


Google 


618  ALABAMA. 


In  re  Oarimckael.  _ 


print  them  for  him  ;  that  he  refaseij  to  do  so,  and  thut 
the  defendant  looked  rather  peculiar."  The  court  per- 
mitted the  petitioner  to  ask  this  witness;  "What  was  the 
defendant's  appearance  ?  was  it  that  of  a  man  of  sound 
or  unsound  mind?"  "and  to  state  to.  the  jury  the  im- 
pression that  the  defendant  made  on  his  mi'ad."  The 
defendant  objected  to  each  of  these  questions,  and  re- 
served exceptions  to  the  o,\terruUng  of  his  objections. 

A.  D.  Levi,  another  witness  of  the  petitioner,  stat^l, 
"that  he  had  known  the  defendant  for  fifteen  or  sixteen 
years, , but  had  never  conversed  much  with  him;  that  he 
had  stayed  at  the  same  house  with  him  for  three  months, 
but  only  saw  him  at  night  and  morning;  that  the  negroes 
would  not  obey  tJie  defendant  sometimes,  when  he  called 
them  to  get  up  and  make  a  fire;  and  that  he  was  never 
over  the  defendant's  farm."  On  these  facts,  the  court 
permitted  the  witness  to  be  asked  his  opinion  as  to  the 
soundness  of  the  defendant's  mind  ;to  which  he  answered, 
"  His  mind  is  not  altogether  sound."  To  this  question 
and  answer,  each,  the  defendant  objected;  and  reserved 
e^ceptionfe  to  the. overruling  of  his  objections.. 

"J.  M.  Munroe,  anothe?  witness  for  the  petitioner, 
stated,  that  the  defendant  had  acted  as  bailiff  in  his  beat, 
and  had  been  deputed  on  one  occasion,  by  one  of  the 
acting  magistrates  of  the  beat,  to  levy  an  attachment  on 
a  ti*unk  to  save  a  debt  due  him;  that  he  ,poiuted  out  the 
trunk  to  the  defendant,  who  made  the  levy  and  return 
properly  and  regularly..  The  petitioner  then  asked  the 
witness,  'Did  npt  Daniel  Carmichael  enjoin  upon  you  to 
go  with  the  defendant,  and  see  that  he  executed  tjie  pro- 
cess'properly?'."  The  court  allowed  the  question  to  be 
asked,  and  answered,  against  the  defendant's  objections, 
and  ho  excepted. 

'•Robert  McMillan,  another  witness  for  the  petitioner, 
stated,  that  the  defendant  had  lived  with  Daniel  Carmi- 
chael several  years  ago,  and,  on  one  occasion,  started  on  a 
trip  to  Tuskaloosa  for  said  Daniel,  with  his  wligon  and 
team,  to  move  a  man  by  the  name  of  Barker ;  that  when 
he  got  to  Tuskaloosa,  he  engaged  to  move  said  Barker  to 
Mississippi ;  that  when  he  got  to  Mississippi,  Barker  would 
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not  or  could  not  pay  him,  and  he  was  out  of  money,  and 
swapped  oft'  one.  of  the  horses  out  of  the 'team  to  get 
irioney  to  bejir  his  expenses  home ;  that  he  w^  gone  about 
six  weeks,  and  that  Daniel  Garmichael  started  after  him  J 
and  that  said  Daniel  told  him  (witness)  that  he  met  de- 
feiMiant,  t^nd  put  a  barrel  of  whiskey  in  thq  wagoii,  and 
the  barrel  was  in  the  wagon  when  itf  and  the  defendant 
got  home.  The  defendant  moved  to  exclude  that  part  of 
the  answer  qontaining  Daniel  Carmichael's  declaration, 
l^ecause  it  -  was  illegal  and  irrelevant ;  and  excepted  to  the 
overruling  of  his  objection." 

"  T'he  d^efendant  introduced  one  Malcolm  McMillan  as 
a  .witness,- who  testified,  that  he  had  known,  the  defendant 
.  for  six  or  seven  years,  lived  within  two  miles  of  him,  had 
met  and  conversed  withhim  frequently  on  various  topics, 
and  was  intimatety.  acquainted  with  him;  that  he  had  sold 
him  a  steer  for  twenty  bushels  of  wheat,  d.nd  ground  the 
wheat  for  him,  and  defendant  sold  the  flour  for  $20  80, 
which  was  a  fair  price  for  the  steer;  that  h.e  had  first 
oflTered  the  defendant  fifteen  bushels  of  wheat,  but  be  re- 
fused to  take  it ;  and  that  the  defendant  was  a  close  dealer. 
When  called  upon  by  the  defendant,  upon  the  above  facts, 
to  state  his  opinion,  the  witness  answerdd,  'His  mind  is 
sound,' so  far  as  I  am  Able  to  judge  from  my- observations, 
transactions,  and  acquaintance  with  him;  I  think,  him 
capdfcle  of  managing  and  controlling  himself  and'his  own 
aflairs."  The  court  excluded  this  answer,  on  the  peti- 
tioner's motion,  «ind  the  defendant  excepted. 

"  The  defendant  also  introduced  as  d  witness  one  John 
B.  Brown,  who  testified,  that  he  had  known  the  deifendant, 
intimately,  for  twenty  years,  had  lived  within  a  mile  and 
a  half  of  him,  and  had  repeated  and  freqnent.intercourso 
with  him ;  that  his  daughter  had  9old  a  mule  tq  the  de- 
fendant at  ?75;  that  it  was  a  good  mule,  and  worth  at 
least  that  much;  that  the  defendant's  deportment  and 
behavior  were  good  and  unexceptionable;  that  his  mind 
wfjs  not  bright,  but  l^e  was  fully  competent  to  'take  care 
of,  manage  and  control  himself  and  his  property;  and 
that  he  (witness)  was  neither  an  expert  nor  a  physician.'' 
The  court  allowed  the  petitioner,  on  crossrcxaminatiou. 
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to  ask  this  witness  the  following  question:  "Suppose  a 
man  had  ten  negroes,  and  should  sell  five  of  them  for 
JISOO,  and  failed  every  year  to  make  a  support,  and  had 
to  buy  corn,  meat  and  provisions  every  year»  and  his 
property  wasting  and  diniinishing  every  year,  and  he  was 
going  down  hill  generally,  would  you  consider  him  a  man 
of  sound  mind?"  The  defendant  objected  to  this  ques- 
tion, "as  being  illegal  and  irrelevant,"  and  reserved  a^ 
exception  to  the  overruling  of  his  ofcjeotion^ 

"  The  defendant  introduced  as  a  witness  oneM.  Robin- 
son, one  of  the  acting  justices  of  the  beat,  who  testified, 
that  he  had  known  the  defendant  for  sixteen  or  eighteen 
years,  and,  until  recently,  lived  within  a  quarter  of  a  mjle 
of  him ;  that  he  had  iftet  him,  and  conversed  with  him 
frequently  on  varioqs  topics ;  that  his  mind  was  sound ; 
that  he  frequently  acted  as  bailiff^  being  deputed  by  him 
(witness,)  and  always  did  the  business  qorrectly,  and  with 
judgment."  The  court  allowed  the  petitioner,  on  cross- 
examination  of  this  witness,  to  ask  him  the  following 
questions :  "  Was  he  not  appointed  bailiff  just  because  no 
one  else  would  have  it?'*  "Do  you  not  know  that,  if  it 
had.  been  a  profitable  business,  somebody  else  would  have 
had  it?"  "Was  it  not  an  unprofitable  business  in  the 
beat  ?"  To  the  allowance  of  each  of  these  questions  the 
defendant  excepted. 

".The  defendant  introduced  as  a  witnebs Dr.  William 
iaylor,  who  testified,  that  he  was,  and  had  been  for  six  or 
eight  years,  a  practicing  physician  ;  that  having  been  re- 
quested to  examine  the  defendant,  in  order  to  test  the 
condition  of  his  mind,  he  met  and  conversed  with  him, 
and  noticed  bis  general  appearance  and  expression  ;  but 
that  he  had  formed  no  settled  opinion  as  to  the  depth  of 
hij3  mind.  The  defendant  then  asked  saii  witness,  if  he 
had  discovered  any  evidences  of  unsoundness  of  mind ; 
but  the  petitioner  objected  to  the  question,  and  the  court 
sustained  the  objection ;  to  which  the  defendant  except- 
ed." The  defendant  then  proposed  to  ask  the  witness, 
"  if  the  defendant  was  a  lunatic,"  "  if  he  was  an  idiot," 
and  "if  he  was  non  compos  mentis i''  and  reserved  excep- 
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ttonsr  to  tbeYoIiDgs  of  the  court  in  sastaiumg  objectioiis 
to  said  qneatipne. 

The  cpu ft.  charged  the  jury,  at  the  r^ueat  of  the^peti-* 
tioafer,  as.  follows :  .        .      -  .    »  r 

<^1.  *Thl8  proceeding  is  not  a  crimii>al  proseoutidto,  but 
is  faninane  in  Us  purposes,  and  intended  tociebal^  the- 
protection  of  t^he  defendant's  property.        / 

"2.  If  the  jury  believe  Aonx  the  evidence  that  the  de* 
fendani  }s  of  unsojrdd  mind,  to  ah  ei^tent  to  render  htih 
incompetent'to  nanage  hi?  ai^iri»y  ihen  they  will  find  fat . 
the  petitioner.  -  .,.•...•. 

^  8.  Many  improvident  trad^y  made  by  tltedefendant^  • 
will  'authorise .  the  jury  to  find  him  non  aompos  fnmiis. "   . 

The  defendant  excepted  to  each  of  these  charges,  and  '• 
then  requested  the  coartto  charge  the  jurjr— . 

<^1.^  That  the  simple  fa.ct  that  the  ^efimdaqt  h«B  made  ^' 
an  improvident  trade,  such  as  a  ^tkvt  of  equity  would  set 
aside,  wiU  not  aathoriJEe  them  to*  find  him  noH  compd^ 
meffiis,  '        / 

^.  BiB.fbrethejury  can  find  a  verdict 'w)iiah  will  have  the 
efieet  of  hating  ^  guardian  appointed  for  theperaon  and 
property  of  the- defendant,  they  ipaustbeeatis^d  from  the  ' 
evidence  that  his  mind  is  now  iii  auch  a  conditiou^  that,  if 
it  had  been  so  from  his  birth,  he  would  have  been  anx>  • 
idiot."      .  ^  • 

The  court  refused  to  glvd  either  of  these  dliarg^s,  and 
th^  defendant  excepted  to  their  refusal. 

The  jury  returi^ed  a  verdict  iri  these  words :  ■ "  We,  the 
J ury,  find  ,tl|e  defendant  non  compos  menUs.*'    The  defend-  • 
a^t;  moved  to  set  aside  this  verdi^^t,  and  to  be  discharged,' 
^  OH' the  ground  that  it  Was  illegal. and  insufficient ;"  and 
excepted  to  the  overruling  of  his  motion.    . 

All  the  rulings  of  the  court^to  which,  m  above  .stated, 
excef^ions  were  reserved,  are  now  assigned  as  error.   . 

Jas.  B.  Ma&tin,  for  appellant. ' 
li.  E.  Parsons,  contra. 

8T0NE,  Jt — As  this  case  must  be  reversed  on  several 
o£  the  rulings  of  the  court,  alter  noticed,  we  will  not  de- 
84 
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cidp  -whether .  the  Verdict  wa?  «aflScient.  We  will  8ta4;e, 
however,  that,  as  no  record  is  made  in  the  probate  epurt 
of  the  fact  that  the  person  is  idiot,  lunatic,  or  non  cornpQS 
msniis,  other  than  that  afforded  ,by  the  recording  of  tiie 
petition,  and  proceedings  thereon,  it  would  be  the  Btifer  anfd 
xnorei  aatiafiictory  pcapticeto  have  the  yerdict  in  the  very 
language  of  the  statute,  or  its  substance. — Code,  §3753; 
L.aj7  V.  Craig,  30  Ala.  mi.\  ' 

[2.]  We  do  not  subscribe  to  the  proposition,  that  the 
term  non  compos  mentis  necessarily  denotes  a  total  depri- 
vation or  destruction  of  the  intellectual  powers.  It  d«- 
nojtes  UDSonndness  of  mind;  not  noiere  mental  w^eaknesis, 
but  a  diseased  or.  nnheaithy  mind.— Code,  §  1 ;  Rawdon 
V.  liavvilon,  28  Ala.  567,  and  authorities  cite*;  McEImy 
v;  McElroy,  5  Ala.  SE:  Stewart  v.  Li^penard,  26.  Weild. 
256;  Dewr.  Cl«k,  5  Russ.  168;  1  Jarnrnn  on  Wilte, 
marg.  p.  27,  note  1 ;  Stvtbbs  y.  Honstoh,  83  Ala.  555. 

£8.]  ThatA  person  makes  .an  improvident  bai^iin,  or 
many  iniproylrlent  bargains ;  tliat  he  is  generally  hnthrffly 
in.  his  basincss,  or  unsuccessful  in  one  or  many  enter- 
prises, does  not,  per  6c,  proye  him  to  be  non  compos  mentis. 
Thcafo  may  co-exist  with  a  niind  perfectly  and  legally 
sound. — 1'  Beck's  Med.  Jur.  746.  •  Such  testimony  is  cer- 
tainly admissible,  in  connection  with  facts  and  circum- 
stances tending  to  show  mpntal  aberration.  ShrjBwdness 
in  trade,  .and*  general  success  in  busiuaes,  wduld  go  far 
to  rebut  inconclusive  testimony  of  rnental  unsoiindnesg* 
So,  improvidence  and  recklessness  in  trade  would  render 
mnch  more  satis&ctoiy  and  convincing  circumstantial 
evidence  which  tended  to  prove  mental  aberration. 
•  {4.]  IIow  far,  and  under  wliat  circumstances,  a  witness 
who  is  not  a  physician  may  give  his  opinion  on  the  ques- 
tion of  sanity,  is,  a  question  which  has  been  frequently 
before  this  cwirt. — See  Stf^te-v,  Urinyea,  £  Ala.  241; 
Bowling  V.  Box^^ling,  8 -Ala.  688;  Roberts  v.  Trawick, 
13  Ala.  68;  Florey  v.  Florey,  24  Ala.  241;  Powell  v.  The 
Stat(^,  -25  Ala.  21 ;  Stubbs  v.  Houston,  83  Ala.  56.5.  The 
following  principles  seem-  to  be  dcdacible  from  our  decis- 
ions: 1st,  that  a  non-professional  witness  cannot  give  his 
opinion  on:the  question  of  sanity  vel  non^  except  in.  con- 
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nectloa  with  the  fapts  on  which,  it  is  based;  2d,  thai  facts, 
ax)d  particalar  acts  and  conduct  of  tho  person  whose 

>  sanity  is  in  issue,  are  competent  evidence  to  go  before  the 
jury;  Sd,  that  to  justify  the  opinion  of  such  witnegs,  it 
must  appear  that  he  occupied  a  position  toward  the  per- 
son alleged  to  be  insane,  lyhich  enabled  him  to  fa^*ni  a 
oorrect  jildgment  as  to  bis  iuej[&t9.1  :eoaditron. 

It  U  not  every  detail  vf  &ct8,  which  will  legalize  ihd 
oplulous  of  witnesses  who  are  not  physicians.  It  ia  not 
enough  that  sucb  witnesses  have  had  a  /m^re  passing  ac- 
quaintance^  or  brief  occasional  interviews,,  on  geaerjil  or 
indifferent  subjects,  with  the  one  whosQ  sanity  is  in  quefi- 
tion.  TThe  acquaintance  should  be  of  an  iutipi^ta  .ohar- 
acter-^ue  whieh  will  enable  th^  witjaesa  to  affi.rim  with 
Bome  confidence,  that  he  has  a  knowledge  of  the.  intel- 
lectaai  wordings  aod,  n^ntal  statns  of  the  pftrty  aboqt 
whom  be  testifies;  and  even  when  this  is  the  case,  if  t^e 
fects  and  circumstances  in  proaf.be  merely  indifferent. or 
commonplace,  such  as  arefrequently  witnessed  in  persons 
©r  similar  pursuits  and  intelligence,  the  opinion  of  a  wit- 
ness based  tliereon,  that .  the  party  was  insane,  should 

.  exert  but  little  (if  any)  influence  upon  the  minds  of  the. 
jurors.  Id  the  case&of  Powell  r.  The  State,  (85  Ala.  21,) 
and  Stubbs  v.  Houston,  (33  Ala.  555^)  are  staten^ents  of 
preliminary  proof  of  acquaintance  and  of  facts^  on  which' 
we  have  held  the  opinions  of  non^profedsional  witnesses 

'  W0re  rightly  admitted.  In  each  of  these  eases,  an  inti-» 
mate  acquaintance  was  shovyn.  So,  in  theoasa  of  JFl(>rey 
V.  Florey,  24  Ala,  We  .think  the  gharncter  of  ihe  pre- 
liminary proof  in  the  two  cases  just  above  stated,  will 
farnisb  a  safe  guide  in  questions  of  this  kind;  and  that  a 
less  intimate  acquaintance  than  deposed  to  by  the  first 
witne;3.9  brpught  t6  our  notice  in  the  report,  of  the  case  of 
Powell  v.  The  State,  should  not  be' ruled  sufficient  to  \6t 
in  the  opinions  of  non-professional  witnesses. — iforris  v. 
The  State,  16  Ala- ;776.     ^      "         *  . 

Tinder  this  rule,  we  hold,  that  the  following  witne/>se* 
laid  a  proper  predicate  for  the  introduction  of  their  opin- 
ions to  the  jury — viz.,  Geo.  MoD.  Patterson,  Daniel  Mc- 
DeaiTOicI,  Malcolm  McMillan,  and  John  B.  Brown.     The 
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record  does 'Dot  contain  enough  to  show  that  the  o^inioD9 
of  the  following  witnesses  were  properly  received :  Way- 
man  Adair,  A.  D.  Levi,  and  Jjtmes  H.  Joiner.  Thoma^ 
Smith  does  not  sufficienfly  express  a  knotf  ledge  of  Mr. 
'Carmichael,  to  legalize  his' opinion  as  to  bis  sanity;  bpt 
possibly,  on  another  examination,  the  preliminary  proof 
may  be  more  full.  ,       ' 

[5-6.}  The  following  portions  of  the  erldencci  which 
wei^e  admitted  agaitlst  objection,  should  have  been  ex- 
cluded : 

The  question  to  thfe  witness  Patterson,  "  whether  or  riot 
DAniel  Oarrhichael  controlled  defendant  and  his  business?*' 

The  qnestion  to  McDearn^id— "  Is  he  not  goiag  down 
hill  generally  V\  '  < 

The  anewer  of  the  witness  McMillan,  as  to  what  Daniel 
Carmichael  told  him ;        .  »  * 

The  question  to  witness  Joiner — "What  w^s  the  de- 
fendant's appearance  ?  was  it  that  of  a  man  of  sound  of 
unsound  mind?"  Also,  the  evidence  of  this  witness,  as 
to  ^'tbe  impression  that  the  defendant  made  on  his 
mihd?''  * 

The  question  to  the  witness  Munroe— ^*Did  not  Daniel 
Carmichael  enjoin  upon  you  to  go  with  defendant,  ai>d  see 
that  he  executed  the  process  properly?" 

The  testimony  of  the  witness  Malcolm  McMillan,  that 
"his  mind  is  souhd,  so  far  as  I  am  able  to  judge  from  my 
observations,,  transactions  and  acquaintance  with  him,'' 
seems  to  have  been  expressed  with  scrnpulouii  propriety, 
and  should  have  been  received. 

Dr.  Taylor  should  have  been  allowed  fo  exprl&ds  bis  ^ 
opinion  as  to  the  soundness  or  unsoundness  of  Mr.  Car- 
michaers  roiud :  and  should  also  have  been  allowed  to 
state'  whether  he  had  dUcovered  any  evidence  of  unsound- 
ness of  mind  in  Mr.  Carmichael. — Thomas  v.  DeGraffen- 
reid,  17  Ala.  602;  Kelson  v.  Iverson,  24  Ala.  9. 

The  character  of  the  qnestions,  on  cross-examination, 
to  the  withesses  Brown  and  Robinson,  was  objectionable, 
it  the  purpose  of  thai  examination  was  simply  to  bring 
out  Ihe  facts.  .  If  the  witnesses  had  betrayed  bias,  par- 
tiality or  corruption,  we  will  lay  down  no  rule  for  cross- 


Digitized  by 


Google 


JUKE  TERM,  1800.'  525 

«■ : ■      .      ■   ■ . 

RobiifBOH's  Adtzl'rd  v.  'Allieon. 

«■■'«'■'■*■•*■  T    "     .^ .   '  ■  <«    ■      ■    I.  ■  .  ■ . ,  .'    1 1.  I  .      ,  ..11.  ■•■« ,    .  ■ — 

f  xaminatioQ..  -  That  raii^fe  be,  ia  a  great  degree,  left  to  the 
^discretion  of  thefpre«iding  judge.  . 

Several  of  the  rulings  of  the  probata  codrt  in  the  final 
charge,  not  hereinabove .  uotieed,  are  obnoxiood  to  criti- 
cism; but  we  will  tK>t  conimeat  an  th^qa.  further. 
'   Judgment  of  the  probate  dourt  reversed,  and  cause 
rei^anded. 


.  ROBDrSON'S  ADMR'S  vs.  ALLISOSf.    ^  IIHI 

•       '  ^  ,  36    fWr»' 

jlOS    697 

UcriON   OV  ACCOUNT   FOA.rOKK   AND   LABOR  I»OKE.]  j  86    62b\ 

.  •        '  -  1113    6?3| 


1.  'BiU  o/ paritculfir's  ;  su^ienci/  o/t  and  admistibility  of  etidenee  under. —        'j|J  ^ 
in  an  aotioa  on  an '  acoount  for  work  and  labor  done/  plaintiff's 

•  bill  of  parfcieulafff  (Code,  {  223S)  oofntainting  an  item  for  "work  done 
on  granaxy";  and  the  evid^noe  showing  t^at  the  granairy,  had  a 
fihed  on  each  side,  one  oi  which  coojjdned  a  threshing-machine, 
•*  the  machinery  consisting  of  a  shaft  and  cog-wheelfl  to  move  it, 
whrch"were  made  fast  to-  the  building,  like  the  running  gear  of  a 
gin/'  and  which  were  put  up  by  plaintiff  at  the  same  thne  wfth 
the.  gxseuacu'y,—- ^^  tliat .under  thi^  liberal  rules  which  govern  the 
•conatrfi^tion  of.b^Us  of  p^ticulars,.  and  in  the  absence  of.  |ii  special 
showing  that  the  eFidenee  operated  a  surprise,  there  waft  no  error 
in  the  admission  of  evidence  showing  the  work  performed  by 
plaintiff  In  putting  tip 'said  machinery,  and  the  value  thereof. 

%  Error  withoid  it^ury  in  adfnUtiati  ofetidavee  for  wrong  purpose. — ^The 
admisflioa  of  legal  evideace,  for  an  illegai  pUspose,  is  not  a  reversi- 
Mq  errot :  it  is  the  dii(ty  of  the  party  to  limit  its  etfect  by  asking 
an  appropriate  charge  to  the  jury. 

(2.]  Rebutiih^  evidence  of  indebUdjieu  outside  of  demand  sued  on. — tier 

■•  fendants  having  adduced  evidence,  under  t^e  plea  of  payment, 
showing  sundry  payments  made  by  their  intestate  to  plaintiff  du- 
ring the  period  covered  by  the  account  sued  on;  and  there  being 
no  evidenoe  ihvi  the  intestate  had  directed  the  application  of  these 
•  payments  to  any  particular  debt,  or  that  plaintiff  had  made  any 
application^ — ^it  is  competent  for  the  plaintiff  to  prove,  in  rebuttal, 
that  the  intestate  owed  him  other  debts,  to  which  these  payments 
might  be  applied  by  himself  or  the  court. 

3u  AppHcatymAf  pa^fmenU.^K^  A  dbhtorowt^  two  distinet  demands, 
both  over-doe,  and  makes  a  general  payment,  without  giving  any 
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directions  as  to  its  ftpplioation,  the  law  will  apply  it,  in  the  absence 
of  a  speoifio  applioation  by  the  creditor,  to  that  demand  whieb, 
though  not  barred  at  the  time  the  p«tyment  ^as  made,  has  sinoe 
become  barred  by  the  statute  of  limitations,  or:  of  non-claim. 
(Stone,  J.,  dissenting,) 
4.  PracHde  in  aRowing  Jury  to  use  memoranda  prepared  h}f  counsel. — ^The 
practice  of  permitting  the  jury,  on  their  retirement,  to  takb 
with  them  paemoninda  prepared  and  used  by  counsel  on  the  trials 
should  not  be  encouraged ;  but,  where  it  appears  that  th^  memo- 
randum simply  "contained  and  referred  to  th'B  various  items 
of  debit  and  credit  contained  in  the  accounts  before  the  jtfry," 
and  that  the  court  specially  instructed  the  jury,  "  that  it  was  not 
to  be  regarded  by  them  ffe  evidenoe,  and  that  they  could  not  loe^ 
to  it  for  any  purpose,  except  to  aid  them  in  referring  to  the  various 
items  of  the  accounts  before  them," — the  appellate  court  will  not 
reverse  on  account  of  its  admission. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  lloii.  S.  D.  Halb. 

This  action  was  brought  by  SaaiuelH.  Allison,  aga^nat 
the  admuiistrators  of  William  Robiuson,  deceased,  and 
wae  commenced  on  the  80th  July,  1866.  The  complaint 
contaibed  a  count  on  an  open  account,  for  work  and  labor 
done  by  plaintiff  for  defendants'  intestate  during  the  \en 
years  between  1842  and  1852 ;  a  count  on  a  stated  accouait; 
and  a  count  for  money  paid,  and  for  work  and  labor  doue. 
The  defendilnts  pleaded  the  general  issue,  payolent,  the 
statutes  of  limitations  of  three  and  six  years,  the  statute  of 
non-claim,  and  set-off;  and  issue  was  joined  on  all  these 
pleas.  The  defendants  having  required  "a  list  of  the 
items  composing  the  account  sued  on,'*.  (Code,  §  2283>) 
the  plaintiff  furnished  them  with  a  copy  therdof,  whith 
is  made  an  exhibit  to  the  WIl .  of  exceptions,  and  which 
contained  an  item  for  "work  done  on  gfanary,  $135." 
"In  the  course  of  the  examination,  plaintiff  proved,  that 
the  granary  had  a  shed  on.ea^jh  side,  in  one  of. which  was 
a  threshing-machiue,  which  was  worked  by  horse-power; 
the  machinery  consisting  of  a  shaft  and  cog-wheels  to 
move  it,  which  were  made  fast  to  the  building,  like  the 
running-gear  of  a  gin.  He  also  proved  the  value  of  the 
machinery,  and  that  it  was  put  up  by  him,  for  tlie  defeod- 
ants'  intestate.     The  witness  said,  that  the  i»achioery 
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WAS  part  of  the  granary;  but,  on  cross-examination,  fftatoVJ, 
that-  a  granary  was  a  place  to  hold  grain — that  a  thresh- 
ing-machine, or  machinery,  did  not  enter  itito  his  idea  Of 
a  granary;  and  that  he  called  it  a  part  of  the  granary  iii 
this  case,  'because  it  was  in  the  granary,  and  made  part  rtf 
it,  and. was  put  tip  by  plaintiff  at  the  same  time.  There 
was  nb  evidence  ae  to  when  the  threshing-machine  or  its 
Viinnrng-geaip  was  put  in  thegranary. '  The  defendants 
•objoeted  to  the  admission  of  the*  evidence,*  showing  that 
plaintiff  put  up  said  machinery  for  said  intestate,  and  its 
value,  on  the  gr6und  that  a  charge  for  such  work -^was  not 
embraced  in  said  list  of  items,  and  that  they  were  there- 
by surprised. .  The  court  heH  the  evidence  rtdmissible 
under  the  item  reliating  to  the  granary,  and  overruled  the 
-objection ;  to  which  thte  defendants  excepted."  *  i' 

The  plaintiff  then  offered  in  evidertce  the  deposition  of 
one  John  W.  O'Neal,  who  testified  to  ^*  conversation 
which  had  occurred  between  hiniself  and  the  defendants' 
io'testate^  in  the  summer  of  J852,  a  few  days  before  said 
intestate's  death?  which  cofnversation  is  thus  stated  in 
the  witness'  answer  to  the  4th  direct  interrogatory:  ''Mr. 
•Bobin»on  met  me  on  the  street  one  day,  in  Huntsvflle, 
.  and  said^  that  he  understood  I  had  a  negro  woman  aitd 
.  girl  whom  I  wished  to  sell.  I  told*  him  that  I  Kad.  He 
then  said,  that  he  would  call  and  examine  them;  and  did 
6ome  to  my  bouse,  either  that  day  or  the  nextj  and  exam- 
iujed  the  negroes,  and  talked  about  the  price.  I  told  JiiiP, 
that  I  would  take  ^1400  for  them.  Heshtted  to  we  in  M$ 
c&iweraaUon^  that  he  wanted  these  negroes  for  Mr /and  Mrs. 
Adiaon;  ihat  he  had  taken  some  negroes  belonging  to  them^  by 
'  f<equest^  to  sell,  and  had  sold  therfiy  or  taken  iherti  himself  y  I  am 
vol  positive  which  ;  ihat  he  was  indebted  to  them  for  the  negroes ^ 
{ft  woman^  and^  1  think,  me  or  two  children,)  and  if  my  negroes 
would  suit  them^  we  would  consider  them  sold;  that  ho  would 
0end  Mr.  Allison  to  see  them,  and  that  he  was  bound  to 
replace  the  negroes  which  he  had  of  them.'*  To  the  ital- 
icized'portion  of  this  answer  the  defendants  objected,  on 
the  following  grounds:  "that  it  was  illegal  and  inadmis- 
feible;  th^t  it  tended  to  show' an  indebtedness  not  em- 
braced ixx  the  list* of  items,  and  not  admissible  under  any 
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count  of  thp  complaint;  that  if  it  showed  any  liability  fvt 
all,  it  showed  a  coatract  to  buy  negrodft,  and  not  to  pay 
money;  that  if  it  showed  any  liability  at  all  on  the  con- 
tract^ either  in  money  or  negroes,  it  was  to  the  plMntiff 
and  his  wife,  aild  not  to  the  plaintift*  alone;  ..that  it  d^d 
not  show  any  breach  of  the  intestate's  contract,  wheth^ 
made  with  the  plaintifi*,  or  with  himapd  his  wife;  and 
thut  plaintiff  had  not  offere)},  and  did  npt  propose  to  of- 
fer, any  eyid,ence  of  a  demand^  or  other  evidence  to^re- 
ij^ove  iU  prima-facie  inadmissibility."  "The  plaintiff 
argued,  that  it  was  an  admission  of  iudebtednesa  for  ne- 
groes, in  the  sum  of  (1400 ;  that  the  plaintiff  could  re- 
cover one*balf  of  that  sum;  and  that  the  admission, was 
admissible  under  the  count  on  an  account  stated.  The 
court  overruled  the  defendants'  objection,  and  admitted 
the  evidence;  to  which  thej  excepted." 

*'  There  wa$  evidence  on  the  part  of  the  defendant^ 
tending  to  show  payments  by  their  intestate  to  plaintiff; 
but  there  was  no  evidence,  tending  to, show  that  said  in- 
testate had  directed  the  application  of  these  payjnents  to 
any  particular  debt,  nor. that  plaintiff  bad  done  ^.  The 
defendants  insisted  before  the  jury,  that  some  of 'their 
intestate's  indebtedness  to  plaintiff^  which  the  evidence 
tended  to  show,  had  not  been  presented  to  tliom,  and  was, 
therefore,  barred  under  the  plea  of  the  statute  of  noi»- 
claim.  The  court  left  it  to  the  jury  to  say,  from  the  evi- 
dence, what  claims  had  been  presented  it^  tim.e;  aud 
charged  the  jury,  that  the  |)laintiff  could  not  recover  for 
any  claim  which  had  not  been  presented.  The  coprt  also 
charged  the  jury,  at  the  request  of  the  plaintiff,  that  if 
there  were  debts  due  from  Allison,  to  J^binson  which 
were  barred  by  the  statute  of  non-claim^  and  also  debts 
which  were  not  barred,  and  Robinson  made  paynients 
while  said  debts  were  due,  without  directing  the  applica- 
tion of  such  payments, — ^then  the  jury  would  consider 
the  debts  not  presented  in  estir^iating  Kobinson's  pay* 
ments.  The  court  further  charged  the  jury,  at  the  request 
of  the  plaintiff^  that  if  the  defendants'  intestate  owed 
debts  to  the  plaintiff  which  were  not  presented,  and  debts 
which  werQ  presented^  and  made  payments  toplalnti^ 


Digitized  by 


Google 


JUBE  TERM,  1860.  529 

fiobixison's  Adm'rs  v.  Allison. 

without  di^e^ting  their  application,  and  there  was  no  evi- 
dle&ce  of  any 'application  by  the  plaintiff^ — then  the  jury 
might  apply  Buch  payraentfe'  to  the  debts  not  presented, 
if  they  thoagbt  proper  to  do  so ;  provided  such  debts 
were  due  and  owing  at  the  time  of  said  payments.  To 
•eaoh  of  these  charges  the  defbndants  excepted,  and  re- 
quested the  court  to  inistruot  the  jury,  that  they  could  not 
^pply  the  payments  made  by  said  intestate  to  any  debts 
due  the  plaibtiff^  unless  they  found  the  debts  to  be  then 
du§  at  the'  tinae^  of  payment ;  which  charge  the  court 
gave. 

.** After  the  co^urt  had  charged  the  jtfry,  and  when  the 
papers  in  the  causd  were  about  being  handed  to  the  jury, 
the  phfcintlff^u  counsel  proposed  td  hand  them  amemo- 
rtfndtinv  in  writing,  made  by  himself  and  used  by  hiia 
'diiring  the  trial,  wliteh  contained  and  lisferred  to  t^e'vU- 
liotis  items  o^  debit  aud  credit  contained  in  the  accounts 
before  the  jury.  To  this  tiie  defendants  objected,  but  the 
eoHTt' overruled  their\objection,  and  permitted  the  jury  to 
liUce  eai4  memorandum'  with  them ;  charging  them  spe- 
cially in  refereucc^to  it,  that  it  wAs  not  to  be  regarded  by 
them  as  evidence,  and  that  they  could  not  look  to  it  for 
ahy  purpose,  except  to  aid  them'  in  referring  to  the  vari- 
ous items  of  the  different  accounts  before  them ;  that 
they  Vnight  use  said  memorandum  for  this  purpose,  if  they 
thought  proper,  but  for  no  other.  To  this  also  the  d6- 
ftpdantft  excepted." 

The  rulings  of  the  court  to  which  exceptions  wefre  re- 
served, are  now  assigned  as  error. 

E.  J,  JoNBS,  f<!>T  appellants. 
BJ  0.  Brick  ELL,  contra. 

.  B,  W.  WALKER,  Ji— 1.  In  response  to  the  defendant's 
demand  for  "  thfe  list  of  items  composing  the  account,*' 
which  answers  to  the  common-law  bill  of  particulars, 
(Pryor  V.  Johnson,  82' Ala.  27,)  the  plaintiff  furnished  an 
BCoount,  containing  an  item  for  **work  done  on  granary, 
$185/'  The  proof  was,  that  the  granary  on  which  the 
plaintiff  had  worked  had  a  shed  on  each  side^  in  one  of 
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which  was  a  threshing-machine,  "  the  machinery*  congist- 
ing  of  a  shaft  and  cog-wheels  to  move  it,  whieh  was  made 
fast  to  the  buiiding,  like  the  ninning-geftr  of  a  gin," 
and  which  were  put  up  by  the  plaintiff' at  the  same  time 
with  the  granary.  The  defendant  objected  to  evidence 
that  the  plaintiff  put  up  "said  machinery,*'  (meaning,  ae 
we  suppose,  the  stationary  machinery,  theehaft  and  wheel, 
by  which  the  threshing-machine  was  impelled,)  and  of 
the  value  of  the  work,  upon  the  ground  that  a  charge  for 
the  same  was  not  embraced  in  the  list  of  items. 

It  would  seem  from  the  evidence^  that  the  wheel  apd 
dsiaft  were  fixtures,  and,  therefore,  part  of  |tbi«  particular 
granary,  (McJ3aniel  v.  Moody,  3  St.  814 ; .  Hancock  v.  Jor- 
dan, 7  Ala..  450 ;)  and  according  to  the  liberal  rules  whtoh 
govern  in  the  construction  of  bills  of  particulai^s,  the  ad^ 
mission  of  the  evidence  was  not  an  error  for  which  ^e 
should  reverse  the  judgment.  In  respect  to  .variance, 
bills  of  particulars  are  regarded  with  a  spirit  very  favora* 
ble  to  letting  in  every  claim  under  theni  which  can  be 
covered  by  any  possible  construction  of  their  language* 
3  Phill.Ev.  (G.  &  H,  notes,)  8d  ed.  p.  &87  ;  Smith  v.  Hicksy 
5  Wend.  48 ;  Benson  v.  Brown,  10  Wend.  248.  It  hafl 
been  sAid,  that  the  test  of  the  sufficiency  of  a  bill  of  pais- 
ticulare  is,  '*  whether  it  is  calculated  to  mislead  a  party 
who  knows  something  about  the  matter;"  and  ii.  not«o 
calculated,  it  shall  be  deemed  sufficient,  unless  upon 
affidavit,  or  other  satisfactory  evidence,  that  it  has  opera- 
ted a  surprise  upon  the  adverse  party. — ^Harrie  v.  Mont- 
gomery, 5  Eng.  L.  &  Eq.  442 ;  Tillon  v.  Hutchinson, 
8  Green's  Law,  178*  Supposing  a  party  to  know  some- 
thing of  the  circumstances  under  wh^ch  the  machinery  in 
question  was  erected,  and  of  its  connection  with  the  room 
used  as  a  granary,  it  is  far  from  clear  that  he  would  be 
surprised  by  the  evidence* which  was  objected  to.  There 
was  no  special  showing  that  the  evidence  was  aBurpriiM^ 
to  the  defendants;  and  in  the  absence  of  affidavits,  or 
other  evidence  to  that  effect,  we  are  not  prepared  to  say 
that  the  court  erred  in  adnjitting  it. — See,  further,  Pow- 
er V.  Butcher,  10  Barn.  &  Cress.  829. 

2,  If  the  evidence  of  jthe  witness .  O'Neal  became  ret 


Digitized  by 


Google 


JUNE  TERM,  1860.         581 

Robinson >  Adm'rs  ▼.  Allison. 

evant  for  auy  purpose,  at  aay  stage  of  the  cause,  its  ad- 
mission is  not  an  error  for  which  we  would  .  reverse, 
although  at  the  time  when,  and  for  the  purpose  for  which 
it  was  oftereS,  it  may  have  been  irrelevant. — King  v. 
Pope,  28Al?i.  601 J  Goldsmith  v.  Picard,  27  Ala,  161; 
Johnson  v.  State,  29  Ala.  68.  The  bill  of  exceptions 
shows,  that  there  was  evidence  oh  the  part  of  the  defend- 
ants, tending  to  prove  payments  by  the  intestate  to  the' 
plaintiftybut  there  was  no  evidence  that  the  intestate 
had  directed  the  application  of  the  payments  to  any  par- 
ticular debts,  or  that  the, plaintiff  had  made  any  applica- 
tion of  tliem.  Under  these  circumstances,  the  duty  of 
determinining  how  the  payments  should  be  applied,  de- 
volved upot>  the  <?ourt.  It  was,  therefore,  pompetent  for 
the  plaintiff  to  prove,  that  there  were  other  debts  to 
which  these  general .  payments  might  be  applied,  either 
by  himself  or  by  the  conrt,  besides  those  sued  for  and 
enrbraced  [in  the  bill  of  particulars. — Brown  v.  Denisorj, 
2  Wend.  59S ;  Ross  v.  Pearson,  21  Ala.  476.  The  evi- 
dence of  the  witness  did  tend  to  establish  such  a  debt; 
and  as  it  was  'admissible  for  the  purpose  we  have  indica- 
ted, its  admission  for  another  and  an  improper  purpose 
is  not  a  reversible  error.  The  defendants  could  have 
limited  its  effect,  by  asking  the  necessary  instructions. 
Goldsmith  v.  Picard,  27  Ala.  151 ;  Cook  &  Scott  v.  Par- 
ham,  24  Ala.  21.  \  ' 

3..  Where  neither  party  has  applied  the  payment,  but 
it  is  left  to  be  appropriated  by  law,  the  general  principle 
adapted  by  the  American  courts  is,  to  apply  it  according 
to  the  intrinsic  justice  and  equity  of  the  case. — Creraer  v. 
Higgerson,  1  Mason,  338 ;  Callahan  y.  Bozeman,  21  Ala. 
449 ;  Uniteci  Stats  v.  Wardwell,  5  MaaOn,  8S ;  Seymour  v. 
Van  Slyck,  8  Wend.  403  ;  Smith  v.  Uoyd,  11  Leigh,  517 ; 
Stamford  Bk.  v.  Benedict,  16  Conn.  442 ;  2  Greenl.  Ev. 
§§  ^29,  583.  It  is  upon  this  principle  that  the  courts  ap- 
ply it  payment  to  the  debt  which  is  most  precarious. 
Field  V.  Ilolland,  6  Cranch,  8 ;  Moss  v.  Adams,  4  Ired. 
Eq.  42  ;  Blaoton  v.  Rico,  5  Monroe,  268 ;  2  Greenl.  Ev. 
§  633 ;  1  Am.  Lead.  Cases,  295.  Where,  at  the  time  the 
payment  is  made,  tb^  debtor  owes  the  creditor  two  de- 
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mands,  both  then  due;  and  afterwards,  bat  before  the 
appropriation  is  made  by  the  court,  one  of  these,  demands 
is  barred  by  the  statute,  of  limitation,  or  of  iton-claim, 
justice  between  the  parties  Would  seem  to  require,- that 
the  payment  should  be  applied  to  the  debt  thus  barred. 
See  Hamner  v.  Rochester,  2  J.  J.  Marsh.  144.  Indeed, 
the  failure  of  the  debtor  to  present  one  of  his  demands, 
as  required  by  the  statute  of  non-claim,  whea  coupled 
'  with  hid  presentation  of,  and  commeqcement  of  suit  upon 
the  other,  might,  perhaps,  justify  a  court  in  presumiog 
an  application  of  the  payment  by  the  creditor  to  the  debt 
not  presented.  It  is  clear  from  wKat  we  have  said,  that 
there  was  no  erroi;  in  the  charges  given,  o/  which  the 
defendants  can  complain, 

4.  The  practice  of  permitting  the  jury  to  take  out  with 
them  memoranda  prepared  and  used  by  counsel  oa  the 
trial,  is  one  which,  we  think,  should  noi  be  encoilraged 
by  the  circuit  court.  But  the  paper  which  was  suflfered 
to  go  to  the  jury  in  this  case  appears  to  have  been  a  sim- 
ple memorandum,  referring  to  the  various  items. of  debit 
and  credit  contained  in  the  accounts  before  the  jury,  and 
the  court  specially  charged  the  jury,  that  the  memoran- 
dum was  not  to  be  regarded  by  them  as  evidence,  .and 
that  they  could  not  look  to  it  for  any  purpose,  except  to 
aid  them  in  referring  to  the  various  item«  in  the  differ-' 
ent  accounts  before  them.  We  do  not  see  how  the  use 
of  the  memorandum  by  the  jury,  under  these  restrictions, 
could  have  injured  the  defendants;  aad  we  will;  not  re- 
verse for  such' a  cause. 

Judgment  affirmed. 

Stone,  J.,  dissents  on  the  8d  point. 


Digitized  by 


Google 


JUNE.  TERM,  1860. 58§ 

Boyd  T.  Harrison. 


BOYD  vs,  HARRISON.  ',g|  ^ 

[ACT10K    ISr   ITIDOir,  AOAlNVr  "SrSSAKD's    ADXINISTKAITOS,.    70    RECOTBB 
BBKTU  of  DlTEUJirO-HOCSEt} 

1.  What  Icnv  governs  right  ofdoioer^ — The  widow's  right  of  dower  k 
governed  by  the  law  which  waa  of  fotce  at  the  time  of  the'hus- 
bhod's  death,  and  not  by  that  which  wad  in  existence  at  the  time 
of  the  marriage,  or  of  the  husband's  acquifiition  of  the  land, 

2.  Whentaidqw  U  entitkd  to  s  dower, -^Vn^r  the  Code,  ({  1354,)  the 
widow  is  not  entitled  io  dower  in  lands  whieh<weiie  bought  by  her' 
husband  a£  an  administrator's  sale,  but  of  which  be  never  received 
any  conveyance,  not  having  made  fuU  payment  of  the  purchase- 
money  at  the  time  of  his  death. 

3.  .E$iopp4l  Mgainst'cdminisirnioT  from  demfing  intestate' $  aeizin.'r^ln  an 
aetjon  by  the  widow,  Against  the  husband's  administrator,  to  re-  > 
cover  the  rents  of  the  dwelling-house  in'  whieh  the  husband  most 
usually  resided  next  before  his  death,  (Code,  {  13^,)  the  defend- 
ant Ib  not  estopped  from  denying  that  his  intestate  had  spfih  title 
to  the  premises  as  is  necessary  to  suppiort  the  action. 

4.  Estoppel  bg  r^oprrf.— In.  proceedings  before  the  probate  court,  on 
the  petition  of  a  widow,  fof  the  all<!>tment  of  her  dower,  the  mere 
fact  that  the  husband's  administrator  is  named  as  a  defendant  in*, 
the  marginal  statenient  of  the  parties'  names,  and  a  decree  for  . 
costs  rendered  against  him,  is  not  sufficient  to  show  that  he  was  a 
party ;  consequently,  the  record  is  not  admissible  evidence  against . 
him,  in  a  subsequent  aetion  by  the  widow  for  the  recovery  of  rents, 
and  doeii  not'  estop  him  &om  denying  the  husband's  sdzin  of  the 
lands.      .      ^  .     '         '       . 

APPEAL  from  the  Circuit  Court  oif  Dallas. 
Tried  before  the  Hon*  Nat,  Cook. 

This  action  was  brought  by  Mrs.  Lucy  A.  Harrigon, 
the  widow  of  Reuben  Harrison,  deceased,  against  Wm. 
E.  Boyd,  who  was  the  administrator  de  bonis  non  of  said- 
Reuben  Harrison,  to  recover  the  rents  of  the  dwelling- 
bouse  an^  plantation,  on  which  the  decedent  mo^t  nsTial- 
ly  resided  next  before  his  death,  from  the  Ist  January, 
1858,  to  the  1st  March,  1857 ;  and  was  commenced  on 
the  9th  July,  1858,  immediately  afler  the  (Jecision  of  the 
former  case  between  these  parties.— -dnte,  p.  208..    The 
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defeudant  pleaded,  in  short  by  consent — Ist,  noil  assump- 
sit; 2d,  payment;  8d,  set-oflE;  and,  4tli,  a  special  plea, 
averring  that  the.  intestate,  at  the  time  of  his  death,  "was 
not  in  possession  of  any  real  estate  in  which  the  plaintiff 
was  entitled  to  dower.*'  The  plaintiff  replied  the  8tat4ite 
of  limitation  of  three  years  to  the  3d  plea,  and  took  issue 
on  the  others. 

.The  material  facts  of  the  cas6  are  these:  The  plaintiff 
and  Reuben  Harrison  were  married  in  tte  year  1S46. 
The  lands  of  which  rent  is  claimed  in  this  Buifc,  and  which 
constituted  the  homestead  plautiition  of  said  Reuben 
Harrison  at  the  time  of  his  death,  wei^  purchased  by  him 
on  the  20th  February^  1849,  at  a  sale  made  by  the  ad- 
ministrator of  liicbard  B.  Harrison,  deceased,  under  an 
order  of  the  probate  court ;  his  note,  wlthsurety,  being 
given  fpr  the  purchase-money.  The  sale  was  reported  t6 
the  probate  court,  an4  was  confirmed  by  that  court  at  its 
June  term,  1849;  arid  it  was  at  the  same  time  ordered, 
"  that  the  administrator  make  title  to  this  purchas^ra,  Ac*" 
Reuben  Harrison  died  on  the  29th  May,  1854,  without 
having  paid  toy  portion  of  the  purchase-money,  which 
was  afterwards  paid  by  the  defendant  as  his  administrator. 
There  was  no  evidence  that  a  conveyance  of  the  land  w^ 
ever  executed  under  the  order  of  the.  probata  court  i  6n 
the  contrary,  the  admiuiatrator  de  bonis  non^  by  whom,  the 
note  for  the  purchaae-mdaey  was  collected,  testified,- 
*'that  he  had  liever  executed  any  titles  for  said  lands, 
and  did  not  know  that  any  titles  had  been  made  by  the 
administrator  in  chief."  After  the  death  of  Reuben  Har- 
rison, the  plaintiff  continued  to  reside  in  the  dwellins;- 
house  on  the  plantation,  and  was  supplied  with  all  the 
necessaries  for  herself  and  family  that  were  raised  on  the 
plantation.  The  lands  were  cultivated,  during  the  years 
1865  and  18S6,  by  the  slaves  belonging  to  the  estate;  the 
crops  were  received  by  the  defendant,  and  the  proceeds* 
were  applied  by  him  in  payment  of  the  debts  of  the 
estata. 

The  plaintiff  offered  in  evidence  a  record  of  the  probate 
court,  showing  the  proceedings  had  on  her  petition  for 
dowe*'.    The  petition  was  filed  on  the  22d  December, 
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186Q,  and  alleged  the  husband's  seizin  of  the  lands  at  the 
time  of  his  death.  Oo  the  same  day,  the  court  ordered  a 
Wiit  of  dower  to  be  issued,  to  the  sherift*,  returnable  on 
the  2d  Monday  in  Februarj-  then  next.  ^  .The  decree  of 
the  court,  "whicji  is  Without  <3ate,  sets- out  the  report  of 
the  commissioner^,  and  confirms  it;  directs  the  sheriff  to 
put  the  petitioner  in  possession  of  the  lauds  allotted  to 
her/  and  orders  the  adn^inistrator  to  pay  the  costs  of  the 
proceeding  out  of  the  estate.  The  ca^e  is  entitled  in  the 
niiargin,  "Lncy.A.Harrison,  iBvidow,  v.  William  E.  Boyd,  , 
adm'r  of  Reuben  Harrison,  deceased*/'  but  the  record 
does  not  otlierwise  show  that  the  adijninistrator  w^s  a 
party  to  the  proceeding.  The  defendant  objected  to  the 
admission  of  the  record  as  evidence,  and  reserved  an 
exception  to  the  overruling  of  his  objection. 

^There  being  no  conflict  in  the  evidence,  the  defeiidant 
asked  the  co.urt*  to  instruct  the  jury,  that  if  they  believed* 
the  evidence,  they  tnust  find  for  the  defendant."  The 
GO«rt  refused  to  give  this  charge,  and  then  instructed  the 
jury,  '*  that  if  they  believed  from  the  evidence  that  ReubjEPn 
Harrison  was  in  possession  of  the  plantation  at  the  time  of 
his  death,  cultivating  and  claiming  the  same  as  his  own, 
and  there  was  no  other  evidence  as  to  what  title  he  had,  it 
wocild  be  presumed  from  these  facts  that  he  bad  such  a 
title  tLA  would  entitle  his  widow  to  dow^r  therei«."  This 
charge,  together  with  the  refusal  of  the  charge  asked, 
and  the  rulings  of  the.  court  on-  the  evidence,  to  all  of 
which  exceptions  were  reserved  by  the  defendant,  is  now 
assigued  as  error.  ... 

I).  S.  Trot,  for  appellant.-—!.  In  the  former  case  be- 
tt^^en  these  same  parties,  and  on  the  same  facts  that  are 
-presented  by  the  present  record,  this  court  decided,  that 
the  plaintift  was  not  entitled  to  recover  rents,  unless  she 
was  entitled  to  dower ;  and  that  she  waa  not  entitled  to 
dower  under  the  Code. — See  the. former  opinion.  As  the 
Code  was  of  force  at  the  time  of  the  hushand*»  death,  its 
provisions  must  govern  the  plaintiff 's  right  to  dower.  . 
Reynoldav,  Reynolfla,  24  Wendell,  198;  Saul  v.  Gredi- 
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tors,   6:  Martin's  (La;)  R*"S69;  ^artiton  v.  Harrison, 
19  Ala.  499;  Story  <)n  Coaflict  of  Laws,  §|280,  281. 

2.  If  the'pIaiDtifi's  righl.to.do.weris  to  be  d^t^rmin«d, 
by  the  former  law,  her  claipa  is  equally  unfounded,  aa  her 
husband  did  not  have  the  legal  title  to  the  land,  and  had 
njot  paid  the  paroha8e-inoQey.-r-Aut];ioritie8  eolleeted  ii| 
Beavijs'  Digest,  459.;  Shephexd's  Dige8t).142. 

8.  The  defendant  was  no  party  to  the  proceedings  in 
the>  probate  court,  for  .the  allotiiientof  the>plaintifi[s  dows- 
er; cohaequently,  li6  was  not  thereby  estopped,  nor  was 
the  record  adnaiasible  evidence  against  }iim.<^8faepberd'a 
Digest,  184,  576. 

J.  D.  F.  WiLtUMS,  with  D.  W.  Baikb,  eonfra.— 1.  The 
plaihtifF's  rights  are  to  be  determined  by  the  aet  of  1812, 
which  was  of  force  at  the  time  of  the  marriagie.  ^'Marriage  • 
is  a  valuable  consideration^  and  one  of  the  conditions  of 
the  marriage  was^  that  she  should  be  dotyabTe  of  all  lat)ds 
possessed  by  h^r  husband  at  that  tin^e,  or  ^ifterwards  ae* 
quired  during  th^  coverture ;  and  that  was  a  vested  right, 
which  is  riot  aftected  by  the  Code.— IB  right  on  11.  &  W, 
S24-5 ;  Harr:iaon  v.  Harrison,  19  Ala,  .508. 

2.  After  the  husband's  puircha)^e  of  the  lands  at  admitv- . 
istrator's  sale,-  his  compliance  with  the  tfrms  of  the  a^e, 
the  confirmation  of  the  sale  by  t)ie  probate  courts  and  its 
order  to  the  administrator  to  make  titles  to  him;  the  heirs^ 
at-lj^w  were  seized  in  trust  for  his  use,  and  his  widow  was 
entitled  to  dower.— Clay's  Digest,  167,  §  86;  i5,  229, 
§§  45,  46.  On  these  facts,  Reuben  Harrison  might  have 
compelled  a  cpuveyance  by  the  administrator  in  equity; 
and,  as  the  vendor's  lien  was. destroyed  by  the  personal 
security  given  for  the  purchase-modey,  the  heirs  could 
not  have  recovered  the  poesessiop  from  him,  because  he 
could  have  enjoined  them  in  equlty.-^Foster  v.  Athene* 
um,  8  Ala.  802;  Gilman  v.  Brown,  4  Wheatdn,  ^90. 

8.  On  the  same  facts,  the  plaintiff  was  equally  dowable 
under  the  second  snbdivisioo  of  section- 1854  of  the  Code. 
Moreover,  since  the  administrator  was  authorized  and 
required,  both  by  the  statute  ^nd  the  ordcfrof  the  court, 
to  make  a  deed  to  the]]  purchaser,  it  must  be.  presumed 
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that  he  did  hie  duty;  and,  as'the  plaintiff  was  i>ot  the 
proper  custodian  of  the  deed,  it  was  not  necessary  that 
sl^e  should  either  produce  it,  or  account  for  its  absence. 
I'he  existence  of  the  deed  being  presumed,  the  plaintiff"s 
right  to  dower  is  clear  under  the  first  subdivision  of  said 
section  1354. 

4.  The  defendant,  being  the  administrator,  of  Reuben 
Harrison,  will  not  be  pefmittfed  to  deny  or  dispute  the 
seizin  of  his  intestate. — Hitchcoct  y.  JSarrington,  6  J  ohns. 
298;  Collins  v.  Torry,  7*.  281;  Hitchcock- v.  Carpen- 
ter, 9  ib.  344;  Norwood  v.  Marrow,  8  Pet.  &  Bat..  448; 
Torrence  v.  Oarbry,  27  Miss.  697;  Randolph  v.  Doss, 
8  How.  (Miss.)  214. 

5,  The  plaintiff^'s  right  to  dower  in  these  lands  was 
already  adjudicated  by  the  probate  court ;  and,  as  the  de- 
fendant was  a  party  to  that  proceeding,  he  was  estopped 
by  the  decree. — Chamberlain  v.  Gaillard,  26  Ala.  504.       ' 

A.  J,  WALKER,  C.  J.— The  law  existing  at  the  hus- 
band's death  must  govern  the  question  of  the  widow's  right 
to  dower.  It  is  competent  for  the  legislature  to  modify 
the  lav^  on  the  subject  of  dower,  in  a  manner  unfavorably 
affecting  the  wife,  after  her  marriage,  and  after  the  ac- 
quisition by  the  husband  of  the  l!ind  in  which  dower  is 
claimed.  In  doing  so,  the  legislature  would  neither  im- 
pair the  obligation  of  a  contract,  nor  deprive  the  wife  of 
any  right  of  property^  vested  in  her.  ' 

Dower  by  the  common  law,  which,  of  the  fiv^  species 
of  dower  known  in  the  old  English  law,  is  the  only  one 
recognized  in  this  country,  does  not  result  from  a  con- 
tract. It  is  given  by  the  law  to  the  widow,  '<for  the  sus- 
tenance of  herself,  and  the  nurture  and.  education  of  her 
children;"  and  is  palled  in  the  old  law^  "rfo«  mulieris  se- 
cundiun  consnetudinem  anglieanum*** — 1  Thomas'  Coke,  655w 
It  is  an  estate,  which  ''  arises  solely  by  operation  of  law^ 
and  not  by  force  of  any  contract,  express  or  implied,  be- 
tween the  parties;  it  is  the  sileut  effect  of  the  relation 
entered  into  by  them  ;  not  as  in  itself  incidental  to  that 
relation,  or  as  impiied  by  the  marriage  contract,  bat- 
merely  as.  that  contract  calls  into  operation  the  positive 
36 
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institution  of  the  municipal'  law/' — Park  on  Dower, 
5,  130,  ei  seq.  The  right  of  dower  not  existing  by.  virtue 
of  contract,  the  obligation  of  a  contract  is  not  impaired 
by  the  modification  of  the  law  which  governs  it  Indeed, 
marriage  itself  is  not  regar.ded  as  a  contract,  within  the 
meaning  of  that  article  of  the  constitution  which  guards 
the  obligation  of  contracts  against  legislative  interference. 
It  may  be,  that  the. alienee  of  the  husband  could  not  be 
affected  by  a  statute,  \^^hich,  after  bi3  purchase,  gave 
dower  in  the  lands  conveyed,  or  enlarged  the  dower. 
McCaferty  v.  McCaferty,  8  Blackf.  218 ;  Given  v.  Marr, 
27  Maine,  212.  But  we  can  draw  no  analogy  from  such 
a  case  to  govern  this ;  for,  in  that  case,  the  alienee  takes 
under  a  contract  which  might  be  impaired,  whik  dower 
is  not  the  result  of  contract. 

'  The  wife  has  no  property  in  the  husband's  lands,  pend- 
ing the  coverture.  Three  things  are  necessary  to  the  per- 
fection of  the  right  of  dower.  These  three  things  are,  mar- 
riagOj  seizin,  and  the  husband's  death.  Before  the  hus- 
band's death,  the  wife  has  not  a  contingent  right.  Her 
attitude  is  that  of  a  party  in  whose  favor  two  pre-requisites 
to  the  existence  of  a  right  hav^  occurred,  and  a  remaining 
one  is  wanting.  She  has  a  mere- expectancy,  resting  upon 
the  .  probability  that  the  rpmaining  requisite  may,  at 
some  future  time,  come  into  existence.-  The  expectancy 
being  clothed  with  the  quality  that  no  contract  can  de- 
feat it  without  her  assent,  it  is  an  incumbrance  upon  the 
husband's  title.  This  quality,  attached  by  the  subsisting 
law,  bns  given  rise  to  some  looseness  of  expression^  in  de- 
scribing.the  wife's  attitude  in  reference  to  the  lands  of  a 
livin;?.  husband,  which  is  calculated  to  lead  to  the  errone- 
ous conclusion,  that  the  wife  Has,  before  her  husbandls 
^eath^  a  title. — Park  on  Dower,  237.  •  If  .the  wife  has  a 
right  of  property,  depending  upon  the  contingency  of  her 
surviving,  as  some  loose  expressions  would  seem  to  iudi- 
catCj  then  she  would  have  a  contingent  remainder  in  all 
her  husband's  lands,  and  would  be  a  necessary  party  in 
all  suits  pertaining  to  the  husband's  titl^.  6uch  a  propo-  • 
sition  has  no  sanction  in  the  kw ;  but,  on  the  contrary, 
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itiis  laid  down  that  the  estate  of  a  dowress  is  a  mere  con- 
tinuation of  the  husband's  estate. 

The  question  which  we  are  considering,  has  been  the 
subject  of  adjudication  several  times  in  this  country; 
and  it.  has  been  decided,  in  every  case,  that  the  wife  has 
not,  during  her  husband's  lifetime,  an  interest  in  his 
lands,  which  is  beyond  the  pontrol  of  legislation.  We 
•aubjoin  a  list  of  the  cases,^— Moore  v.  Mayor,  &c.,  4  Sel- 
dfen,  110;  ReynoldB  v.  Reynolds,  24  ^V"eud.  193;  Moore 
Y.  Mayor,  &c.,  4  Sandf.  Sup.  Ct.  456:  Leavins  v.  Sleator 
2  Iowa,  604  j  also,  Sleight  v.  Head,  18  Barb.  159  ;  Blood 
V.  Humphreys,  17  ib,  660.  In  the  case  of  Reynolds  v. 
.Reynolds,  Judge  Bronson,  delivering  the  opinion  of  the 
court,  said :  **  While  the  husband  lives,  the  wife  has  no 
right,  interest,  or  estate*  In  the  land.  She  has  nothing 
but  a  mere  capacity  to  take  in  the  event  of  her  surviving 
her  husband — she  is  dowable.  It  is  not  until  she  becomes 
a  widow  that  she  is  entitled  to  dower."  The  authprHies 
and  arguments  adduced  fully  sustain  his  position,  and  we 
refer  to  that  opinion  for  an  able  discussion  of  the  entire 
8ubject^ 

[2.]  The  complainant's  right  of  dower  must  be  gov- 
erned by  the  Code.  Under  that  law,  upon  the  facts  before 
us,  she  is  not  entitled  to  dower,  as  was  decided  in  a  case 
between  the  same  parties,  at  a  former  term. 

[8.]  The  administrator  in  this  case  is  not  estopped 
from  denying  that  the  estate  of  his  intestate  was  of  such 
character  as  to  entitle  the  widow  to  dower.  The  point 
is  so  settled  in  Edmondson  v.  Montague,  14  Ala.  370. 

[4.]  The^  decree  of  the  probate  courfe,  allotting  dower 
to  the  plaintiff,  was  nOt  admissible  evidence  in  this  ease. 
The  defendant,  notwithstanding  a  decree  for  costs  was 
rendered  against  him,  was  not  a  party  to  the  proceeding, 
and  can  not  be  estopped  by  it. 

Judgment  reversed,  and  cause  remanded. 
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DAVIS  vs.  ORME. 

[statutory  action  to  R£C0V£R  UONEV  lost  on  HCHtSE-RACE.] 

1.  Admissibility  of  hearsay  to  prove  marriage. — In  a  statutory  action  for 
the  use  of  the  wiifeof  a  person  who  has  bet  and  lost  money  on  »' 
horse-raoe,  (CJode  { 1563,)  general  reputatio^n  cannot  be  received, 
to  prove  that  the  beneficiary  of  the  suit  is  the  wife  of  the  loser. 

2.  Admissibility  of  kitsband's  dechrcdions  as  evidence  against  wife. — In 
such  action,  the  declarations  of  the  iiusband,  mijida  aft^r  the  bet 
was  concluded,  but  before  the  race  was  run,  fo  the  effect  that  he. 
had  no  interest  in  the  wager,'  are  competen);  eTidenc^  against  the 
plaintiff. 

3.  Wlien  staiutory  action  lies. — An,action  lies  for  the  use  of  the  wife, 
to  recover  money  bet  and  lost  by  her  Jliusband  on  a  horse-race, 
(Code,  J  1563,)  notwithstanding  the  fact  that  her  husband's  imter- 
^»t  in  the  wager  was  purposely  concealed  from  the  defendant,  be- 
cause of  his  known  unwillingness  to  make  a  bet  with  the  husband, 
or  on  a  race  in  which  the  latter  was  interested. 

4.  Parties  to  such  action. — Where  several  persons  are  interested  Jn 
money  lost  an  a  horse-race,  an  action  may  be  brought  for  the  use 
of  the  wife  of  any  one  of  them,  without  joining  the  others,  to  re- 
cover her  husband's  portion  of  the  money. 

Appeal  from  the  Circuit  Court  of  LowAdea.' 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Daniel  Davis,  suing  for  the 
u^e  of  Mrs.  Julian  Davis,  wife  of  James  Davis,  against 
,  Thomas  J,  Orme,  to  recover  the  sum  of  $400,  alleged  to 
have  been  won  by  the  defendant  from  said  James  Davis, 
OH  the  20th  August,  1857,  as  a  wager  on  a  horse-race ; 
and  was  commenced  on  the  24th  June,  186i8.  The  de- 
fendant pleaded,  "that  he  was  never  indebted  in  manner 
and  form  as  plaintiff*  has  complained  against  him."  The 
rulings  of  the  court  oh  the  trial  are  thus  stated  iu.  the  bill 
of  exceptions : 

"The  plaintiff  introduced  evidence  tending  to  show 
that,  on  the  20th  August,  1867,  a  horse-race  was  run,  near 
Hayneville  in  said  county,  between  two  horses,  one  of 
which  ^belonged  to  the  defendant,  and  the  other  to  James 
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Davis ;  that  tbe  defendant  and  one  Jones  bet  $400  on 
said  race ;  that  the  defendant's  horse  won  the  race  ;  that 
some  little  dispute  afterwards  arising  about  paying  over 
the  money  to  the  defendant,  he  and  Jones  finally  agreed, 
as  a  compromise  and  settlement  of  the  dispute,  that  they 
would  <lraw  another  $100  bet  which  they  bad  made  on 
another  race,  that  the  $400  won  by  the  defendant  should 
be  paid  over  to  him,  and  that  he  should  pay  $50  to  Jonbs 
for  the  keeping  of  Davis'  horse ;  and  that. this  was  accord- 
ingly done,  and  the  money  paid  over  to  the  defendant,  on 
the  day  the  race  w^as  fun.  The  proof' further  tended  to 
ahow,  that  the  defendant^and  said  James  Davis  had  had  a 
previous  difficulty  about  a  horse-race,  and  the  defendant 
was  unwilling  to  m^ake  any  more  bets  on  horse- racing  with 
said  Davis,  or  in  asiy  race  in  which  Baid  Davis  had  any 
interest;  that  said  Davis,  about  one  month  before  said 
TSLoe  was  run,  handcud  $400  to  one  Robinson,  and  requested 
him  to  hand  it  to  said  Jones,  for  the  purpose  of  making 
a  bet  on  hie  horse  against  the  defendant's ;  that  Robinson 
handed  said  money  to  Jones,  who  used  it,  as  above  stated, 
in  making  said  bet  with  the  defendant,-^Jone8  and  Rob- 
inson each  taking  an  interest  of  one  hXindred  dollars  in 
said  bet,  and  Davis  being  interested  to  the  amount  of  two 
hundred  dollars^  that  the  defendant' inquired  of  said 
Jones  and  Robinson,  at  the  time  the  bet  was  made  and 
tbe  money  put  up^  whether  said  DaVis  had  any  interest  in 
the  race  or  bet, — saying,  that  he  would  have  nothing  to 
do  with  it  if  iDavis  was  interested  init;  that  Robinson 
and 'J  ones  both  assured  hira  that  the  money  belonged  to 
Jl)ives,  and 'that  Davis  had  no  interest  in  it;  that  the  de- 
fendant made  the  bet  upon  this  assurance,  and  would  not 
have  made.it  if  he  had  known  that  Davis  was  interested 
in  the  race ;  that  Davis  and  Jones  hoth  knew  the  defend- 
ant's unwillingness  to  make  a  bet  in  which  Davis  was  in- 
terested; that  Davis  put  the  money  into  Jones'  hands, 
V7iih  the  understanding  that  he  should  make  the  bet  with 
the  defendant  in  his  own  name,  and  should  deny  the  inter- 
est of  Davis  in  the  ftame,  for  the  purpose  of  inducing  the 
defendant  to  m^ke  the  bet ;  and  'there  was  no  evidence 
thai  the  defen^nt  had  any  notke,  until  this,  suit  was 
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brought,  that  the  money  bet  by  Jones,  or  any  part  thereof, 
belonged  to  Davis. 

"The  plaintiff  proved,  that  James  Davis  now  lived,  and 
had  lived  for  more  than  ten  years,  in  Dalks  oomity,  Ala- 
bama; that  there  was  a  family  of  children  in  the  house 
where  he  lived,  and  a  lady  who,  on  one  occasion,  was  intro- 
duced'by  said  Davis  as  Mrs.  Davis ;  and  that  this  lady,  with 
th6  children,  dined  at  the  table  with  said  James  Davis  and 
his  gnest.  The  plaintiff  proved,  by  a  witness  who  had 
resided  in  the  neighborhood  for  the  last  ten  years,  that 
he  had  qever  known. or  heard  any  thing  showing  that  this 
lady  was  not  the  wife  of  said  Davis.  Plaintiff  then  asked 
said  witness,  what  was  the  common  reputation  about  her 
being  his  wife.  The  defendant  objected  to  this  question, 
and  the  court  sustained  the  objection ;  to  which  the  plain- 
tiff excepted.  The  court  allowed  the  witness  to  be  asked, 
what  was  the  common  reputati(^u  in  the  neighborhood  on 
this  point. 

"The  defendant  proposed  to  prove,  hj  a  witness  at 
whose  house  Davis  kept  his  horse  for  several  weeks  before 
the  race,  that  .while  Davis  was  keeping  his  borae  with 
him,  and  aftei'  the  bet  had  been  made  and  the  money 
staked,  Davis  said  tha:t  he  had  no  interest  in  the  race* 
The  plaintiff  objected  to  this  evidence,  and,  his  objection- 
being  overruled,  excepted.  The  witness  testified,  that 
Davis  did  say,  during  the  time  aforesaid,  that  he  had  no- 
interest  in  the  race. 

"The  court  charged  the  j'Ury,  that  if  they  believed  from 
the  evidence  that  Davis  put  the  money  in  pontroversy  inta 
the  brands  of  Jones,  to  make  a  bet, upon  a  horse-race  with 
the  defendant^  when  he  and  Jonea  knew  the  defendant 
would  not  make  the  bet  if  h^  knew  that  Davis  had  an 
interest  in  it,, and  with  the  purpose  und  intention,  that 
Jones  should  represent  the  money  to  be  his  own,  and 
thereby  induce  the  defendant  to  make  a  bet  which  he 
would  not  make  if  he  knew  that  IJavis  was  interested  in 
it;  and  that  this  inoney  was  bet  by  Jones  with  the  de- 
fendant on  a  horse-a*ace;  and  that  both  Jones  ahd-Davia 
denied  that  Df^yis  had  any  interest  iu  the  bet;  ajid  that 
Jones  represented  to  the  defendant  that  the  money  was. 
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his,  and  made  the  bet  in  hi&  own  name;  andtbat  Davis 
was  not  known  to  the  defendant  in  the  bet;  and  tbat  the 
defendant  believed,  and  was  assured  by  Jones,  that  Davis 
had  no  interest  in  the  bet,. and  would  not  have  ma^e  the 
bet  if  he  had  known  that  Davia  was  interested  in  it,— then 
the  plaintiff  could  ©at  recover,  although  Davis  was  in  fact 
a  party  interested  in  the  bet.*' 

The  plaintiff  excepted  to  thi3  ehavge,  and  he  now  as- 
signs it  as  error',  together  with  the  rulings  of  the  court  on 
the  evidence.  • 

D.  W.  Bainki  with  J.  D.  F.  Williams,  fo-r  appellant. 
1.  James  Davis  was  not  a  party  to  the  suit,  nor  in  privjty 
with  any. party ;  nor  was  he  in  any  sense  the  transferror 
of  the  cause  of  action.  The  -wifets  right  of  action  is  de- 
rived directly  .through  and  from  the  statute,  and  not  frona 
her  husband ;  |ind  there  14  no  principle  of  law  which  jusr 
fies.the  adn^issioB  of  hf^  declaration^  to,  defeat  her  action. 

2.  The  authorities  do  not  confine  the  reputation,  which 
is  received  to  prove  inart-iage,  to  the  immediate  neighbor- 
hood.—! Grpenl.  Ev.  §  128.     .  ' 

3.  The  chaise  of  the  cotlrt  involves  &  misconception  of 
the  object  and  poHcy  of  the  statute  on  which  the  action 
was  founded".     The  statu  to,  was  manifestly  intejided  to 
suppress  the  evil  practice  of  betting,  and  to  prevent  an 
improvident  husband  from  gambling  away  his  estate;  ati 
object  which  would  be  utterly  defeat^p^  the, husband 
can  avoid  the  statute  by  merely  employing  the  agency  of 
another  in  carrying  out  his  puipose*    TbQ  husband's  fraud 
cannot  estop  the  wife,  nor  defeat  her  statutory  rights. 
Nor  can  the  defendant  claiai  any  benefit  from  the  Recep- 
tion practiced  oh  him,  since  he  engage.d  ^in  an  iljeg^l 
tmnsaction  at  his  perils — Manning  v.  ManniBg,  8  Ala.  142; 
ttivens  v:  Rogers,  1.1  Ala,  548*    It  Is  well  settled,  that 
"wher^  one  coatrafcts  with.an  agent,  in  ignorance  of  his 
agency,  tlve  principal  may  n^vertheless.raaintain  an  action. 
Story  on  Agency,  §420,  and  eases  cited.    Here,  the  plain- 
tifi  *a  rights,  under  the.  statute,  are  paramount  to  the  righta 
of  the  principal,  agent,  oV  winnor. 
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Watts,  Judge  &  Jackson,  contra. — 1.  That  the  declara- 
tions  of  James  Davis,  in  disparagement  of  his  own  title, 
were  competent  evideiice,  see  Browii  v.  Foster,  4  Ala.  284 ; 
Chisolm  V.  Uewton  &  Wil.ej,  1  Ala.  371 ;  Head  v.  Shaver, 
9  Ala.  791. 

-2.  In  allowing  evidence  of  cbmmon  reputation  in  the 
neighborhood,  to  prove  the  marriage  of  James  and  Julian 
Davis,  the  court  went  as  far  as  the  authoritiies  will  allow. 

8,  Section  1668  of  the  Code,  on  which  the  action  is 
founded,  creates  a  right  in  the  nature  of  a  penalty;  and 
the  party  who  sues  under  it,  must  conform  to  its  provi- 
sions. Davis  neither  bet  any  money  with  Orme,  nor  paid 
any  money  to  him  lost  on  a  horse^raee:  on  the  contrary, 
Jones  made  the  bet,  and  paid  the  money,  and  Orme  knew 
nothing  of  Davis*  iiiterest  in  the  money  until  the  .com- 
mencement of  this  suit.  If  Orme  had  lost  the  race,  he 
might  have  sued  Jones  for  the  money,  biit  not  Davis ;  and 
there  must  be  some  mutuality  in  the  construetion  of  .the 
statute.  .        •'  '  ^  • 

4.  If  Davis  QaA  recover  at  all,  Jones  and  Robinson 
ought  to  'have  joined  with  him,  because  they  were  all 
jointly  interested  fn  the  wager.' 

STONE,  X — In  refusing  to  receive  evidence  of  general 
reputation  that  Julian  Davis  was  the  wife  of  James.  Davis, 
the  circuit  court  did  not  err.  That  court  went  quite  as 
iar  in  receiving  evidence  on  this  point  as  the-  law  allows, 
1  Greenl.  Ev.  §107;  Shep.  Dig.  5^1,  §§101,  103. 

[2.]  » Neither  did  the- court  err  in  receiving  evldence^of 
the  admissions  of  James  Davis,  made  after  the  terms  of 
the  bet  were  agreed  on,  and  before  the  race  was  decided, 
that  he  had  no  interest  in  the  bet.  Mrs.  Davis'  nght  to 
recov(;r  depends  on  the  estxiblisliment  by  lier  of  the  fact, 
that  James  Davis,  hat  husband,  had  lost,  and  Mr.  Orme 
had  won,  money  which  be,  Orme,  received.  To  make  out 
her  cldim,  she  must  show  that,  bef6re  and  up  to  the  time 
of  the  race,  Mr.  Davis  had  mouay,  which,  after  the  race, 
went  to  Mr.  Orme.  Claiming  title  through  bim,  it  rieces- 
sarily  follows,  that  whatever  he  said  in  disparagement  of 
his  title,  pending  the  time  during  which  she  must  and 
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does  assert  he  had  title,  is  legal  evidence  against  her. 
iPhomas  v.  Begraffeoreid,  17  Ala.  602 ;  Head  v.  Shaver, 
9  Ala.  791 ;  Shep.  Dig,  588,  §  1. 

[3.]  The  present  action  was  brought  under  tlie  last  of 
the  following  two  sections  of  the  Code:  "§  1562.  All 
contracts,  founded  iuvWhole  of  in  parton  a  gambling  con- 
sideration, are  void ;  and  any  person  who  has  paid  any 
money,  or  .delivered  any  thing  of  value,  lost  upon  any 
ganje  or  wager,  may  recover  such  money,  thing,  or  its 
value,  by  action  comtnentsed  withiil  six  months  from  the 
time  of  such  paymdnt  or  delivery."  "S1563.  Any  other 
person  may  also  recover  the  am^ount  of  such  money,  thing, 
or  its  value,  by  action  commenced  within  twelve  months 
after  the  payment  or  delivery  thefeof,  for  the  use  of  the 
wife ;  or,  if  no  wife,  the  child  or  children ;  and  if  no  child 
or  children,  the  next  of  kin  of  the  loser."  ^  . 

It  is  contended  for  appellee,  and  the  circuit  eourt  so 
ruled,  that  inasmuch  as  the  wager  in  this  case  was  made 
by'  Mr.  Jones,  assuming  to  act  in  the  premises  for  himself; 
that  Mr.  Orme  refused  to  engage  in  the  face,  or  make  the 
bet.  with  Davis ;  and  that  Orme,  when  the  race  was  agreed 
on,  was  informed  and  believed  he  was  dealing  with  Jones, 
and  not  with  Davis, — then,  akhongh  the  money  wagered 
and*  lost  may  have  belonged  to  Mr.  Davis,  and  althougli 
the  plaintift'  Julian  may  be  the  wife. of  said  James  Davis, 
still  this  action  can  not  be  maintained. 

Section  1562  of  the  Code  declares  all  contracts,  founded 
in  whole  or  in  part  on  a  gambling  consideration,  to  be 
void.  The  wager,  while  it  remained  a  wager,  and  up  to 
the  time  when  the  money  was,  after  the  race,  delivered  to 
Orme,  was  wholly  void ;  and  f  200  of  the  money  wagered, 
on  the  hypothesis  assumed  in  the  charge,  was,  for  all  pur- 
poses, the  money  of  Mr.  Davis,  subject  to  his  control  and 
direction,  and  liable  to  be  recovered  by  him  in  a  suit 
therefor.  Mr.  Jones,  as  to  the  $200,  was  but  the  agent 
of  Mr.  Davis,  subject  to  his  varying  lawful  directions,  no 
matter  how  frequently  given ;  and  hence,  Mr.  Jones,  in 
no  sense,  became  the  owner  of  the  money.  If  Mr.  Jones 
bad  dej^osited  that  money  in  the.  hands  of  a  third  person, 
or,  if  he  had  casually  lost  the  same,  and  it  had  been  found 
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by  a  third  person,  Mr,  Davis  could  have  maintained  an 
action  for  its  regovery.-r-Houstoo  v.  Frazier,  8  Ala.  81 ; 
Hitchcock  v.  Lukens,  8  Por.  333;  Madden  v*  Smith, 
8  Stew.  119;  White  v.  Wood,  15  Ala.  858;  Upchurch  v. 
Norsworthy,  ib.  705 ;  \Vil8on  v.  Sargeant,  12  Ala.  778 ; 
Ivey  v.  Phifeis  11  Ala.  535 ;  Allen  v.  Booker,  2  Stew.  21 ; 
Vandyke  v.  The  State,  24  Ala.  81. 

Although  Mr.  Davis  was  not  known  to  Mr.  Orme  in 
the  making  of  this  wager,  nevertheless  it  was  his  act. 
Qui  facit  per  alium^  facit  per  se. — English  v.  The  State, 
85  Ala.  428. 

-  We  think  the  facts  supposed  in  the  charge  of  the  cpurt 
could  not  have. the,  effect  of  defeating  this  action.  The 
evident  policy  of  Section  1663  of  the  Code  .was,  that-  the 
wife,  children,  or  next  of  kin,  of  one  who  had  improvi- 
dently  lost  his  property  ,at  the  card-table,  op  on  the  race- 
course, might  re-possess  themselvea  thereof  The  lavf  is 
a  cobweb,  if  its  purpose  can  be  defeated,  by  the  flimsey 
subterfuge  of  having  the. wager  made  by  one,  with  the 
moneys  of  another. 

[4.]  There  is  .nothing  in  thearguraent  that,  inasmuch 
as  the  wager  in  this  case  was  a  gross  sum  of  4400,  and 
it  is  only  claimed  that  Mr.  Davis  owned  8200  pf  the  mo- 
ody, therefore  a  separate  action  can  liot  be  maintained  for 
the .  several  interests  involved. — Tankersly  v.  Childers, 
20  Ala.  21?;  S.  C,  23  Ala.  781 ;  Smith  v.  Wiley,  22  i6.  396. 

The  judgment  of  the  circuit  court  is  reversed^  and  the 
cause  remanded. 


ST.  JAMES'  CHURCH  vs.  ARRINGTON. 

[bill  in  equity  to  xnjoin  «rection  of  stable  as  wuisancb.] 

1.  When  equity  toiU  enjoin  probable  nuutance.-*^A  private  stable,  near  a 
chnrck,  not  being  necessarily  a  nuisance ;  and  the  probable  incon- 
venience that  may  result  .from  its  use,  to  the  oongi^gation  vor^ 
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shipping  in  the  church,,  not  being  a  mischief  of  that  vast  and  oyer^ 
whelming  character  which  authorizes  the  interference  of  a  court 
of  equity  in  advance  of  a  trial  at  law, — the  chancery  court  will  not 
enjoin  its  erection,  at  the  instance  of  the  corporate  authorities  of 
the  church,  on  the  ground  that  it  f^Ul  be  a  nuisance. 

App:^aI/  from  the  Chancery  Court  of  Sumter. 
Heard  before  the  Hon.  Wade  Keyes. 

The  bill  in  this  oase  was  fited  in  the  name  of  th^  min* 
ister,  wardens  and  vestrymen  of  St.  James'  church  in  the- 
town  of  Livingston,  a  body  corporate,  against  Henry  F. 
Arrington,  and  sought  to  enjoin  the  erection  oi  a  stable 
by  the  defebdaut  on  a  lot  adjoining  the  church.  It  alleged, 
that  the  deiendant  was  erecting  a  stable  on  the  soutl\  side 
of  the  church  building,  and  in  close  prpximity  to  it,  cbn- 
taining  sixteen  stalls;  that  said  stable  would,  '^of  neces- 
sity^ create  s^  nuisance,  so  aggravated  in  its  character  as^ 
in  the  Opinion  of  oomplainant^y  to  militate  materially 
against  the  welfare  and  usefulness  of  said  church";  that 
there  were  ,three  windows  in  the  church  building  on  the 
sou,th  side,  which  were  necessary  to  its  proper  ventilation ; 
that  the  deposits  from  the  stable,  which  always  accumu* 
late^  in  and  abqut  stables,  would  create  an  offensive  stench 
during  the  hot  seasop  ;  t^iat  a  south  wind, — "the  point  of 
th.e-  compass  from  which  tho  wind  usually  comes  during 
the  hot  season,'* — would  blow  an  intolerably  oftensive 
odor  into  the  church  ;  that  the  deffendant,  in  erecting  hia 
stable  on  that  site,  was  actuated  by  **'some  capricious  whim, 
or  desire  to  molest  the  welfare  of  complainants*  church*' ; 
and  that  the  erection  of  the  stable,  on  thqt  site,  would  be 
"essentially  injurious**  to  complainants*  church.  •  The 
prayer  of  the  bill  was.  for  an  injunction,  and  for  general 
relief. 

The  chancellor  sustained  a  demurrer  to  the  bill,  for  want 
of  equity,  on  the  ground  that  "a  stable  is  not,  per  se^  a 
nuisance** ;  and  his  deeree  is  now  assigned  as  error. 

T.  B.  Wbtmorb,  for  appellant. — ^The  complainants  are 
a  religious  institution,  and  complain  ,pf  the  injury  done 
to"  the  jisefulneis  of  their  church.    An  action  at  law  for 
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damages  could  only  determine  the  material  injury  done 
to  their  property,  and  would  be  outside*  of,  if  not  antago- 
nistic to,  the  objects  of  their  incorporation.  The  moral 
injury  of  which  they  complain,  in  having  the  public  pre- 
vented from  attending  service  at  their  church,  is  not  the 
subject  of  an  action  at  law,  but  is  peculiarly  within  the 
preventive  justice  of  the  chancery  court.  As  to  nuisances 
which  may  be  enjoined  in  chanceipy,  see  2  Eden  on  In- 
junctions, 271-2 ;  4  Eng.  L.  S  Eq.  20 ;  9  Geo.  426 ;  10  ib.  887; 

9  Paige,  576. 

T.  Hbavis,  coTitra.—A  stable,  near  a  church,  is  not  ne- 
cessarily a.  nuisancfe.  The  established  rule  is,  that  if  the 
thing  sought  to  be  enjoined  is  notunavoidably,  and  in 
itself,  a  nuisance,^  but  only  something  which  iliay  become 
so  under  certain  circumstances,  a  court  of  equity  will  not 
interfere  until  the  matter  has  been  tried  at  law. — ^Ripon 
V.  Hobart,  I  Cooper's  Sel.  Cases,  333;  Ray  v.  Lynes, 

10  Ala.  63;  Eirkman  v.  Handy,  11  Humph.  406;  Simp- 
eon  v.  Justice,  8  Ired.  Eq.  115;  Dargan  v.  Waddell, 
9  Ired.  L.  244;  Ingraham  v.  Dunilell,  5  Metoalf,  118; 
Dana  V.  Valentine,  i6.  8 ;  Charles  Jliver  Bridge  v*  Warren 
Bridge,  6  Pick.  876;  Hart  >.  Mayor,  3  Paige,  213;  Bige- 
Tow  V.  Hartford  Bridge,  14  Conn.  565;  Laughlhiv.  Pres- 
ident, 6  Indiana,  223 ;  Van  Winkle  v.  Curtis,  2  Greenes 
Ch.  422;  Pickard  v.  Collins,  23  Barbour,  444;  Gwin  v. 
Melmoti,  Freeman  ^s  (Miss.)  Ch.  605 ;  Randolph  v.  Rosser, 
7  Porter,  238.  The^statement  in  the  bill,  that  the  stable 
will,  of  necessity,  create  a  nuisance,  is  nothing  more  than 
the  expression  of  an  opinion. -^Coker  v.  Birge,  10  Geo.  836; 
9  Paige,  576.  The  defendant's  motive  has  nothing  to  do 
with  the  case. — Pickard  v.  Collins,  23  Barbour,  444. 

R.  W.  WALEER,  J.— The  jurisdiction  of  cburtd  of 
equity,  to  interpose  by  injunction  in  cases  of  private  nui- 
sance, is  of  comparatively  recent  growth ;  and,  though  it 
is  now  well  established,  i,t  must  be  adtoitted,  that  the  con- 
trol thus  assumed  over  an-  individual,  in  the  use  or  enjoy- 
ment of  his  property,  is  one  of  the  e±traordinary  powers 
of  the  court,  artd  should  be  cautiously  atfd  «paringly  ex- 
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ercised.  Both  in  England  and  the  United  States  the 
courts  are  exceedingly,  unwilling  to  interfere,  until  the 
nuisance  has.  be^n  established  by  a  trial  at  law.  Unless 
th^  Auisance  bias  beea  pre?iously  established  at  law,  it 
must  be  ^^a  strong  and  misc^ievouscase  of  pressing  neces- 
sity,'* to  entitle  the*  party  to  an  injunction.-:— Kosser  .v, 
E^dplph,  7  Pofter,  245^6;  Ray  v.  Lynes,  10  Ala.  64. 

The  general  rule  upon  this  subject  is  thus  stated  by 
Lord  Brougham,  in  Ripon  v.  Hobart,  (3  M.  &  K.  169 ; 
8.  C.,  1  Cooper's  Sel.  Cas,  333  :)  "If  the  thing  sought  to 
be  prohibited  is  in  itself  a  nuisance,  the  C9urt  will  i-nter- 
fere  to  stay  irreparable  mischief,  without  waiting  for  the 
resuU  of  a  trial;  and  will,  according  fo  the  circunastances^ 
direct  an  is§ue,  or  allow  an  aetion,  and,  if  need  be^  expcr 
dite  the  proceedings, — the  injunction  being  in  the  mean- 
time continued.  But,  whei:e  the  thing  sought  to  be  re- 
strained is  not  unavoidably^  an^  in  itself,  notions,  but 
only  something  which  may,  according  to, circumstances, 
prove  so,  the  court  will  refuse,  to  interfere,  until  .the  mat- 
ter has  been  tried  at  law,  generally  by  an  action,  though, 
in  particular  cases,  an  issue  may  be  directed  for  the  satis- 
faction of  the  court,  where  an  action  could  not  be  so 
framed  as  to  meet  the  question." 

The  principle,  that  the  court  will  not  interfere  in  the 
first  instance  by  injunction,  where  the  matter  complained 
of  is  not,  ipso  Jhcio^  a  nuisance,  but  may  or  may  not  prove 
BO,  accord iqg  to  circumstances,  was  recognized  in  Ray  v. 
Lynes^  (10  Ala.  63,)  and,  as  a  general  rule,  is  well  estab- 
lished in  the  equity  jurisprudence  of  the  United  States. 
Kirkman  v.  Handy,  11  Humph.  406 ;  Mohawk  Co.  v.  Utica 
Co.,  6  Paige,  554,  563;  Bdlv.  Ohio  Co.,  25  Penn.  161, 
175,  182;  Dana  V.'  Valentine,  5  Metcalf,  8 ;  Ingraham  y. 
Bunnell,  ib.  118 ;  Harrison  v.  Brooks,*20  Geo.  543;  Laugji- 
lin  V.  President,  &c.,  6  Indiaila,  223 ;  Gwin  v.  Melmoth, 
Freeman's  Ch.  (Miss.)R.  50.5;  Barnes  v.  Calhoun,  2  Ired. 
Eq.  199 ;  Van  Winkle  v.  Curtis,  2  Green's  Ch.  422;  2  Wa- 
terman's Eden  on  Injunctions,  note  1,  269,  273-4-5;  Ad-, 
ams'  Eq.  211,  note  1,  217-18. 

It  is  true  that  the  general  rule,  as  thus  stated,  must  be 
taken   subject  to  the  qualifications  declared  by  Lord 
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Brougham  in  the  leading  case :  "In  matters  of  this  de- 
scription, the  law  cannot  make  over-nice  distinctions,  and 
refuse  the  relief  ra'erely  because  there  is  a  bare  possibility 
that  the  evil  may  be  avoided.  Proceeding  upon  practical 
views  of  human  affairs,  the  law  will  guard  against  risks 
which  are  sp  imminent  that  no  prudent  person  would  in- 
cur them,  although  they  do  not  amount  to  absolute  ceN 
tainty  of  damage.  Nay,  it  will  go  further,  according  to 
the  same  practical  and  rational  view,  and,  balancing  the 
magnitude  of  the  evil  against  the  chandes  of  its  occur- 
rence, it  will  even  provide  against  a  somewhat  less  immi- 
nent probability,  in  9ases  where  the  mischief,  should  it  be 
done,  would  be  vast  and  overwhelming." — Ripon  v.  Ho- 
bart,  3'M.  &  K:  169 ;  Mohawk  Co.  v.'Utica  Co.,  6  Paige,  568; 
see,  also,  Hinton  v.  Earl  of  Oranville,  1  Cr.  &  Ph.  288, 297  ; 
State  V.  Mayor,  6  Porter,  279 ;  Bacon  v.  Jones,  4  M.  & 
Cr.  434 ;  Cory  v.  Norwich  Co.,  3  Hare,  598. 

A  private  stable,  near  a  church,  does  not  belong  to  the 
class  of  erections  which  are  unavoidably,  and  in  them- 
selves, nuisances.  That  it  may  become  a  nuisance,  is  no 
doubt  true ;  but  the  question  whether  or  not  it  will  prove 
to  be  one,  depends,  in  a  great  measure,  upon  its  proximity 
to  the  church,  the  manner  in  which  it  may  be  built,  the 
number  of  horses  placed  in  it,  and  the  degree  of  care  with 
which  it  may  be  kept ;  and  hence  it  is  not  susceptible  of 
definite  settlement,  until  the  .building  is  complet<ad,  and 
applied  to  the  use  for  which  it  is  designed. — ^Kirkman  v. 
Handy,  11  Humph.  406 ;  Dargan  v.  Waddell,  9  Ired.  L.  244. 

Whenever  it  is  legally  ascertained  that  it  has  become  a 
nuisance,  a  court  of  equity  will  protect,  by  injunction,  any 
party  injured- thereby.  But  as,  in  the  present  case,  it  is 
yet  uncertain,  and  remains  to  be  ascertained  from  future 
events,  whether  or  not  the  erectibn  will  become  a  nuisance, 
there  is  no  ground  for  an  injunction  arresting  the  further 
progress  of  the  building^  or  its  appropriation  to  the  use 
intended.  Admitting  that  there  is  a  strong  probability 
that  inconvenience  and  discomfort  may  result  from  the 
use  of  the  stable ;  yet  the  injury  apprehended  is  not  of 
that  ^'vast  and  overwhelming"  character,  which  would  jus- 
tify a  departure  from  the  general  rule  above  stated,  which, 
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as  we  have  seen,  denies  an  injunction  in  such  cases,  in 
advance  of  a  trial-  at  law. — Authorities  supra;  also,  De- 
wittv.  Hays,  2  Calif.  463;  PIckard  v.  ColKns,  23  Barb. 
8.  Ct  R.  444. 
Decree  affirmed. 


O'BANFON  m.  MYERS"  EXECUTORS. 

r  .  1  I  36  "661, 

[Bn.L  IN  EQUITY  FOR   FORECLOSURE  OF   IIORTOAGE.]  |  99    469 

1.  Affidavit  qf  lost  instrument, — When  a  party  comes  into  equity  to 
obtain  th6  benefit  of  an  instrument  properly  belonging  to  the  ' 

.jurisdiction  of  a  court  of  law,  on  the  ground  thtkt  it  is  lost,  an  affi- 
davit of  its  loss  must  aocompany  the  bill ;  but  this  rule  does  not 
apply  to  a  bill  for  tjie  foreclosure  of  a  mortgage,  given  to  secure 
the  payment  of  a  note  which  is  alleged  to  be  lost. 

2.  Proqf  of  note  hy  recitals  of  mortgage, — The  irecital  of  a  note  in  a 
mortgage  given  to  secure  it,  although  it  does  not  estop  the  mort- 
gagor from  denying  the  existence  of  the  note  as  recited,  is  not 
suiBcieni  to  overcome  his  sworn  denial  of  its  existence  in  Jiis  an 
swer  to  a  bill  in  chancery.  . 

3.  F«ria/ic«.— There  can  be  no  decree  in  chancery,  in  favor  of  the 
cc5mpiainant,  without  a  substantial  correspondence  between  his 
allegations  and  proof.'   * 

Appeal  from  the  Chancery  Court  at  Wetumpkai 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed  by  the  executors  of  Clai- 
borne Myers,  deceased,  airainst  Joseph  D.  O'Bannou,  for 
the  purpose  of  foreclosing  a  mortgage  on  a  lot  in  the  town 
of  Prattville,  which  purported  to  have  been  given  to  se- 
cure the  payment  of  a  note  for  ^600,  executed  by  said 
O'Bannon,  on  the  20th  January,  1852,  and  payable  to  said 
Claiborne  JWlyers,  or  bearer;  on  the  1st  January,  1853. 
The  bill  alleged,  "  that  the  note  has  been  lost  or  destroyed, 
as  complainants  believe,  and  has  not  been  paid  or  other- 
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wise  discharged  ;**  and  was  sworn  to,  by  both  of  the  coto- 
plainants,  in  the  usual  form.  The  defendant  answered, 
on  oath,  denying  his  indebtedness  to  the  testator,  and  the 
existence  of  the  note  described  in  the  mortgage;  alleging 
that  the  mortgage  was  given  and  intended  to  secure  the 
testator  against  his  liability,  as  surety  for  the  defendant, 
on  two  notes  to  one  Spigner,  which  together  amounted  to 
about  $500,  and,  by  mistake  of  the  attorney  who  Wrote 
it,  misdesoribed the  demand  intended  to  be  secured;  and 
praying  that  the  answer  might  stand  asajcrossbill  for  the 
reformation  and  satisfaction  of  the  mortgage.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  rendered 
a  decree  for  the  complainant,  and  dismissed  the  cross  bill, 
at  the  costs  of  the  defendant ;  and  his  decree  is  now  as- 
signed as  error. 

N".  S*  Graham,  for  appellant. 
Elmorb  &  Tancbt,  contra, 

A.  J,  WALKER,  C.  J. — ^In  this  case  it  was  not  rveces- 
sary  that  an  affidavit  of  the  loss  of  the  note,  secured  by 
the  mortgage,  should  have  accompanied  the  bill  of  fore- 
closure. When  a  bill  is  filed  to  obtain  the  benefit  of  an 
instrument  properly  belonging  to  the  jurisdiction  of  a 
court  of  law,  upon  the  ground  that  it  is  lost,  an  affidavit 
of  the  loss  of  the  instrument  is'required.  The  requisition 
of  the  affidavit  is  a  caution  required  by  the  chancery  court 
in  permitting  atransfer  of  jurisdiction  from  the  court  of 
common  law  to  acofurt  of  equity.— 1  Mad.  Ch.  Pr.  27-28; 
IDan.  Ch.  PI.  &Pr.449;  Story's  Eq.  PI.  §478;  Whit- 
church  V.  Golding,  2  P.  Wms.  541 ;  Walmsley  v.  Child, 
1  Vesey,  sr.  341-345 ;  Hove  v.  Harrison,  11  Ala.  499, 
504;  Owen  v.  Paul,  16  Ala.  180.  The  object  of  the  bill 
in  this  case  is  the  foreclosure  of  a  mortgage, — a  matter  of 
which  a  court  of  law  has  no  jurisdiction.  The  entertain- 
ment of  the  cause  by  a  court  of  equity  involves  no  change 
of  jurisdiction,  and  the  affidavit  was  not  necessary'. 

[2.]  The  complainants  did  not  produce  the  note,  to  se- 
cute  which  the  mortgage  was  given.  The  bill  alleges  thp 
execution  and  loss  of  the  note.    The  defendant  denies 
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the  cxeention  of  tlie  note,'in  a  sworn  answferj  there  being 
no  waiver  of  an  affidavit  of  the  truth  of  the  answer.  The 
complainant  adduces  no  proof  of  the  existence  and  con- 
tet)ta  of  the  note,  save  the  recital  in  the  l^tiortgage. "  Does 
th«  recital  in  the  niortgage,  which  is  under  seal,  establish 
the  exifitence  and  contents  of  the  note?'        .  ^ 

•  Tte  modem  doctrine  unquestionably  is,  that  the  recital ' 
of  an  instrument  in  a  deed  is,  a&  a  general  rule,  primary 
and  conclnsiye  evidence  of  such  instrument,  against  the 
^antor  ap.^  his  privies.     This  doctrine,  althongb  it  is  op- 
posed by  some  of  the  English*  text-books,  is  too  well 
established .by^  judicial  decisions  to  be  now  controverted. 
•  Oarver  .r.  Jackson^  4  Peters,   l-88>  Cpaile  v.  Jf orris, 
6  Peters,  698:  Jackspri  v.  Parkhufst,  9  Wcndell,*209; 
Jackson  V.  Brooks,  8  Wendell,  426;  Duiin  v.  Cornell, 
B, Johns.   C^s.  174;  Jackson  v*  Livingston,  10  Johns. 
R.  884;,Hoyatt  V.  Phifcr,  4  Dev.  Law,' 273;  ScoU  v. 
Douglass,  .7  Ohio,  228 ;  WaymaH  v:  Taylor,  ll)ana,  527  ; 
2  Smith's  Lead.  Gases,  top  609,  640,  687;  I'Phil.  on  iv. 
a  &H>  Botes,   (4  ed.)  478,  n.  180;  2.ib.  674,  n.  476; 
Graham  v.  Lockhart,«8*Ala,  9-24;  Mead  v.  Stcger,  5^P. 
498;  Brooks  v.  Maltbie,  4  S.  t.  P.  96.    Vhile  the  gen^ 
era!  rule  isas  above  stated,  there  are  exceptions  to  it ;  and 
w©  think  the  recital  of  a  not,e,  in  a  mortgage  given  to  se- 
cure its  payment,  ought  to  be  excepted  from  the  operation 
.  of  the  rule.*    The  South  Carolina  court  of  appeals,  having 
before  it  the  question,  whether  the.  recital  in  a  mortgage 
deed  of  the  bond  secured  by  it  dLspeiised  with  the  pro- 
duction of  the  bond,  held,  io  general  terms,  that  the  re- 
cital of  an  instrument  in  a  deed  was  not  primary  evidence 
of  the  instrnmeM.     We  cJantiot  concur  in  that  proposi- 
tion.   Bmt  the  court,  in  fortifying  its  conclusion,  gives 
some  special  reasdns  why  the  recital  of  a  bond  in  a  mort- 
gage should;  no(  be  primary  evidence.     Those  reasons  are, 
that  the  bond  is  assignable,  and  paymentei  are'  usually 
endorsed  upon  it;  and  the  production  of  the  instrument 
should  be  required,-  to  guard  against  a  foreclosure  in,  favor 
of  a  party  who  had  transferred  the  bond,  as  well  as- to 
j^revent.'the  depri^ration  to  the  deffendantof  the  evidence 
of  payment. — Chewning  v.  Proctor,  2  McCord's  Ch.  R. 
86  •  ^ 
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11.  In  a  New  York  case,  the  same  reasoning  as  to  the 
recital  of  a  mortgage  iu  another  deed  is  advanced  in  the 
following  guarded  language:  "  Although  the  existence  of 
an  absolute  deed  oi*  lease  may  be  {proved  by  a  recital, 
against  the  party  making  such  recital,  and  all  claiming 
under  him ;  yet,  I  incline  to  think,  that  a  mortgage  qan 
not  be  $0  proved,  because  it  is  defeasible  by  ptij'meut  of 
the  mortgage-money;  and  if  produced,  it  might  probably 
show  an  acknowledgment  of  satisfaction  on  the  back  of 
it,  that  being  the  usual  mode."  — Jackson-  v^  Davis, 
18  Johns.  R.  7.  Aside  from  the  consideration,  that  pay- 
ments, are  usually  endo|*6ed  upon  notes,  the  inconvenience 
and  injustice  which  might  result  from  dispensing  with 
the  production  of  a  note  secured  by  the  mortgage  aimght 
to  be  foreclosed,  are  so  great,  that  we  think  the  recital  m 
the  mortgage,  as  to  the  note,  should  constitute  an  excep* 
tion  to  the  general  rule,  and  that  the  mortgagor  should 
not  be  estopped  from  denying  the  existence  of  the  note 
as  recited  in  the  mortgiigc. — Singleton  v.  Gayle,  8  P.  273; 
Beynptt  V.  Taylor,  5  Cal.  502. 

The^  recital  in  the  mortgage  is,  however,  a  solemn  ad- 
'mifisio^i  of  the  existence  and  contenta  of  the  u6te.  The  - 
affidavits  of  the  complainants  make  oMt  di  prima- facie  case 
of  Iqes.  It  may,  therefore,  be  conceded,  that  in  the»  ab- 
sence of  the  advantage  which  the  mortgagor  has  by  virtue 
of  his  sworn  answer,  the  failure  to  produce  the  note  would 
be  sufiicicutly  explained,  and  the  note  sufficiently  estab- 
lished. .  But  the  admission  cont&ir^ed  in  the  mortgage  is 
not  sufficient  evidence  to  overcome  the  positive  denial  of 
the  answer:  itis  not  equivalent  tp  the  testimony  of  t\vo  wit- 
nesses, or  of  one  with  corroborating  circumstanpos.  The 
compjaiuauts  have,  therefore,  failSd  to  establish  the  exist- 
ence of  tbe  debt,  as  described  in  the  mortgage  and  averred 
in,  the  bill.       .  "  .    , 

It  is  possible  that  the  evidence  may  show,  that  the 
mortgagor  was  under  a  liability  to  the  mortgagee  at  the 
date  of  tlie  mortgage,  to  t  less  amoupt,  and  of  different 
character  from  that  mentioned  in  the"  recital  in  the  mortr. 
gage  and  uescrihed  in  the  bill.  '  If.  such  be-  the  case,  the 
complainants  were  not  entitled  to  a  decree  of  forQclosore 
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undet  thcit  preecnt  bill.  There  can  be  no  decree  in  chan- 
cery, withont  a  substitttiai  'correspondence  between  the 
iJIegations  and  proof. .  .        t 

Therd  was  no*  error  in  dtfimisaing  the  cross  bilU    The 
evidence  of  thq  witness  Spigner  does  not  authorize  a 
refor;nation  of  the  uaortgage.  . 
•  Decree  retecsed,  and  caose  remanded. 


•    .   KODNDTBEE  v^  TU;RNiER. 

[action  on   contract   A;!J0   award    for    OVERSfiRB^S   WAGES.] 

1.  C&nelunveness  ofji^ieial  decision, — A  decifi^ion  of  the  sypfemd'^urt 
is  the  law  of  tlie'cas^  ivt  whjch  it  is  pronounoed,  andiU  corfiectness 
oanoot  be  4itie0tionAdon,i^8eeoiid  appeal.  . 

2,  Svjjicienaj  x>f  auHzrd^^An  averment  that  the  arbitrators,  under 
a  submisfidon  of  all  matters  in  dispute  between  the  plaintiff  and 
defendant,  in  relation  to  the  crop  gro^vn  by  them  on  the  defend- 
ant's plantation,  **  aw&rd^  to  plaintiff  the  one-^ftb  part  of  said 
crop,"  is  sufficiently  certain  ;  but,  if  tine  awardaipply-'datermiiies, 

*  "that  t^e  eon  tract,  has  been  proved,  that  R.  (4efendaixt)  .was  to 
give  T.  (plaintiff)  the  fifth  of  the  crop  made  fo?  said  R.,"  it  is  not 
sufficient  to  suppor.t  the  averment    * 

Appeal  frpra  the  Circuit  Court  of  Jackson. 
.  Tried  before  th^  Hon.  John  E.  M90RE.  ' 

This  is  the  same  ease  which  was  before  this  coiirt  at  its 
June  term,  1857,  and  which  may  be  found  reported  in 
30  Ala.  706.  The  eecond  count  of  the  amended  com- 
plaint was  as  follows:  "The  plaintift  claims  of  the  de- 
fendant, a  like,  suqi  of  18300,  for  this:  On  tho  3d  day  of 
Oetobery  1854,  in  said  county,  plaintift'  and  defendant 
agreed  to  refer  all  their  piatters  in  dispute,  in  relation  to 
the  crops  grown  by  them  oa  said  defendant's  plantation 
for  the  year  1854,  to  the  arliitramenf'of  William  Stephens, 
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Pleasant  Hodges^  and  Moses  Maples,  and  their  aynrrd 
thereon  to  be  abided  by  them;  and  plaintiff  avers,  that 
said  referees  did  meet  and  decide  said  controversy,  and 
awarded  to  plaintiff,  on  the  7th  October,  1854,  the  one- 
fifth  part  of  said  cr<)p,  which  (plaintiff  avers)  was  worth 
said  sum  of  9^00 ;  which  award  d«fe;idant  on  his  part 
failed  and  refnsed  to  perform  and  abide  by,  and  refqsed 
to  deliver  or  give  to  said  plaintiff  the  one-fifth  part  of  said 
crop,  according  to  the  terms  of  the  award,  though  often 
requested  so  to  do,"  &c.  ^ 

The  bill  of  exceptions  in  tlie  present  record  states  the 
followina:  fiicts :  ''  The  plaintiff  introduced  evidence  tend- 
ing to  show  that,  in  1854,  he  and  the  defendant  made  a'con- 
tract,  whereby  plaintiff  agreed  to  superintend  the  making 
of  a  crop  lor  defendant   that  year,  for  one-fifth  part  of 
said  crop;  that  be  commenced  the  superintending  of  the 
making  of  said  crop  about  the  Ist  March,  1854,  and  con- 
tinued until  the  12th  July,  when  he  was  discharged  by 
the  defendant    Ho  also  proved,  that  a  .erop  of  (Jorn, 
wheat  aud   oats  was  made,  its  amount,  and  value;  atid 
then  introduced  a  written  instrument,  signed  by  himself 
and  defendant,  in  the  following  words :  *  We,  S.  J.  Round- 
tree  apd  Lewis  Turner,  having  a  qontroversy  respecting  a 
crop  that  wo  agreed  to  make  together,  in  the  year  1854, 
now  agree  and  are  anxious  %6  let^  it  to  the  decision  of 
William  Stephens  and  Pleasant  Hodges  as  referees,  and 
Moees  Maples  as  umpire,  on   the  7th  October,  1854,  at 
Woodville,  and  agree  to  njake  each  our  statement  of  the 
contract,  and  to  introduce  any  lawful  testimony  to  prove 
the  same ;  and  wc  agree,  if  those  men  are  in  attendance, 
to  be  ready  with  oqr  evidence  for  trial,  and  to  abide  their 
decision,  this  3d  OctoT^er,  1854.*  (Signed  by  both  parties.) 
The  plaintiff  further  proved,  that  on   the  7th  October, 
1854,  he  and  defendant,  with  said  Stephens,  Kodges  and  . 
Maples,  met  at  Woodville,  pursuant  to  said  agreement; 
and  that  said  Stephens,  Hodges  and  Maples,  having  heard 
the  statements  and   testimony  of  each  party  respecting 
said  controversy,  then  and  there  made,  in  their  presence, 
the  following  award  in  writing:  '  We,  the  referees,  being 
sworn  to  decide  this  case  according  to  law  and  evidence. 
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we  know,  of  no  law  that  deprivee  a  nian  of  his  contract.- 
We  also  Jt^elieve  that  the  contract  haa  been  J^roved,-  that 
fl.  J.  iiojindtree  was  toglve  Lewis  Turner  the  fifth  of  the 
orop  made  fbr  said  Sounrdtree.'  (Signed  by  6aid. referees 
and  umpire.)  The  plaintiff  then  proved,  that  afteir  the 
making  of  said  award,  and  before  th«  commeQcement  of 
this  Buit,  he  demanded  the  fifth  of  said  erop,  and  the  de- 
fendant refused  to  deliver  It  to  him ;  and  proved  the  vajiie 
of  said  crop.  On  the^e  facts,  the  defendant  requested  the 
court- to  charge  the  jilry,-  that  the  plaintiff  was^not  enti- 
tl(5d  to  recover  uader  the  second  count  of.  his  amended 
complaint;  and  that  said  award  does  not  give  the  phiintiff 
a  right  to*  recover  a  fifth  part  of  tHe  crop  made  for  the 
dei^endant  in  1854J  but  does  nothing  niore  than  ascertain 
the  cor>traet"  which  the  parties  made.  '  The  cotirt  refilled 
those  charges,  and  instructed  the' jury,  that  the  plaintitf 
was  entitled  to  recover  under  said  award,  on  the  second 
count  of  his  complaint,  the  value  of  the  fifth  part  of  the 
crop  made  for  defendant  in  1854,  with  interest  thca^n 
fipora  the  making  of  Said  a#ard ;  to  which  charge,  as  welt 
as  to  the  refusal  of  the  charges  asked,  the  defeudan-t 
excepted."  .         '  .        " 

The  chiarge  given;  and  iJie  refusal;  of  the  charge  asked, 
are  irow  assigned  as  error. 

WalkjJB  k  Brickell,  for  appellant.— The  award  is  void 
for  uncertainty,  and  because  it  is  not  final  and  conclusive. 
Watsoli  on  Arbithition  and  Award,  126 ;  1  Dallas,  173 ; 
2  Yeates,  589;  4  Rawle,  804;  2  Har.  k  Gill,  67;  3  Pike," 
824;  4  Blackf.  258;  11  Wheatbn,  446;  2  Root,  581; 
8  Cowen,  72  ;  1  Ld.  Raymond,  123 ;  Cro.  Jac.  814 ;  8  Dow. 
&  Ry.  483;  2'B.  &  C.  170;  12  Wendell,  880. 

RoBursov  &^a2fK8,.eon^a.-^The  award,  though  not  very 
fbrnial,  is  sabstantially  sttfiieieat,  when  construed  in  con- 
nection with  the  submission ;  and,  under  the  rule  which 
requires  all.  reason  able  presumptions  to  be  made  in  favor 
of  awards,  entitled  the  plaintiff  to  a  recovery  under  the 
second  count  of  his  amended  complaint. — Reynolds  v. 
Eeynolds,  IS  Ala.  898;  Strong  v.  Bero^jon,  18  Ala.  168. 
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STONE,  J. — When  this  ease  was  before  us  at  a  former 
term,  (30  Ala.  706,)  tve  declared,  that  the  complaint  was 
legally  suflS^ient.'  The  complaint,  which  corxtains  two 
counts,  is  in  the  same  fbrn^  as  when  we  announced  its 
sufBoiency,  and  must  be  now  held  sufficient. 

[2.]  The  second  count  is  based  on  an  award.  It  avers, 
that  tbe  arbitrators  ^*  awarded  .to  plaintiff^  on  the  7th  Oc- 
tober^ 1854,  the  one-fifth  part  of  said  crop."  This  was 
BUifficiejit,. because  it  fpcoisfaed  the  rule  .for  aacertainiag 
the  amount  to  which  plauititT  was  entitled*  Id  cerium 
esty  quod  t^ertum  reddi  j?afe*/.— Higgios  v.  Wilies,  3  Mann. 
&  Ry.  382;  Piatt  v.  flail,  2  Mees.  &  Wels.  891;.  Waitev, 
Barry,  12  Wend.  377.  JBat  what  is  daimed  as  an  award  in 
this  case,  tialls  far  short  of  proving  the  averment  in  the^com- 
plaint.  The  arbitrators  found  but  a  single  fao.t — viz.,  the 
terms  of  the  contract  between  the  parties.  That  contract 
was  executory,  and  cast  on  each  party  the  performance  of 
certain  duties.  Mr.  Turner  <vould  claim  nocompensation 
from  Mr.  Roundtree,  without  avierring  a  perforiuanco  of 
his  part  of  the  agreement,  or  giving  som^  valid  excuse 
for  itj*  noii-perfoiraance.  The  arbitrators  failed,  to  fiud 
tb<5  factb,  from  which  the  amount  due  could  be  ascertained 
by  calculation  or  proof;  and  they  failed  to  find  any  sum 
due,  which,  it  they  had  so  found,  would  haye  supported 
their  finding,  without  any  recital  of  facts.  The  award 
did  not  support,  the  second  count  in  the  complaint. — Wat- 
son on  Arb,  and  Award,  (69  Law  Lib.,)  204,  et  seq.;  Be- 
dam  V,  Clerkson,  1  Ld.  Raymond,  128;  Marshall  v.  Dres- 
ser, 8  Ad.  &  El.  (N.  B.)  878 J  Cargey'v.  Aitchefsbn,  8l)owl. 
k  Ry.  433 ;  Grier  v.  Griei:,  1  Dal,  173;  Gonzales  v.  Dea- 
rens,  2  Yeates,  689 ;  Parkhurst  y.  Powers,  2  Root,  531 ; 
Camochan  v.  Christie,  11  Wheaton,  446;.  Archer  v.  Wil- 
liamson, 2  Har.  &  Gill,  62;  Manuel  v.  Campbell,  3  Ark. 
324;  Thinne  v.  Rigby,  Oro.  Jac.  814.  Several  of  the 
rulings  of  the  circuit  court  cannot  be  recoHciled  with 
these  principles. 

Reversed  and  remanded^ 
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GBAY*8  ADM'RS  vs.  CRUISE. 

[illTE^UQ  FOB  SLAyES.] 

.1.  Jurisdiction  of  probate  court  to  grant  administration. — The  juriscliction 
of  the  probate  court,  in  the  matter  of  ih©  grknt  df  letters  testa- 
mentary, and*  of  administration^  is  otiginal^*  general,  andunlimitr 
■  ed ;  and  .hence  eveiy  reasonable'  presimiption  will  be  indulged  in 
f(vvor  of  its  ordorq^  when  .collaterally  assailed. 

2.  Validity  of  grant  of  admliiistration  de  bonis  non, — ^A  §rant  of  letters 
of  administration  de  bonis  non^  wlien  there  is  in  fact  no  vacancy  in 
the  administration,  Will  be  held  \^id,  even  in  a  collateral  proceed- 
ing; but  it  will  not  be  held  void,  in  a  ooQate^al  proceeding, 
m.ere2y  because  it  faih  to  show  the .  appointn^ient  and  removal, 
resignation,  or  de{).th,  of  the  administrator  in  chief;  and  where  the 
records  shows  the  regular  /ippointme^t  of  the  administrator  ki 
chief,  and  that  on  a  subsequent  dajr  it  Was  ordered  that  his  "resig- 
nation be  received  and  recorded,"  and  that  letters  of  administra- 
tion de  bonis  mn  werevii  tiie  same  day  granted'  to  another,  it  will 
be  presumed  that  the  resignation-was  of  the  office  of  admin iatraior, 

.  ^nd  was  in  writiing  as  required  by  the  statia^.      . 

3.  Siime, — Where  a  transcript  trova  tjie  records  of  the  probate  court, 
purporting  to  be  **a  full,  true  and  complete  exemplification  of  the 
records  and  files  of  said  court  touching  the  administration ''  of  t 
decedent"^  cfstate,  shows  a  grant  of  administration  de  bonis  won,  on 
eoDdition  that  the  party  execute  and  file  pk  bond,  but  doeft  not 
shQW  that  the  boad  was  executed,  and  filed  as  required,  by  the 
ocder,  it  will  be  presumed  in  f^vorof  the  validity  of  a  subsequent 
^ant  of  administration,  when  collaterally  assailed,  that  the  party 
iaile'd  to  comply  with  the  oondition. 

Appeal  from  the  Circait  Court  of  Talladega. 
Tried  tefore  the  Hon.  Nat.  Cook. 

This  action  ti^as  brought  by  David  N.  McClanahan.as 
the  admiuiatfator  de  bonis  non  of  John  Gray,  deceased, 
a^fainst  William  Oruise;  and  was  com^ieaced  on  the  10th 
August,  tj857.  Thb  defendant  pleaded;  in  shoK  by  con- 
sent, the  general  issue,  and  ne  tmque^  adminisiraior ;  and 
issue  was  joined  on  these  pleas.  On  the  trial,  as  the  bill 
of  exceptions  shows,  after  the  plaintiflf  had  proved  his 
intestate's-  ownership  and  possessioA  at  the  time  of  his 
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death  ol  the  slaves  in  controversy,  the  defendant's  pos- 
session at  the  commencement  of  the  suit,  the  value  of 
the  slaves,  and  of  their  annual  hire,  he  offered  in  evidence 
a  transcript  from  the  records  of  the  probate  court  of 
Shelby  county,  which  was  certified  by  the  probate  judge 
to  be  "a  full,  true  and  complete  transcript  and  exemplifi- 
cation of  the  recprds  and  files  of  said  court  touching  the 
administration  of  the  estate  of  John  Gray^  deceased,'* 
and  which  showed  the  following  proceedings: 

(Decembep  16,  1846.)  ,  ^*  It  is  ordered,  tjiat  Mrs.  Jane 
Caroline  Gray  be  appointed  admi-mstratrix,  &c.,  of  John 
Gray,  deceased,  on  her  entering  into  bond,  with  security, 
in  the  sum'  of  f  2,000.  It  is  ordered,  that  the  bond  given 
pursuant  to  the.  above  order,  with  A.  E.  ^unnally  and 
William  Gray  sureties,  be-  approfVed  and  recoiled." 
(June  12,  1847.)  '^It  is  ordered,  that  the  resignation  of 
June  C.  Brewer  (late  Gray)  be  received  and  (recorded.  It 
is  ordered  by  the  court,  that  William  BreWer  be  appoint- 
ed admiuistrator  of  the  estate  of  John  Graj',  deceased,  on 
hk  execntingand filing  in  this  ofiice  his  bond,  to  approv- 
al, in  the  sum  of  at  least  f  2,000."  On  the  6th  August, 
1847,  leave  w^s  granted  to  said  Willitlm  Brewer^  as  ad- 
rninistrator,  to  sell  the  negroeft  belonging  to  the  intest- 
ate's estate.  In  September,  1847,  Brewer  filed  his  ac- 
counts and  vouchers  for  final  settlement,  and  the  court 
appointed  the  80th  October  as  thfe  day  for  the  settlement. 
On  the  16th  October,  1847,  Brewer's  report  of  the  sale  of 
the  negroes  was  received,  ^nd  ordered  to  be  filed  and 
recorded.  On  the  80th  October,  1847,  a  final  settlement 
of  Brewer's  administration-was  made  by  the  courts  when 
it  was  ascertained  that  there  was  a  balance  of  $1128  due 
from  him  to  the  estate;  and  it  was  ordered,  that  he  be 
allowed. to  retain  one-half  of  this  sumj^  in  right  of  his 
wii'e,  and  pay  over  the  other  half  to  the  guardian  of  the 
other  distributee;  and.thut<,  on  the  payment  of  this  earn, 
*'said  administrator  be  discharged^*'  (July  21,  1867.) 
*'  This  day  came  David  Gr«y,  guardian  of  John  A^  Gray, 
one  of  the  distributees  of  the  estate  of  John  Qray,.  de- 
ceased, and  made  applict^tiou  to  the  court  for  the  appoint- 
uieiit  of  an.  adrpinistrator  de  bonis  iion  of.  said  estate;  and 
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it  appearing  to  the  satis&ction  of  the  court  that  said 
estate  has  not  be^D  fully  admiQistered,  and  that  David 
IS.  McOlan^han  is  a  suitable  person  to  act  as  such  ad- 
ministrator, and  ha  coa^ntipg  thereto,— ^it  is  therefore 
ordered  by  the  court,  that  the- said  David  H".  McClanahan 
be,  And  he  is  hereby,  apppinted  adminiistratOF  v/e  bonis  mm 
qt  this  estate. of  said  John. Gray,  deceased,  and  that-'he 
ent'Cr  into  bond,  with  securities,  according  to  law^  in  thie 
suQi  of  $5,000 ;  and  thereupon  let  Jet^ers  of  administra- 
11941  de' bonis  non  iasve  to  him  accordiiigly*''  (August  l«t, 
1867.)  "It  in  ordered  by  the  court,  that  the  band  given 
fey  Dayid'N*  MeClan^ban,  admiBistrator  debmis^norkoi 
th^^  estate  of  John  Gray,  deceased,  with  W.  H.  Pope  and 
S.  A.  McCltaahan  se^rities,  be  approved,  filed,  and  re- 
corded; and  that  letters  of  administration  ou  the- estate 
of  said  John  Gray  be  isstied/* 

."  Ther  defendant  offered  evidence  to-  show,  that  he  held 
isaid  sl^ve^  as  bailee  ander  hire  from  William  Bfew^ei*, 
wjio  iuteumrried  with  Jan6  C,  the -widow  of  said  John 
Gray;  and  that  said  Jane  C.  was  6till  living.  This  being 
all  the  evidencp,  thecourt  ch^ged  the  jury,  that  if  they 
believed  the  evidence,  the  plaintiff  t^^as  not  entitled  to 
recover;  to  which  charge  the  plaintifr  excepted,"  and 
whieh.he  now  assigns  as  erron    .    .  • 

S.  Leiper,  L.  E.  Parsons,  and  Alex.  A;  John  White, 
for  appellant.      * 

Geo.  S.  Wai^dbKj  and  Jas.  B.  Martin,  contra, 

R.  }V.  WALKER,  J.— The  plaintiff  sued  as  adminis- 
trator  de  bmiis  mm  of  John  Gray;  and  the  general  charge 
of  the  courts,  that  if  the  jury  believed  the  evidence,  the 
plait^tiff  was  not  entitled  to  recover,  is  sought  to  be  sus- 
tained upon  the  ,ground,  that  the  order  of  the  probate 
court,  by  which  he  was  appointed  such  administrator,  was 
null  and  void. 

The  jurisdictiottof  the  probate  oourt,  in  the  matter  of 
the  grant  of  letters  testamentary,  and  of  administration, 
is  pxigingi,  general)  and  unlimited.    It  is,  to  that  extent, 
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a  court  of  general,  not  of  limited,  or  special  jtirisdiction ; 
and  hence  its  order,  granting  letters  of  administration  de 
bonis  ncn^  cannot  be  held  vpid,  in  a  collateral  proceeding, 
because  ifr  fails  to  show  th^  appointment  artd  removal, 
resignation,  or  death,  of  the  administrator  in  chief.— rlkel- 
heimer  v.  Chapman,  3fi  Ala.  676. 

But  this  court  has,  more  than  once,  recognized  the  prin- 
ciple, that  such  an  order  is  not  eonelusim  evidence  of  the 
j.uri8diction  of  the  pourt  in  i\^B  particular  case ;  and  that- 
if,  in  point  of  fact,  there  was  no  vacancy  in  the  adminis- 
tration when. the  order  was  made,  thfi  appointment  will 
be  held  void,  even  in  a  collateral  proceeding.— ^Mathews 
V.  Douthitt,  21  Ata.  273  ;  Rambo  v.  Wyatt,  32  Ala.  863; 
alfio^  Lessee  of  Griffith  v.  Wright,  18  Geo.  178;  Miller- v. 
Jones,  26  Ala.  239. 

In  the  present  case,  it  is  insisted,  that  the  presumption 
of  jurisdictiott,  which  would  arise  from  the  isolated  order 
for.  the  appointment  of  the  plaintiff  as  administrator  dc 
bonis  non^  is  overturned  by  other  parts  of  the  record  from 
the  probate  court,  which,  it  is  alleged,  ^how  that  there 
was  no  vacancy  in  the  administ ration  when  the  plaintiff 
was  appointed.  The  point  ujade  in  support  of  this  propo- 
sition is,  that  it  appears  from  this  record  that  Mrs.  Gray 
had  been  duly  appointed  administrator  of  her  deceased 
husband,  and  that  it  is  not  shown  that  heradministration 
had  ever  terminated. 

As  superior  courts  act  by  right,  and  net  by  wrong,  their 
acts  and  judgments  are  conclusive  in  themselves,  unless 
plainly  beyond  the  jurisdiction  of  the  tribunals  whence 
they  emanate;  or,  as  it  is  elsewhere  expressed,  ''nothing 
ahall  be  intended  to  be  out  of  the  jurisdiction  of -a  supe- 
rior court,  but  that  which  dpeeially  appears  to  be  ao."  In 
regard  to  such  courts,  every  presumption  is  made,  in  tkvor 
not  only  of  their  proceedings,  but  of  their  jurisdiction, 
Grignon  v.  Astor,  2  How.  (U/  8.)  341;  Morgan  v.  Bur- 
nett, 18  Ohio,  586;  Adamrv,  Jeffries,  12  Ohio,  25a,  271; 
Wright  V.  Watson,  11  Humph.  529,  631 ;  Wells  v.  Mason, 
4  Scamraon,  84,  88 ;-  Cox  v.  Thomas,  9  Qratt.  828  ;  Mor- 
row V.  Weed,  4  Iowa,  77 ;  Kelsey  v.  Wiley,  lO'Geo.  871, 882; 
Woods  V.  Crawford,  18  Geo.  626;  Shumway  v.  ^  till  man, 
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4  Cowert,  294,  298;  4PhiL  Ev.  100;  1  Smith's  L.  0. 816, 
8^20,  822.  Hence,  i^h^r^  tbe  record  of  a  superior  court  is 
resorted  to  for  th«  purpose  of  showing  that  a  particular 
judgment  or  order  (which  is  brought  intq  question  collat- 
eralij)  was  beyond  the  juriedioCioB  of  the  court,  every 
reasonable  intendment  will  be  made  in  order  to  support 
the  jurisdiction.  Ih  such  cases,  the  rule-is,  not  that  th^ 
.order  is  void,  unless  the  record  plaiirly  shows  that  the 
court  had  jurisdictiooi ;  but,  on  the  contrary,  the  order 
must  bo  deemed  valid,  unlesi^  it  plainly  appears  that^^be 
court  had  not  juidsdietiop ;  and  the  leaning  of  the  tribunal 
in  which  the  order  is  collaterally  assailed,  will  be  to  such 
a  construction  of  the  record  as  will  uphold  the  validity  pf 
the  proceeding.  The  £etct  that  the  eoyrt  appointed  an  ad- 
ministrator de  bonis  nonr  iSy'Of  itself^  prtma-'fiieie  evidence 
that  there  was  a  vacancy  in  the  adminiistration,  and  will 
be  hekl  conclusive,  until  it  is  clearly  and  explicitly  dis- 
proved.—Authorities  sitpra;  also,  opinion  of  Stone,  J., 
in  Hunt  v.  Ellison,  32  Ala.  195,  208,  and  cases  cited ;  Mil- 
ler v.  Jones,  26  Ala.  269 ;  Foot  vJ  Stevens,  17  Wend.  488; 
Chemung  Baak;  v.  JTudson,  4  Sdden,  254,  260 ;  Hart  v. 
Seixas,  21  Wend.  4Q. 

The  probate  judges,  as  ife  well  known,  are  not  always 
selected  for  their  legal  learning ;  and  the  records  of  these 
courts  are  often  made  up  without  the  aid  of  counsel,  and 
iu  haste.  The  rule,  that  liberal  intendments  will  be  in- 
dulgiid  in  support  of  the  proceedings  of  courts  ol  general 
jurisdiction,  is,  therefore,  applicable  with  peculiar  force  to 
probate  courts,  so  far  as  they  are  courts  of  general  juris- 
diction.— See.  Miller  v.  Jones,  26-  Ala.  269;  Wyatt  v. 
lUmbo,  29  Ab.  527-8;  Lyon  v.  Oddm,  81  Ala.  288,  240. 

Giving  to  the  record  from  the  probate  court  of  Shelby 
county  the  benefit  of  a  liberal  application  of  the  maxim, 
omnia  premmtmtur  rite  €$&e  acia^  we  do  not  think  that  the 
appointment  of  the  plaintiff  as  administrator  de  bonis  non 
i%  shown  so  dearly  to  have  been  beyond  the  jurisdiction 
of  the  court,  as  that  it  may  be  pronounced  void  in  a  col- 
lateral proceeditg.  It  appears  from  the  record,  that  Mrs* 
Gray  was  duly  appointed  administratrix  of  her  deceased 
husband,  on  15th  December,  1845.    The  parol  evidence 


Digitized  by 


Google 


664  ALABAMA. 


GiAy'8  Adm'rs  v.  Cruise. 


shows  that,  between  that  date  and'12th  June,  1847,  she 
intermarried  with  one  WJiliam  Brewer.  The  record  shows 
that,  on  12th  June,  1847,  an  entry  was  made  uporn  the 
minutes,  which  consists  of  two  orders,  one  following  the 
other  in  immediate  succession,  as.  follows :  ''It  is  ordered, 
that  the  resignation  of  Jane  G.  Brewer  (btte  Gray)  be  re- 
ceived and  recorded.  It  is  ordered  by  the  court,  that 
William  Brewer  be  appointed  administrator  of  theestate 
of  John  Gray,  deceased,  on  his  executing  and  filing  in 
this  office  his  bond,  to  approval',  in  the  sum  of  at  least 
two  thousand  dollars." 

It  is  true,  the  record  does  not  state,  in  so  many  words, 
that  Mrs.  Gray  resigned  her  administration  upon  the  es- 
tate of  John  Gray ;  ftor  that  her  resignation  w«s  in  writ- 
ing, as  required  by  law.  But  the  entry  does  show  that 
she  resigned  something,  andthere  is  no  evidence  that  she 
held  any  other  office  which  she  oould  resign  to  the  pro- 
bate court,  except  that  of  administratrix  of  her  deceased 
husband.  As  soon  as  this  resignation  (whatever  it  may 
have  been)  was  received  by  the  court,  an  order  was  made^ 
and  recorded  in  the  same  entry,  for  the  appointment  of 
John  Gray;  a  proceeding  which  was  altogether  nugatory, 
if  she  bad  not  resigned  her  administration.  Moreover, 
Mrs.  Gray  is  never,  after  this,  spoken  of,  or  referred  to  in 
the  record,  as  administratrix  of  her  deceased  husband; 
but  in  all  the  orders  and  decrees  made  in  relation  to  the 
estate,  after  this  date,  the  cQurt  proceeds  as  if  her  admin- 
istration had  terminated.  Ko  violence  is  done  to  the  lan- 
guage of  the  order,  by  construing  it  to  refer  to  a  written 
resignation ;  and,  with  the  view  of  upholding  the  validity 
of  the  subsequent  proceedings,  it  is  our  duty  to  place  that 
construction  upon  it.  Considering  this  order,  in  connec 
tiott  with  the  order  for  the  appointment  of  Brewer  as  ad- 
ministrator, which  forms  partof  th«  same  entry,  and  with 
the  other  parts  of  the  record,  the  most  that  can  be  said 
is,  that  it  is  doubtful  whether  or  not  the  administratrix 
>had  in  fact  resigned.  This,  as  We  haVo  seen,  falls  short  of 
the  showing  necessary  to  be  made,  before  the  appointment 
of  the  administrator  (^e  bonis  non  can  be  treated  as  void,  in 
a  collateral  proceeding.    The  question  would  bo  a  very 
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diC<sr^nt  one  upon  a  direct  appeal  from  the  order  granthig 
administration  de  boriis  won.-r Authoritiea  supra;  also, 
Bothwell  V.  Hafnilton,  8  Ala,  461. 

Tbe  counsel  on  both,  aides  concede,  that  5^®wer  never 
was  legally  appointed  administrator.  The  order  made 
was,  that  he  he  appointed  administrator,  ^'o-n  his  executing 
and  filing  in  this  bffice  his  bond,  to  approval,  in  the  sum 
of  83000."  The  fact  that  Brewer  was  subsequently  recog- 
nized by. the  court  as  administrator  might,  possibly,  in 
the  ahseneeof  opposing  eyidenccj  justify  the  presumption 
that  he  had  dompUed  with  the  order,  and  given  tbe^re- 
quired  bond.  But  the  transcript  from  the  probate  court 
wias  a  complete  transcript  of  the  recqrds  and  "of  the  files" 
touching  the .  administration  of  Gray's  estate  ^  and  the 
hoDfd  required  of  Brewer  is  not  to  befouijd  in  it.  There 
M,  ther^lbre^  affirmative  evidence  that  no  )»pch.boad  was  in 
fact  exeeut^d  by  him ;  and,  in  order  to  sustain  the  validity 
of  the  subsequent  grant  of  adminiBtration  de  bonis  tion 
to  the  plaintiff,  when  collaterally  assailed,  this  appoint- 
ment of  Brewer,  under  a  conditional  order  which  wa« 
never  complied  with,  will  be  disregarded. — See  Hoa:kin9 
V.  MiHer,  2  Dev.  862. 

Ju^dgmen^  reversed,  and  .cau^e  remanded. 


GOFLB  m.  MEYER. 

[CBBflOBAlU  FBOU  JHSnCB's  OOVBT;J 

Ii  Garnishment  on  juJfftnent  bi^  justice  </  the  p^a(v?.^Under  fhe  provis- 
icMis  of  the  C6de,(?J  2471,  2819,)  a  justice  of  the  peace  has  authoH- 

.    ty  to  iasue  a  garnishment  on  a'judgment  rendered  by  him. 

.^  What  eofuiUutes  record  af' garniskmmt  caMSir-Where  a  justice  oi  the 
.  jpfeaoe  sends  up'  to  thd  ciro;iiC  ei>iirt^  m  return  to  a  cerUorari,  the' 
»l6&davit  cq^de  before  him  to  procure  the,  issue  of  a  garnishment 
on  a  judgment,  the  summons  served  on  tbe  garnishee,  the  garni- 
shee's answer,  the  jndgment  thereon  rendered  against  him,  and  a 
fttateijiientof  tbe  original  jttdgmenty-^thjs  is,  priina  faeiej  asufil- 
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cient  refcni^n  of  the  proceedings  had  in  the  garnishment  case;  ai§d 
it  is  incumbent  on  thjd  party  who  objects  to  its  su^ciency  to  show 
affirmatively  that  there  were  oth^r  proceedings. 

3.  Wiiiver  of  objection  by  garnishee  to  affidavit  amd  sUmmqjis: — After  a 
garnishee  has  appeared  and  answered,  admitting  an  indcbtedneas 
to  the  defendant)  and  a  judgment  has  been  thereon  rendered 
against  him,,  and  he  has  transferred  the  cause  te  the  cirouift  coulri 
by  certiorari^  he  cannot  there  raise  an  objection,  fer  the  ficst-tittMi 
either  to  the  affidavit,  or  to  the  summons  of  garnishment. 

4.  Waiver  ofnghi  to  answer  anew. — If  the  garnishee,  after  the  rondi- 
tion  of  judgment  against  him  by  the  justice,  removes  the  cause  by 
certiorari  into  the  circuit  coifrt,  and  there  fails  tx)  appear,  he  cannot 
eomplAin  on  error  that  he  was  not  permitted  to  answer  -aBew^iii' 
the  circuit  court. 

5.  Snjjieicnoy  of  garnishee'^  aneiper. — Where  the  garnishee's  answer 
'  admits  an  indebtedness  to  the  defendant,  (there  being  two  defend- 
ants to  the  originiJ  judgment,)  and  the  antecedent  proceeding 

'  against  him  show '  which  one  of  the  defendants  is  meant,  this  13 
sufficient  to  sustain  a  judgment  against  him  as  the  debtor  of  tkaX 
defendant. 

6.  Answer  of  garnishee,  and  who  may  d^«/\d  fw  him. — On  the  failure 
of  the  garnishee  to  appear  and  claim  the  right  to  answer  anew  in 
the  circuit  court,  his  petition  for  the  certiorari  cannot  be  received 

■  and  treated,  on  motion  of  his  counsel,  as  a  new  answer  to  the 
garnishment  \  nor  can  his  surety  on  the  certiorari  bend  be  allowed 
to  defend  for  him. 

7.  Judgvtent  reversed  and  rendered. — On  appeal  from  «  judgment  against 
a  garnishee,  in  a  case  removed  from  a  justice's  court  by  certiorari^ 
an  error  in  the  amount  of  the  judgment,  which  might  have  been 
corrected  on  motion  in  the  circuit*  court,  will  be  corrected  by  the 
appellate  court,  at'  the  costs  ef  the  appellant 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapibk. 

In  this  case,  it  appears  that,  on  the  |19th  Juue,  1858, 
L.  H.  Meyer  obtained  a  judgment  -before  a  justice  of  the 
peace,  for  ^50,  against  James  Eiehardson  and  James 
Robertson  ;  that  ou  the  4th  September,  1858,  he  sued 
out  a  garnishqaeut  on  this  judgment  befbre  the  justice, 
which  wae  served  on  A.  Brown,  as  the  debtor  of  said 
Robertson;  that  said  garnishee  appeared  before  the  jus- 
tice, on  the  8th  September,  1868,  and  answefed  under 
oath  that  he  would  be  indebted  to  "defendant,**  on  the  2l8t 
Octobei:,  1858^  in   the  sum  of  |62.78;  that  the  justice 
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tberi^n  rendered  judgmeDti  against  the  garnishee,  on 
said  21«t  Oetober,  for  950^  and  iflsaed  an  execution  on 
said  judgment  on  the  28th  October,  1856; 'and  that  the 
garnishee  then  sued . out  a  e^ioran' and  supersedetis,  for 
the  purpode  of  remo<<ring  the  proceedings  to  the  circuit 
coui*t,  and  superseding  the  execution.  In  answer  to  the 
c^iioruri^  the  justice  returned  to  the  circuit  court  the  affi- 
davit made  by  the  plaintiff  to  procure  the  garnishment, 
the  sujtnrooas  of  garnishment  served  on  the  garnishee, 
the  garnishee's  answer  before  him,  a  statement  of  the 
judgment  thereon  rendered  by  htm,  and  of' the  oHginal 
jadgmen^t  agaiast  Kichardson  &  Bobertson,  and  the  exe- 
cution issued  against  the  garnishee.  "Wheii  the  cause 
wafl  called'  for  trial  in*  the  circuit  court,  as  the  first  Mil 
of  exceptions  showd,  "the  counsel  fer  the  garnishee 
moved  the  ,c(Hirt  for  an  alias  certiorari,  requiring  the  jus*** 
tree  to  certify  all  the  procefedings  hatd  before  him'-  in  this 
oause,  on^  the  ground  that  the  papers  filed*  did  not  consti- 
tute a  sufficient  rifettirn  to  the  certiordri ;  which  motion 
the  court  overruled,  and  said  garnishee,  by  his  counsel, 
excepted.  '  Said  garniehee,  by  his  cofunsel,  then  moved 
the  court  to.  set  aside  said  proceedings,  and  to  dismiss 
him,  on  the  grpandthat  the  said  jastice  had  no  jurisdic- 
tioit  to  issue  said  process  of  garnishment,  because  there 
was. no  law  authorizing  it;  which  moti6n  being  overruled 
by  the  court,  the  garnishee,  by  his  copnsel,  exceptecl." 

The  second  bill  of  exceptions  states,  "that  when  the 
cause  was.  called  fer  trial,  the  defendant's  counsel  moved 
the  (u>urt  for  a  eontiDuaniOe,  on  account  of  the  absence  of 
the  defendant,  >ho.  had  left  the  State,  and  for  the  want 
of  an  audwet*  to  the  garnishment;  which  motion  was 
ovQrraled-  by  the  opart,  the  showing  being  deemed  insuffi- 
cient. The  defendant's  counsel  then  moved  the  court 
that,  in  the  absence  of  the  defendant  to  answer,  the  peti- 
tion for  a  cfir4iorari  be  allowed  to  stand  as  an  answer  to 
the  garnishment;"  and  produced  to  the  court  certain  pa- 
pefrs,  substantiating  the  stO'tements  of  the  petition,  and 
tending  to  show  that  the  garnishee  was  not  indebted  to 
said  Kobertton.  '^  The  c6urt  overruled  the  .motion,  and 
hekhtbat,  thcMigh  the  garnishee  osight  answer  anew,  his 
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answer. oould  not  be  ulade  in  the  mantier  proposed,  aU 
though  he  was .  absent.  The  plaintift-  theu  moved  for 
judgnient  against  the  garniebee,  and  tead  to  the  coiVrt 
the  papers  on  file,  but  offered  no  further  proof.  To  thia 
the  defendant,  by  bU  counse),  objected,  on  the  ground 
that  the  evidence  was  not  sufflcient  to  entitle  .the  plaintift' 
to  judgment^  but  the  court  overruled  .the  niotlon,  and 
rendered  judgtaent  for  the  plaintiff"  H-  N".  Gould,  tlie 
surety  on  the  certiorari  bond  given  by  the  gawiishoe.,  then 
made  the  same  motion  and  objections  on  his  jOwb  behalf 
and  insisted  th^t^  if  the  plaintiff  sought  to  make  him  lia- 
ble as  such  surety,  he  bad  the  right  to  make  defense  on 
the  merits  in  his  own  behalf,  on  the  abandon-mont  or 
absence  of  the  garnishee.  Bat  the  court  reeled,  that  the 
surety  could  not  thus  make  defense,  and  that  the  plaintiff 
was  entitled  to  judgment  against  him  ;\  and  therefore 
overruled  said  motions  and  objectionstof  said  surety..:  To 
all  which  opinioD8,.rulings  and  decisions  ofthfi  court,  the 
said  garnishee  and  his  surety  each  aeteraliy  ^ccpted.*' 

The  appeal  is  sujed  out  by  Gould  alone,  but  errors  are 
assigned  in  the  names  of  himself  find  Brown  jointly, 
embracing  all  the  rulings  of  the  court  to  which  exceptions 
were  reserved. 

Geo.  K  Stkwaet,  for  appellant    •        .    ^ 
G.  Y.  Overall,  contra. 

A.  J.  WALTER,  0.  J.— Justices  of  the  peace  have 
authority  to  issue  garnishments;  for  the  collection  of 
judgments  rendered  by  them.  Section  2471,  found  in 
chapter  20,  title  1,  part  3,  of  thfe  Code,  authv>riae8  the  issue 
of  garnishments  for  the  collection  of  judgments^  but  it 
contains  provisions  indicating  that  it  w«fl  not  designed 
to  include  justices  of  the  peace.  '  Seotion'2819  of  the 
Code  declares,  that  the  proviBi^ns  of  the  title  above  refer- 
red to,  so  far  as  they  are  applicable  to  suits  before  justices, 
and  not  contradictftd  by  any  provisionsr  of  the  titfe  in 
which  section  2819  is  found,  are  "in  fall  force  as  to  the 
rights  of  parties  and  to  suits  brought  before  jufitices.*' 
The  statute  authorizing  the  issue  of  gariuehmcDts  upon 
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judgmenta  ijs  susceptible  of  application  to  suits  before 
Jpistices,  and  is  not  contradicted  by  any  thing,  contained 
in  the^title  which  includes,  section  2819.  We,  therefore, 
regard  that  'section  as  bestowing, .the  same,  authority  to 
iAsue  garnishments  after  judgnaent  upon  justices  of  the 
peace^  as  is  by  section  2471  be6t<^wed  upon  the  circuit 
<5purt  derks.  Jt  follows,  that  there  was  no  error  in  the 
refusal  of  the  court  )>elow  to  treat  the  garf^ishtneut  pro- 
ceedings before  the  justiee  of  the  peaf?e  as  roid  for  want 
of  jurisdiction. 

[2.]  The  justice  of  the  peiu^e,  in  return  to  the  certiorari, 
sent  up  the  affidavit-.mfide  to  procure  the  garnishment, 
the  spmnioas  of  the  g^rnriahee,  with  the  endorsement  of 
service  upon  itj  the  f^nswer  of  the  garnishee,  and  the:exe^ 
eution,  against  the*  garnishee,  with  a  statenieut.  of  the 
JAdgment  against  him,  and  of  the  original  judgment 
against  the  plaintiff's  -debtor.  The  papera.in  .the  original 
cause  did  not  belong  to  the  garnishn^ent  anit.  The  Jus- 
tice transmitted  the  papers  and  statement  fs^m,  his  docket 
which  give  ^  complete  history  of  the  regular  and  accus- 
tomed proceedings  in  a  garnishment  case  before  a  justice 
of  the  peace..— Faulks  v.  Heard  &  Due,  81  Ala.  516.  It 
is  truie,  there  might  have  been  other  proceedings  and 
other  pap^s  in  the  cause,  which  it-  was  the  justice's  duty 
'  to  send  up  to  the  circuit,  court ;  bnt^  if  such  was  the  case, 
U  is  not  shown  by  the  record,  and  w^  cannot,  presume  it. 
The  defendant  eixcepted  to  the  refusal  of  the  court  to 
award  a  certiorari,  to  compel  the  justii^e  ttp  certify  all  the 
proceedings  beS[>re  him;  upon  the  aground  that  the  papers 
filed  did  not  constitute  a  sufficient  return.  It  do^s  not 
appear  from  the  bill  of  exceptions;  or  other  part  of  the 
record,  that  the  return  .was  incomplete;  and  we  oapnot 
ho^  that  the  court  erred  in  refusing  the  certiorarL  The 
motion  for  a  certiorari  had  no  reference  to  the  justice's' 
certificate,  and  we.  are  not  called  upon  to  pronounce 
upon  itssuffieieacy  or  insufficiency,  aa  the  i^ppellant  muet 
be  confined  to  the  specific  motion  made  by  him.— Wolfe 
V.  Parham,  18  Ala.  441. 

.  [8.]  Th.e  garnishee  came  in,  and  submitted  to  answer 
before  the  justice ;  making  no  objection,  so  &r  as. we  can 
87 
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learn,  to  the  a^davit  npon  which  thegarniBhinen't  issued, 
or  to  the  summons.  A  judgment  was  rendered  against 
him  by  the  justice,  upon  an  admission  of  indebtedness; 
and  he  then,  by  certiorari,  transferred  the  case  to  the 
circuit  court.'  After  these  proceeding8,/it  was  top  late 
for  him  to  object,  either  to  the  affidavit,  or  to  the  sum- 
raons.-^Marston  v.  Carr,  16  Ala.  325 ;  Daniel  v.  Hopper, 
6  Ala.  296;  Smith  v.  Ohapmaii,  6  Port.  865;  Cloiigh  r. 
Johnson,  9  Ala.  425;  Qoss  V.  Davis,  21  Ala.  475  ;  Couch 
V.  Atkinson,  8*2  Ala.  638. 

{4.]  Th^  garnishee  cannot  complain  on  error,  that  he 
was  not  permitted  to  answer  anew  in  the  circuit  court ; 
because  he  never  appeared  and  oflfered  to  answer. — Case  A 
Pate  V.  Mooro,  21  Ala.  758  ;  Colman  v.  Waters,  3  Porter, 
881.  Whether  the  circuit  court  ought  to  have  coatinued 
the  cause^  in  order  that  the  defendfint  might,  at  a  future 
term,  appear  and  answer,  v^as  a  question  addressed  to 
the  discretion  of  the  circuit  court ;  and  ^the  decision 
upon  it  is  not  revisable. 

[5.]  The  answer  distinctly  admits.' that  the  garnishee 
would  bo  indebted,  on  the  21at  October,  1858,  the  day  on 
which  the  justice's  judgment  was  rendered,  in  the  sum  of 
$62  78,  to  the  defetxdanL  'Ebere  were  two  defendants  in 
the  original  judgment;  but  there  can  be  no  doubt  as  to 
the  defendant  to  whom  the  garoisfaed  acknowledged  an  ' 
indebtedness,  for  that  w  clearly  shown  by  a  reference  of 
the  answer  to  thd  antecedent  proceedings  againdt  the 
garnishee.  The  answer  is,  therefore,  an  admission  of 
indebtedness  at  the  date  of  the  judgment,  for  an  amount 
exceeding  that  for  which  judgment  was  rendered  agiiinsfc 
the  garnishee  ;  and,  by. fair  intendment,  the  indebtedness 
was  to  the  defendant  as  whose  debtor  the  garnishee  was 
sununoned.  Such  att  answer  fully  justified  the  judgment 
rendered  upon  it, 

[0.]  We  know  of  no  law  which  required  the  court  to 
permit  the  filing  of  the  petition  for  a  certiorari  as  an 
atisvver  to  the  garnishment.  If  such  a  practice  were  es- 
tablished, it  would  destroy  the  statutory  right  to  have  an 
oral  answer.— Code,  §  2540.     The  sarety  on  the  certiorari 
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bond  bad  obvioasly  no  right  to  intervene  and  become  an 
active  party  in  the  proceedings  against  the  garniBhee. 

[7.]  The  judgment  of  the  court  below  against  the  gar- 
nishee id  fbr  too  much ;.  but  the  correbtion  might  have 
been  maVle  in  the  circuit  court;  upon  motion,  and  will  be 
made  here,  at  the  costs  of  tho  appellant.  The  judgment 
of  the  court  below  must  be  reversed,  and  a  judgment  must 
be  hei'e  rendered  for  fifty  dollars,  with  interest  from  the 
date  of  the  justice's  jud^ent  against  the  garoishee,  and 
the  costs  of  the  circuit  eourt. 


BEimETT'S  ADM'R  vs.  BENlfETT. 

[bill  in  bquitt  bit  wiDoir,  against  husband's  administrator.] 

1«  Wken  loidoio  may  come  into  'ept^iip^  against  husbofuTs  adminUtratpK 
A  widow  cannot  maintain  a  bill  in  equity/ against  the  administra- 
tor of  her  deoeasQd  husband^  to  recover  money  belonging  to  the 
corpus  of  her  statutory  separate  estate,   which  the  husband  had 

'  receired  in  his  life-time,  and  had  not  paid  over  or  accounted  for. 
'(A.  J.  "Walkbh,  G.  J.,  disienting.) 

Appeal  from  the  Chancery  Court  of  Wilcox. 
Heard  before  the  Hon.  Wade  Keyes. 

The  bill  in  this  case  wais  filed  by  Mrs.  Margaret  C.  Ben- 
nett, the  widow  of  Jerome  Bennett^  deceased,  against 
Burgess  Bennett,  the  administrator  of  said  Jerome  Ben- 
nett; and  alleged  th^  following  facts:  That  the  complain*- 
ant  and  said  Jerome  Bennett  Were  married  in  Wilcox 
county,  Alabama,  in  June,  1850;  that  the  complainant 
at  that  time  owned  a  large  amount  of  personal  property, 
which  was  in  the  hands  of  tier  guardian,  and  certain  real 
estate  in  Mississippi ;  that  her  husband  afterwards  received 
from  her  guardian  a  large  amount  of  money  belonging  to 
thecomplaioanf  s  separate  statutory  estate,  and  the  money 
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Q;rtding  from  the  sale  oif  her  lands  in  Mississippi,  wfaichbe 
never  paid  over  or  accounted  for,  but  converted  to  his 
own  use ;  and  that  he  died  in  1855.  The  prayer  of  the 
bill  Was,  ^  that  an  account  may  be  taken  botWeen  com- 
plainant and  the  estate  of  ber  deceased  husband,  to  as- 
certain what  amount  is  due  her  from  said  estate,  on  ac- 
count of  moneys  received  by  said  Jerome  Bennett  in  his 
life-time,  belonging  to  the  complainant's  separate  estate;" 
and  for  gejieral  relief.  The  d^fendftnt  answered  the  bill^ 
asserting  his  ignorance  of  its  material  allegations,  and 
requiring  proof  tfiereof.  On  final  hearing,  on  pleadings 
and  proof,  the  chancellor  rendered  a  decree  for  the  com- 
plainant and  ordered  an  account  to  be  stated  by  the 
master;  and  his  decree  is  now  assigned  as  error. 

Ji^o.  T.  Morgan,  and  D.  W.  Bainb,  for  appellant. 
Watts,  Judge  &  Jackson,  contra, 

STONE,  J.— The  case  of  Sessions  v.  Sessions,  88  Ala. 
522,  was  decided  on  the  basis,  that  the  money  sought  to 
be  recovered  was  the  separate  estate  of  Mrs.  Sessions,  un- 
der our  statutes  to  secure  to  married  women  their  sepa-  • 
rate  estates.  In  that  case,  we  held,  that  a  bill  in  ohaucefy 
would  not  lie  against  the  administrator  of  a  deceased  hus- 
band, for  money — the  corpus  of 'the  separate  estate^— 
which  the  latter  bad  received  in  his  life-time,  and  had  not 
accounted  for. — :See,  also,  Jenkins  v.  McConico,  26  Ala. 
213. 

The  present  case  is,  in  principle,  precisely  the  same  as 
Sessions  v.  Sessions,  and  under  its  authority,  the  decree 
of  the  chancellor  is  reversed ;  and  this  court,  proceeding 
to  render  such  decree  as  the  chancellor  should  have  ren- 
dered, doth  hereby  order  and  decree,  that  the  bill  of  com- 
plainant be  dismissed,  at  her  cost,  both  in  the  court  below 
.  and  in  tbis  court. 

A.  J.  Walkeb,  C.  J.,  dissents  from  this  opinioa,  and  is 
in  favor  of  overruling  Sessions  v.  Sessions,  suprxij  and  of 
holding  that,  in  cases  like  the  present,  there  is  a  concui^ 
rent  remedy,  both  in  law  and  in  equity.    In  support  of 
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his  view,  he  cites  the  following  cases  :  Andrews  v.  Huck- 
ahee,  30  Ala.  143 ;  and  Jenk,iu8  v.  McConico,  mpra. 


BROOKS  vs.  POLLARI>. 


[ACTKtaf  BT  PUKCHASBB,  AOAJNST  BROIUE,  TO  RBCOFBE  PEtCB  OF  SLATE  SOLD 
VITH6I7T  LICSH8B.] 

1,  Construction  of  atatuies  prohibiting  sak  of  slate  by  broker  or  agent  with- 
out license. — ^Neither  tho  17th  sub-division  of  section  397  of  the 
Code,  nor  the  act  of  1856  amendatory  thereof,  (Session  Acts  1855^, 
p.  25,)  prohibits  a  broker  or  agent  for  the  sale  of  slaves  from  sell'* 
lag  a  slav^  belonging  to  himselft  without  license. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstbt. 

This  action  wap  brought  by  Thomas  F.  Pollard,  against 
Auguatus  Brooks,  to  recover  the  sum  of  9^00,  pai<i  by 
plaintiff  to  d:efendant,  on  the  12th  October,  1857,  ad  the 
price  of  a  slave.  The  complaint  alleged,  that  the  defend- 
ant was. a  negro-trader,  broker,  or  agent  for  the  sale  of 
slaves,  and  sold  the  ^lave  without  having  a  license^  as  re* 
quired  by  the -17th  sub-division  of  section  397  of  the  Code ; 
and  that  the  action  to  i:ecover  back  the  purchase-mopey 
was  brought  under  section  400.  .  The  defendant  pleaded 
the  general  jissue,  in  short  by  consent,  and  several  special 
pleas ;  averring  that  th^  slave  ^old  by  him  was  his  own 
property,  and  that  t^he  sale  was  not  made  by  him  as  a  ne«> 
gro-trader,  broker,  or  agent  for  the  sale  of  slaves.  Issue 
was.  joined  on  the  first  plea,  tod  demurrers  were  sustained 
to  the  Several  special  pleas.  The  court  charged  the  jury, 
in  substance,,  that  if  they  believed  the  defendant  was  en- 
^ged  in  the  business. of  a  n^ro-trader,  broker,  or  agent 
for  the.saleof  slaves,  «md  sold  the  slave  at  his  place  of 
bttfliness,  without  having;  procured  a  license  as  required 
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by  section  897  of  the  Code,  thea  they  innBt  find  fbt  th^ 
plaintiff,  although  they  might  also  beUev6  from  4;he  evi- 
dence that  the  slave  belonged  to  the  defendant,  and  was 
not  bpught  by  him  for  the  purpose  of  speculation.  •  Thia 
charge,  to  which  the  defendant  reserved  an  exception,  is 
now  assigned  as  error,  together  with  th^  adverse  rulings 
of  the  court  on  the  pleadings  and  evidence. 

Wm.  Boyles,  For  appellant. 
R.  B.  Armistbad,  eanira. 

R.  W.  WALKER,  J.— Section  897  (sub-division  17)  of 
the  Code  provides,  that  on  the  payment  of  a  special  tax^ 
license  is  to  be  granted  "to  sell,  offer,  or  expose  for  sale 
any  slave^  by  a  negro-trader,  broker,  or  agent  for  the  sale  • 
of  slaves."  By  section  899  it  is  provided,  that  if  any  per- 
son, "being  a  negro-trader,  broker,  or  agent  for  th^  sale 
of  slaves,"  sells,  or  offers  to  sell  a  slave,  without  first  ob- . 
taining  a  license,  he  must,  on  conviction,  be  fined  not  less 
than  the  amount  of  the  State  tax  tor  the  license.  Sectioa 
400  provides,  that  in  addition  to  this  penalty,  "the  sale  of 
a  ajave  by  a  negrO-trader,  broker;  or  agent  for  the  sale  of 
slaves,  is  void  as  to  the  seller,  arfd  the  purchaser-money 
may  be  recovered'  back,  by  action  commenced  within  one 
year  from  the  payment  thereof." 

In  Brbokd  V.  The.  State,  (80  Ala.  616,)  this  court,  in 
construing  8ection'887,  said :  "Traffic  in  slaves,  ^s  a  busi- 
ness or  employment,  was  the  subject  under  bohsidertition ; 
and  we  think  the  language  relates  to  noticing  else.  *  * 
*  *  ♦  The  intention  was  to  derive  revenue  from  the 
business — ^the  traffic — ^in  slaves  by  negro-tradersy  brokers  (for 
the  sale  of  slaves),  and  all  other  offents  for  the  sale  of 
slaves.  '  It  is  only  those  brokers  and  agents  who  are,  as 
such,  engaged  ill  the  sate  of  slaves  as-  a  businesfe,  who  are 
provided  for  in  the  section  of  the  Code  we  are  consid- 
ering." ' 

If  we  look  alone  to  the  provisions  of  the  Code,  it  is 
obvious  that  the  only  sales  by  brokers  or  agents,  which 
they  were  designed  to  embraefe,  are  such  as  are  made  by 
them  in  the  capacity  of  broker  or  agent     As  a  peraoa 
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€an  not  act  ia.the  capacity  of  brokex  or  ageut  in  selling^ 
hiaoWn  property,  it  follows  t^iat  the  Code  does  not  require 
that  oAe  wko  i/si  qot>a  ne^ro-trafier>  but  i9  simply  .a  broker, 
or  ag^at  for  the  sale.gf  slaves,  must  obtain  a  .liii^use,  be- 
fore he  oau  legally  sell  o&e  of  his  own  .slavi^s. 

It  is  iosQ^ted^  however,  .that  tb^  amendatory  act^  ap- 
proved  Feb,  7, 1856,. (Acts  '^y6-6»)..rendexed  it  illegal  tor  a 
broker  or  agent/or  the  sale  of  slaves,  tp  sell  a  slave  belong- 
ing to  himself,  without. It^ense^  .The  first  section  of  tJiis 
adt  so  aniends  aub-dji vision;  17  of.  section  897  of  the  Code,. 
as  to.exempt  from  jicense  pr  tax  the  s^lo  or pft(?r  fo-r  sale  of 
of  .slaves,  by  auction^era,  broKevs^  pr  agents  for  the  sale 
slav^,  provided  .tba.t , Affidavit  is  made,  that  the  siave  so 
^ohlor  ofieri^d  for  sale  is  the  property  of  a  resident  of  this- 
8tate^£Mi^  that  suob  resident  4)as.  owned  said  si  a  v^  for 
naorfe  than  one  year  preceding  the  offer  for  salp  within 
this  State..  The  second,  action  ptovides,  that '^^Ai^  ad 
shall  be  so  construed  as  to  ^pply  only  to  sqcIl  slaves  as. 
maj^  be  sold  by  ai>y  trader,  broker,  auctioneer,  or  agent, 
on  conrnvissian,  for  <^itizen&/of  the 'State,  and  wbi<>h  slaves 
have  beeu  owned  in  tlio  Stpte  for  fnore  jthran  one  year  pre* 
oeding  the  sale;  and  shall  in  no  case  apply  to  any  slave  ' 
owned  by  any  trader,  broker,  au^tioneen,  or  oth^r  person 
selling,  slaves  on  specnlatfon/Oiras  ^  bnsinods;  and  the 
affidavit  retjuired  in  the  preee.ding  section  $h(^l  set  ibrth 
tbeae  fitots/-.*    '     .  ' 

The  whole'  diffioolty  grows  oat  of  the  clumsy  phrase- 
ology of  the  second  sectipn.  Bnt  looking  at  the  entire, 
aety  we  libink  its. only. purpose. was!  to  narrow — not  to  ex- 
tend the « operation  of  .section  397  of  the  Code.  It  adds 
no  new  penalties,  nor  does  it  cveate  a  new  offense..  It 
simply  exismpts  from;  tho  influence  of  the  Code  a  class  of 
eales  which  had  been^  previously  governed  by  its  provi- 
4ions,  and  which  the  legislature  considered  should  not  be 
burtbeped  with  taxation,  or  subJ0ot  to  the  heavy  penalties 
provided  for  by  sections  899-400, 

The  first  'SisctioaSf  as  already  stated,  relieves  from  the 
operation  of  section  307'Of  the  Code  certain  sales  of  slaves 
by  aiiu^tioneers,  brokers,  or  agents  fop  the  salo  of  slaves. 
But  that  section,. standing  by  itselfj  would,  perhaps,  have 
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been  open  to  TWisoonatructwn  and  evasion,  by  reason  of 
the  vagueness  of  the  term  "residentB  of  this  State,"  and 
also  because  it  A6e»  not  expressty  require  that  there^hoiild 
be  an  Ownership  of  the  slave  in  this  Stale*  for  twelve  months 
preceding  the  sale.  To  obviate  these  defects,  and  remove 
all  uncertainties  arising  out  of  th«  language  of  the  first 
section,  the  eecOTid  section  was  added,  which  does  not  pro- 
fess to  do  more  than  to  define  with,  greater  p!*ec5siori  the 
sales  to  Which  '^fAiy  dcC  ehiili  be  tonstrtied  t6.apply.'  In 
other  words,  the  first  section  wa^  intended.to  withdraw 
from  thfe  operation  of  section  3&7  of  the  Code  a  certain 
description  of  sales,  but  it  failed  to  define  with  the  requi- 
site clearness  the  particular  class  of  salee  which  wa«  meant 
to  be  thus. exempted  from  license  and  tax;  the  second 
section  was  added. to  complete  this  ithperfect  definition, 
and  is  to  bia  construed  as  simply  Explanatory  of  the  first, 
and  not  as  introduxjtive  of  a  new  oflfense,  or  of  new  sub- 
jects of  license  and  tax,  not  provided  for  by  the  Code. 
The  lai]guage  of  the  etotir6  act  shows,  that  it  was  intended 
to  restrict  the  operation  of  sefetion  89T  of  the  Code,  by 
dispensiliig  with  some  of  the  lic6=nses  th^reinrequired,  and 
precludes  the  idea  of  a  design  to  extend  the  requirement 
tot  a  license,  to  Mies- not  embraced  by  the  provisiond^of 
the  Code.  It  follows,  that  the  sale  by  a  broker,  or  agent, 
of  a  slavo  belonging  to  bimselfy  is  unaffected  by  the  act 
of  1856 ;  and  its  legality  must  depen-d  upon  the  previous 
law,  as  found  in  the  Code. — See  Brook's  v.  State,  80  Ala* 
516^1  '      . 

•  Ther^  is,  as^we  haVe  seen,  nothing  in  the  Code,  which 
deprives  a  broker  or  agent  for  the  sale  of  slaves  (toot  being 
a  negro-trader)  of  the  right  to  sell,  at  private  ^^,  and 
without  special  Hcense  therefor,  a  slave  belonging  to  him- 
self. Suok  a  sale  is  not  a  sale  by  a  broker  or  -agent  for 
the  sale  of  slaves,  within  the  meaning  of  the  Code,  and 
is  not  subject  to  the  penalties  imposed  by  sections  889 
and  400. 

The  rulings  of  the  city  eourt  were  in  conflict  witb^  the 
opinion  here  expressed;  and,  as  this*  view  of  theniain 
question  involved  will  probably  be  decisive  of  the  case  on 
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another  trial,. We, will  npt  consider  any  of  the  other  queB- 
tione  presented  by  the  reijord. 
Judgment  reversed,  and  cause  remanded^ 


McCRART  vs.  HARRISON- 

[mOTIOS  TQ  Bet  A^IDB  STATVTaBY  ATTAR]).] 

.•      •  .  .      >  • 

1.  Requisites  of  atoai-d^^^A  deoi&ion  by  arbitrators,  after  911  ezamina-' 
tion  of  the  books  submittiecl  by  the  parties,  asoesi^nitig  a  'balance 
in  favtH*  of  one. of  the  parties,  but  reservhig  to  themselves  the 
p{)wer  to  make  alterations  and  corrections  on  the  suggestion  of 
errors  by  the  parties  within  a  speci&^d  time,  has  not  the  finality 
requisite  to  ah  award. 

2.>ScaHe. — Where  tUred  arbkcaitorsare  seleoted.by  the  parties^  under 
a  statutory  submfefeipn,  (Code,  §3  2710-18,)  ^  award  signed  by  two 
of  them  only,  in  the  absence  of  the  thitd,  and  with6u(  notice  tg 
him,  is,  prima  /acie,  void ;  and  the  fact  that  the  one  wlio  was  ab- 
sent dissented  from  the  conclusion  attained  by  the  others,  on  a 
former  day,  as' the  basis  of  their  final  award,  instead  of  excusing 
ihe^  omission  to  notify  him^  show^  the  grealber  necessity  of  notice. 

Appbal  from  the  Circuit  Ooort  of  Dallas. 
Tried  before  the*  Hon.  Nat.  Cook. 

Tfifi  partiesto  this  cage,  P;  K>  McOrary  andJL.  C.  Har- 
mon, having  a  controversy  respecting  the  settletneut  of 
a  kn£roa)»tiIe  partnership  which  had  existed  between  them, 
entered  into  a  Written  agreement,  under  seal,  dated  the 
28d  Septemherj  1857,  to  etlbmit  the  matters  in  dispute  to 
the  arbitmment  of  R.  A.  Bilker^  B.  J.  Harrieonj  and  B. 
H.  Cro'ssw^U'i  the  award  to  be  entered  up  as  the  judgment 
of  the  circuit  court,  under  the  provisions  of  the  Code^ 
Two  of  the  arbitrators  having  made  an  award,  the  same 
waah  filed  in  the  office  of  the  circuit  clerk,  who  thereupon 
Msued  an  ex^oatioti  agaitrst  McCrary;  for  the  sum  ascer- 
tained to  be  due  from  him  to  Harrison.    At  t^e  next  en- 
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Buing  term  of  the  court,  McCrary  moved  to  quash  the 
execution,  and  to.set  aside  the  award,  on  the  follorwing 
grounds :  ^'  Ist,  that  said  award  is  illegal  and  void  on  its 
face ;  2d,  that  the  arbitrators  had  ho  authority  to  render 
said  award ;  8d,  that  the  authority  to  render  the  awavd 
was  revoked,  and  notice  thereof  given  to  the  arbitrators 
and  said  Harrison,  before  the  making  of  said  award ;  and, 
4th,  that  said  award  is  without  authority,  irregular  ^nd 
void."  On  the  trial  of  this  motion,  the. only  evidence 
before  the  court  being  the.  submission,  the  award,  the 
execution,  and  the  ^atement  of  a  witnees  tending  to 
show  a  revocation  of  the  submission  by  McCrary,  •  the 
court  overruled  the  motion,  and  refused  to  supppesa  the 
award ;  to  which  McCrary  excepted,  an<d  which  he  here 
assigns  a$  error. 

The  award  was  in  the  following  words :    . 

"  Summerfield,  Ala.,  Dec.  14,  1867. 
*^We,  the  undersigned,-  arbitpators,  acting  urtder  an  ajf- 
bitration  bond,  signed-by  L.  C.  Harrison  and  P.  R.  Mc- 
Crary, dated  the  23d  Septeinber,  1867,  do  hereby  certify, 
that  upon-  au  lexamination  of  the  papei*s  silbjnitted  to  us 
by  A.  Sexton,  who  was  appointed  accountant  by  us,  the 
following  statement  is  substantially  coireot — viz.,  the  bal- 
ance of.  the  amount  pa?d  by  L.  C.  Harrison,  over  the 
amount  received  by  bimr  from  the  firm,  with  interest 
thereon  to  the  Ist  January,  1868, .is  810,723  69;  and  we 
find  P.  R.  McCraryindebted,  of  this  amount,  forhiB  store 
account,  $3,348  61;.  also,  one-half  the  deficit  of  the 
business,  $2,419  06;  which  miakesth^  total  iudebtedoess 
of  P.  K.  McCrary  tO/L.  G.  Harrison,  $6,767  67,  due  the 
let  January,  1868;  the  notes  and  accounts  uncollected, 
and  the  furniture  jointly  owne^  by  them,  to  be  divided 
by  them  in  such  manner  as  may  be  agreed  upon  between 
themselyies.  Now,  this  decision  Is  made  with  the  distinct 
understanding  by  said  Harvison  and  McCrary,  that  P.  R. 
McCrary  shall  be  entitled  to  the  books  and  papers  of  the 
firm,  until  the  ist  day  of  April  next,  at  which  time  h6 
shall  deliver  them  up  to  any  one  of  the  arbitrators,  at 
Summerfield,  with  the  privilege  of  pointing  eat  any  ^r* 
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rore  which  h^  may  detect,  and  submit  th^  samq  in  writing; 
After  which  time,  L.  C.  Harrison  shall  be  entitled  to  the 
same  privilege,,  until  the  1st  June,  185S;  after. which,  at 
such  time  as  the  arbitrators  shall  find  convenient,  they 
shall  nie€t  and  decide  the  sftnve,  which  shall  be  binding 
upon  both  parties.  Given  under  our  hands  the  day  and 
date  above  written," 

(Signed  by  R.  A.  Baket^  and  R.  H.  CrOsswell.) 

'^May4,  1858,  The .  undersigned,  airbitMtors,  acting 
under  andby  virtue  of  an  instrument  in  writing,  executed 
by  Xi.  C.  Harrison  aad  P.  B.  McCrary  on  the-23d  Septem- 
ber, 1857,  submitting  certain  matters  in  dispute  between 
them  to  the  arbitrament  of  the  undersigned  and  B.  J. 
Harrisons;  which  matters,  ^fter  the  arbitrators  were  ;fir8t 
duly  sworn  according  to  the  law  in  such  cases  providedr 
We  did,  on  the  ;14th  December,  1857,  proceed  to  hear  and 
determine,  after  first  having  give^  more  than  three  days 
previous  notice  of  the  time  and  place  for  hearing  the  par- 
ties, and  did  then  and  there  render  the  abdve.and  forego- 
ing'cpriditional  award,  (they  being  present  during  the 
trial;)  and  now,  at  this  day,  the  said  P.  R.  McOrary  hav- 
ing failed  to  file  any  exceptions  to  said  award,, or  to  pre- 
sent to  us  any  result  whatever,  after  examining  the  books 
within  the, time  prescribed  therein^  but  hae  only  given  us 
notice  tb»t  he  will  not  abide  by  such  award;  and  the  said 
Harrison  having,  in -our  presence,  waived  his -right  to  file 
aay  exceptions  to  said  award,-— we  do  now  proceed  to 
make  said  award  final  and  .conclusive  upon  the  parties, 
acid  do  a^ard  and  decide,  that  said  P.  R.  McCrary  pay  to 
the  said  L.  C.  Harrison  the  sum  ot  five  thousand  sev^'n 
hondred  and .  sixty-seven  57-100  dollare,  with  interest 
'fk'om  the  1st  day  of  January,  1858;  and  that  the  uncol- 
lected notes  and  accounts  of  said  fihn,  and  the  furniture 
jodntly  owned  by  them,,  be  divided  between  them ;  and 
that  both  parties  pay  each  one-half  the  costs  in  tbis  pro- 
ceeding; and. that  a  copy  of  the  award  be  served  on  each 
of  the  parties.  The  updersighed,  in  connection  with  B. 
J»  Harrison,  acted  together  with  unanimity,'  until  the  14tb 
December  last,  at  which  time  said  Harrison  declined  to 
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si^u  the  foregoing  decision.     Witness  our  hands  and  seals, 
this  7tb  day  of  May,  A.  D.  1868. 

(Signed  by  R.  A.  Baker  and  R.  H.  Ccosswell.) 

Pettus,  Pegubs  &  Dawson,  with  Alex.  &  Jno.  White, 
for  the  appellant. 
Byrd  &•  Morgan,  contra. 

A,  J.  WALKER,  G.  J.— rNo  final  decision  was  made  by 
the  arbitrators  on  the  14th  December,  1857.  The.  con- 
clusion then  expressed,  after  examination  of  the  papers 
sabrnitted,  was  expressly  made  subject  to  future  altera- 
tions, upon  the  suggestion  of  erroi*s  by  the  parties.  It 
was  not  an  award:  There  was'  an  express  re8^rvation  of 
authority  over  the  subject  of  arbitration.  Tte  matter 
rcitained  sub  judiee.  A  valid  award  must  finally  dispose 
oF  the  (questions  submitted.  The  reservation  of  authority  by 
arbitrators  is  inconsistent  and  irreconcilable  with  the  idem 
of  an  award. — Watsoli  on  Awards,  216,  -230  ;  Russell  ou 
Arbitrators,  272,  262,  268.  ■  <      '  ^ 

[2.]  On  the  14th  Deaember,  1857,  the  arbitrators  ap- 
pointed- the  Ist  April,  1868,  as  the  time  at  which  the  ap- 
pellant should  deliver  the  books  and  papers  of  the  part- 
nership, which  were  left  with  him,  and  «ubrait  a  written 
st&tement  of  such  errors  as  he  might  detect.  The  arbi- 
trators do  hot  seem  to  have  taken  any  action  on  that  day; 
but  subsequently,  on  the  4th  May,  1868,  two  cff  the  arbi- 
trators remdered  a  final  judgment.  This  judgment  does 
not  appear  to  have  been  rendered:  either  with  the  knowl- 
edge ot\  or  after  notice  to  the  third'  arbitrator.  It  is 
simply  stated  that  the  third  arbitrator  declined,  on  the 
14th  December,  to  sign  the  written  conclusion  then  ex- 
pressed.  We  pasd  by,  without  deciding,,  the  qnestion 
whether  a  majority  of  the  arbitrators  cboseti  by  the  pa^ 
ties,  with  a  view  to  their  action  under  chapter  d,  title  2, 
part  8,  of  the  Code,  can  proceed  at  all  in  the  absence  of 
the  rest,  until  their  places  are  supplied,'  as  provided  in 
section  2718  of  that  chapter.  But,  conceding  that  they 
may,'it  is  certain  that  the  miyorily  could  not  meet  and 
adjudge  the  matter  of  controversy,  without  giving  notice 
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to  the  remaining  arbitrator,  and  aflfording  him  an  oppor- 
tunity to  be  present  and  participate  in  their  deliberations. 
The  parties  stipulate  for  the  counsel  and  capacity  of  all 
the  arbitrators;  and  it  is  as  irreconcilable  with  reason  and 
justice,  as  it  is  with  the  authorities  in  the  law,  that  a  part 
of  the  arbitrators  'should  proceed  to  a  final  judgment, 
without  notice  to  the  rest. — Dalling  v.  Matchet,  Willes, 
215;  llu^sell  On  Arbitrators,  208,  210,- 160,  161;  Watson 
on  Awards,  73 ;  Cumberland  v.  North  Yarmouth,  4  Green- 
leaf;  459 ;  Short  v.  PMt,  6  Mass.  496 ;  White  v.  Sharp, 
12  M.  &  W.  711 ;  Henderson  v.  Burkley,  14  B.  M.  292  ; 
Mclnroy  v.  Benedict,  11  J,  R.  402;  Goodman  v.  Sayre, 
J.  4;  W.  261;  Tusc.  Bridge  Co.  v.  Jemison,  83  Ala.  476, 
The  fact  that  there  was  a  previous  dissent  on  the  part  of 
the  absent  arbitrator  from  the  opinion  of  the  majority, 
atforded  no  reason  for  an  omission  to  notify  him^  ThQ 
importance  of  bis  presence  was  rather  increased,  by  that 
fact.  Peradventure,  he  might  have  convinced  his  co- 
arbitratora  of  their  error.  The  presence  of  all  the  arbi- 
trators, or  ap  opportunity  to  be  present,  was  requisite  as 
long  as  the  case  remained  under  consideration.  As  that 
which  was  done  on  the  14th  December,  1857,  was  not  a 
final  disposition  of  thesubjectof  arbitration,  the  presence 
of  the  third  arbitrator,  or  a  notification  to  him,  wasincjis- 
pensable- 

In  the  absence  of  any  recital  in  the  award  that  the  third 
arbitrator  had:  notice  or  was  present,  and  of  all  "(Dvidence 
of  such  fact,  it  is  impossible  to  affirm  the  judgment  of  * 
the  court  below.  The  award  was,  at  letkst  prima  facte,  void. 

Judgment  reversed,  and  cause  remanded. 
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VAN  ASPEN  vs.  TOWNSEND. 

[action  of  forcible  bktby  and  detai^br.] 

1.  Variande  betu>een  mmmons  and  xomplahlt — In  an  action  of  forcible 
entry  and  detainer,  or  unlawful  detainer,  removed  by  appeal  from 
a  jdatice's  court  into  the  circuit  court,  (Code,  §2664,)  the  cause  being 
triable  de  novoy  the  complaint  should  not  be  rejected,  on  account  of 
a  variance  between  it  and  the  cause  of  action  endorsed  on  the 
summons  issued  by  tbe  justice. 

Appeal  from  the  City  Court  .of  Mobile. 
Trifed. before  .the  Hon.  Alex.  McEjnstry. 

This  a<5tion  was  brought  by  the  appeflfuit,  and  w^s  com- 
menced in  a  justice's  court.  The  cause  of  action  eadorsed 
on  the  justice's  summons  was,  "  Unlawful  entry  and  de- 
tainer ;"  while  the  complaint  was  for  a  foreibla  entry  and 
detainer.  After  the  removal  of  the  cause  to  thq  city 
courtvby  appeal,  the  defendant  moved  to  strike  the  com- 
plaint from  the  files,  because  of  the  vwance  between  it 
and  the  endorsement  of  the  summons;,  and  the  court  sus- 
tained the.  motion.  This  ruling  of  the  coutt,  to  ^csbicb 
the  plaintifi  excepted,  is  now  a^^jgned  as  error. 

R.  B.  Armistjbad,  for  appellant  . 
Overall  &  MoiTLToNy /jon^a. 

STONE,  J.-^We  think  the  city  court  erred  in  reject- 
ing the  complaint,  because  of  a  variance  between  it  and 
the  justice's  endorsement  on  the  summons  of  the  cause 
of  action.  Proceedings  such  as  thts  are  triable  anew, 
Without  regard  to  any  defect  in  the-  proceedings  before 
the  justice.— Code,  §  2864. 

Reversed  and  remanded. 
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WILLMGHAMand  wife  vs.  harritll. 

[bill  IX  £<)Ultr  TO  SET  ASIDS  AWABD.] 

.  •    '  '       ■  '  *  .     . 

I.  Waiver  of  objection  to  award. — A  court  of  equity  will  not  set  aside 
an  award,  o^  account  of  an  oyeotipn  of  wfeich  the  complainant 
was  ftilly.  advised  at  the  time  he  executed  it. 

2.-  AlieifoHoni  of  bill — In  a  bill  to  set  aside  an  ^ ward,  a  general  charge 
that  the  arbitrators  "were  guilty  of  fraud,  partiality  and  corrup- 
tion,'' without  a  specificatidn  of  particulars,  is  wholly  insuflBcient. 

3.  Distinction  helwfien  statuton/  ancL  convmovAaw  arhitrationa ;  oath  of 
arbiirators. — The  fact  that  the  matters  submitted  to  arbitration 
Were  at  the  time  involved  in  pending-suits^  ia  not  sufiBcient  to  show 
thai  the  submission  is  under  the  statute,  (Code,  J  2709-10,)  when 
the  stipulations  of  the  parties,  and  the  proceedii^gs  of  tQe  arbitra- 
tors, are  both  at' variance- with  Ijhe  provisions  of  the  statute ;,  and 
when  the  arbitration  is  not  under  the  statute,  there  is  no  rule  of 
kiw  requiring  the  arbitrators  to  be  sworn. 

4.  Return  cf  uioardto  cowrt. ^-Whien  the  arbitration  is  not  widier  the 
statute,  and  there  is  no  agreement  that  the  award  shalLbe  returned 
into  court,  it  is  not  necessary  that  it  should  be  so  returned, 
although  the  matters  submitted  were  at  the  time  involved  in  pend- 
ing suite. 

5.  X^ucJus.-^A  court  of  equity  will  not  set  as^de  an  award,  on  the  ap- 
plication of  a  I  party  who,  more  than  two  years  before  the  filing  of 
his  bill,  voluntarily  paid  more  than  one-half  of  the  amoupt  found 
against  him  by  the  arbitrators,  and  gave  his  notes  for  the  residue ; 
and  who,  If  he  had  exercised  ordinary  prudence  and  circumspec- 
tion, would  have  bben. fully  informed  before  he  executed  it  of  the 
existence  of  the  facts  on  account  of  which  he  seeks  tcr  set  it  aside. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

Thb  billin  this  case  was  filed,  on  the  12th  June,  1858,  by 
Beiijanjin  C,  Willingham  and  wife,  against  Josiah  J, 
Harrell  and  wife,  for  the  puq)08e  of  setting  aside  an 
award.  Mrs.  Willingham,  prior  to  her  marriage  with,  the 
Mid  Benjamin  C,  waa  the  widow  of  Warren  A.  Brantley, 
deceased,  who  died  in  August,  1838 ;  and  had  also  quali- 
fied as  executor  of  his  last  will  and  testament,  and  as 
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guardian  of  her  two  infant  children  by  him,"Louisiana  and 
Warren  Brantley,  On  her  marriage ^ith  said  WilHnffham, 
which  took  place  in  March,  1847,  the  latter  became  ad- 
ministrator and  g^iitardian  in  right. ojf  his  wife,  and  from 
that  time  acted  jointly  with  her  in  the.  management  of 
both  trusts.  On  the  2l8t  March,  185-,  (the  date  is  left  in 
blank  in  the  bill,  and  is  not  supplied  by  any  other  part  of 
the  record,)  said  Louisiana  Brantley  was  married  to  Josiah 
J.  Harrell.  Oa  the  17th  October,  1856,.  Harrell  and  .wife 
filed  two  bills  in  chancery  against  Willingham  and  wife, 
to  compel  them  to  settle  their  administration  and  guardi- 
anship. On  the.  20th  October,  1855,  ^id  Harrell  and 
Willingham,  each  professing  to  act  for  himself  and  his 
wife,'  entered  into  a  written  obligation,  under  seal,  to 
submit  to  arbitration  the  matter*  involved  in  these  two 
suits.  The  submission  stipulated,  that. each  party  should 
select  one  arbitrator,  with  power  to  the  persofis  so  selected 
to  choose  a  third ;  and,  after  stating  the  principles  on 
which  the  account  should  be  taken,  and  providing  that 
the  arbitrators  should  not  examine  either  of  the  parties 
without  the  consent  of  the  other,  proceeded  as  follows: 
"All  ofher  points  and  matters  connected  with  said  estate 
and  guardianship,  not  herein  provided  for,  if  not  settled 
by  the  parties  hereto,  are  to  be  settled  by  said  chancery 
court,  under  the  bills,  answers  fend  proof;  and  should 
either  party  fail  or  refuse  to  carry  out  or  abide  by  the  fore- 
going articles  and  this  agreement,  then  the  said  chancery 
court  is  authorized  to  carry  out  and  execute  the  same, 
accordins:  to  their  true  intent  and  meaning,  and  to  make 
said  settlements  in  conformity  theretoj  so  far  as  is  herein 
provided  for;  and  as  to  matters  not  herein  specifieiUly 
provided  for,  said  court  will  settle  acoording  to  the  rules 
and  principles  of  courts  of  equity,  in  thi&  State."  Under 
this  submission,  on  the  21st  November,  1865,  the  arbitra- 
tofB  stated  an  account  between  the  parties,  and  awarded 
the  sum  of  $83,038  as  the  balaince  due  from  Willingham 
to  Harrell.   . 

The  bill  alleged,  that  the  arbitratiou  wad  made  und^ 
the  statute;  atid  that  the*  award  of  the  arbitrator -was 
irregular,  illegal  and  void,  for  the  the  following  reasons: 
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"1. — The  safd  arbitrators,  in  tnaking  sard  award,  were 
guilty, of  fraud,  partiality  and  corruption*  2.— The  said 
arbitrators  ^ere  not  sworn  as  required  by  the  statute,  nor 
were  they  swofrn  in  any  other  rhanner  ae  such  arbitrators. 
8. — ^Th'e  said  Arbitrators  rfefused  to  allow  W.  F.  Harrell  and 
said  complainant  Benjamin  t!.  to  appeal*  before  them  as 
witnesses  to  prove  tlie  ages- and  hires  bf  the  negroes,  as 
had  beeja  agreed  between  the  parties  tb  said  arbitriatioq, 
butj  at  their  own  optioti,  called  before  them  the  overseer, 
who  was  a  comparative  stranger  to  tte  slaves,  and,  the 
slaves  themselves,  one  at  a  tin^e,  and  examined  them,  and 
adjusted  the  hire  of  each  upon  such  observation  and  evi- 
dence of  the  overseer: .  4:-*-']r^e  said  arWtratorfl  refused, 
when  sitting  as  aforesaid,  tp  let  said  'W"iniiigham  or  said 
Harrell  go  before  them,— they  being  the  parties  to  said 
submission,  and  entitled  to  be  fiworn.and  give  evidence. 
5. — The  said  arbitrators  placed  ah  enormous  hire  u^^oh 
the  slaves,  and  compounded  Interest  ppon  it  annually, 
without  any  legal  refits;  in  fixing  the  tire  of  the  slaves, 
they  paid  little  (or  no)  regard  to  their  ageer,  sex  or  condi- 
tlon,' — charging  complainant  with  $9,000  more  than  he 
ought  to  be  charged  with.  6.— The  said  arbitrators  placed 
an  enormous  and  unwarranted  rent  upon  the  lands  of  said 
"Warren  A/Brantley,  not  regarding  the  quantity  cleared 
from  yeat  to  year,  rating  it  too.highly,  allowing  complain- 
ant nothing  for  the  Improvements  upon  the  same,  and 
charging  him' too  much  by  $3,000  in  the  aggregate,- 
7." — They  gave  complainant  no  credit  for  ^2,000,  which  he 
amd  his  said  wife  paid^  on  their  testator's  purchase  of  his 
real  estate  after  his  death.  .  8. — After  said  award  was 
made,  no  return  thereof  was  made  to  said  chancery  or 
other  court.  9.-^After  making  said  award,  said  arbitra- 
tors never  furnished  comprainaut  with  a  copy  thereof;' 
and  he  never  saw  it,  or  kAew  of  its  contents  and  details, 
untU  about  April  last, — having  attempted  to  perform  it, 
to  the  extent  above  stated,  upon  verbal  information  as  tp 
its  aggregate  amount  from  some  of  the  parties,  attorneys, 
or  arbitrators."  (The  acts  of  part  performance  of  the 
award  alleged  in  the  bill,  being,  ^tated  in  the  opinion  of 
the  court,  it  is  not  rieciesflaty  to  repeat  them  here.) 
'   88 
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The  chancellor  dismissed  the  bill,  for  want  of  equity ; 
and  his  depree  \s  Here  assigned  as  error. 

D.  W".  iBAiNB,  with  Geo,  W.  Qayle,  and  Pettus,  Eb- 
UUKS  &  pAWsoN,  for  the  appellants,  cited  Watson  on  Arbi- 
tration, 262,  294.;  Russell  on  Arbitration,  672,  .674.    •  . 

«  *  • 

Byrd  &  MoROAN,  coriir^  cited  Sharpe  v.  King,  3  Ired. 
Eq.  402 ;  Johnson  v.  Ketchuna,  3  Grreeu's  Ch.  364 ;  Mc- 
Rae  V.  Buck^  2  Stew.  &  P.  155 ;  3  Atk.  529. 

R.  W.  WALKER,  J.— 1.  The  application  to.  set  aside 
the  awar4  is  leased  apon  iiine  distinct  grounds,  whioli  are 
stated  in  numervL»al  ofder  in  the  bill.  '  Of  the  existence 
of  tliree  of  these  objections  to  the  award  thecomplainaat 
was  fully  advised  at  the  time  he  proceeded  to  execute  it. 
Of  course,  these  objections  are  worthless  as  a  foundation 
for  3uch  an  application.     . 

2.  The  SIX  grounds  of  objection,,  of  the  existence  x>f 
which  the  complainant  alleges  that  he  was  ignorant  when 
he  performed  the  awards  are  those  which  are  numbered  iu 
the  bill  as  the  1st,  2d,  6th^  6th,  7th  and  8th.  The  1st  is  a 
general  charge,  that "  the  arbitrators  were  guilty  of  fraud, 
partiality  and  corruption,  in  making  the  award.**  To  this 
objectioil  it  ^s  a  sufficient  answer  to  say,  that  in  a  bill 
to  sefc'aside  an  award,  the  particular  ground  on  which  it  is 
impeached  ought  to  be  charged  with  all  its  circumstances. 
Russell  Arb.  676 ;  Tittenhotise  y.  Beat,  3  Atk.  529.*  A 
general  charge  of  fraud,  partiality  and  corruption,  without 
specificatjon  of  particulars,  is  wholly  insufficient. 

3.  The  2d  objection  is,  that  the  arbitrators  were  not 
sworn.  Without  intending  to  intimate  that  there  may 
not  be  other  satisfactory  answers  to  this  objection,  we 
mention  one  whidi  we  consider  conclusive — that  is,  it  was 
riot  necessary  that  the  arbitrators  should  be  sworn.  It  is 
obvious,  wo  think,  that  this  cannot  b.e  considered  as  an 
arbitration  under  the  Code.*  ^  Though  the  matters  submit- 
ted were  involved  in  suits  then  pending,  there  was  no 
agreement  that  the  submission  should  be,  nor  was  it,  made 
an  ofder  of  court ;  and  contrary  to  the  rule  whibb  governs 
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ID  statutory  arbitratloas,  it  was  stipnla'ted  t&at  neither 
party  should  he  a  witness  without  the  consent  of  the  other.' 
S^e  Code,  §§  2709,  2718.  The  proceedings  appear  to  have 
been  conducted  throughout  without  reference  to  the  regu- 
lations prescribed'  for  arbitratioos  under  the  Code^  the 
arbitrators  wer«  not  sworn ;  they  refused  to  allow  the 
partiea  to  ,the  submission  to  be  present ;  they  did  hot  de<^ 
liver  copies  of  their  award  to  the  parties ;  the  award  was 
not  returned  to  the  court  in  which  the  suks  were  pending; 
Apr  was  any  attempt  made  t6  hav«  it  entered  ifp  as  the 
judgment  of  that  court.  -  These  feots,  most  of  which  were 
known. to  the  complainant  before  he  performed  the  award, 
show  that  the  parties  did  not  intend  or  treat  this  as  a 
statutory  arbitration ;  and  the  ccuqplainant  cannot  now 
ihsist  that  it  was;  As  the  arbitration  was  Independent  of 
Statute,  there^is  no  rule  of  law,  which  required  thi)t  the 
arbitratoJB  should  besworuv — Howiird  v.  Sexton,  4  Cora- 
stock,  15*1  y  Sloan ^v.  Smith,  3  Cal.  406 ;  Forqueron  v.  Van 
Meter,  9  ind.' 207.      .-        ... 

4. 'Another  grouivdof  objection  is,  that  the  award  was 
not.  returned  to  court.  We  do  not-perceive  how  it  is  pos- 
sible.that  tlxe  complainant  can  have  been. injured  by  this 
circriimstanee.  How  can  he  complain  that  the  award  was 
not  returned  to  court,  wheii,  without  waitipg  for  that  to 
be  done,  he  at  ODQeprooeeded  to  exeoute  it  ?  Besides,  it 
was  no  part  of  the  agreement  that  the  award  should  be 
retur&ed  to,  or  b^  tnade  the  dt^cree  of  the  court;  and  as 
the  arbitration  wasaiot  under  the  Code,  there  was  no  ne- 
eessity  that  .it  should  be  done.    . 

5.  The  other  three  objections  are,  in  substance — that 
the  arbitrators  placed  an  enormous,  hire  upon  the  slaves, 
the  aggregate  amount  charged^against  the  complainant 
on  this  ground  being  $9,000  more  than  he  ought  to  pay; 
that  the  aUowance  for  rent  of  thi^land  .was  grossly  unrea- 
sonable, exceeding  by  93,000  what  was  justly  due;  and 
that  the  arbitrators  failed  to  give  the, complainants  credit 
for  92^000  padd  by  them  on  account  of  a  land  parchasc 
made  by  the  testator  in  his  life-time.  Passing  by  the 
question,  whether  a.court  of  equity,  would,  under  any  cir- 
ctimstancee,  set  aside  an  award  for  such  objections  as 
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these,  it  i»  obvious  that  they  can  be  of  no  avail  in  thi« 
suit,  for  the  reason  that^  if  the  complainant  was  not  fully 
advised  of  the  existence  of  all  of  them,  at  the  time  he 
proceeded  to  perform  the  award,  his  ignorance  was  thfe 
result  of  his  own  gross  negligence.  Tfie  award  was  made 
on  the  2l8f  November,  1865.  A  simple  inspection  of  it 
would  have  informed  the  complainant  of  the  amounts 
allowed  for  the  hire  of  negroes. and  rent  of  land,  arid  that 
no  credit  had  been  giv^n  him  for  the  $2,000  paid  for  land 
purchased  by  the  testator.  Bat,  witho«t  taking  the 
trouble  to  examine  the  award,  which  he  does  not  pretend 
he  ever  sought  to  do,  the  coniprainant  chose  to  rely  Qpon 
mere  verbal  information  as  to  the  aggregate  .amount  al-  , 
lowed  by  the  arbitrators,  and,  as  early  as  the  24th  Ko^ 
vember,  1866,  began  to  pay  it  off.  On  ihat  day,  be  paid 
the  defendant  $4,000.  Two  days  afterwards,  hd  conveyed 
to  the  defendant  a  valuable  tract  of  land,  and  a  house  and 
lot,  andtrensferred  to  bim  sundry  notes  on  third  persons, 
which  conveyances  and  transfer  were  made  by  the  com- 
plainant, and  adcepted  by  the  dofendanty  as  a  payment  to 
the  extent  of  $15,699  67  onthe  award.  He  made  another 
small  payment  in  December.  On  the  16th  April,  1856, 
he  executed  to  the  defendant  four  notes,  amounting  in 
the  aggregate  to  $11,021  00;  and  on  the  26th  April, 
1866,  he  made  a  further  payment  of  about  $2,000;  the 
entire  amount  thus  paid  and  agreed  to  be  paid  by  the 
complainant  being  $83,088  00,  which  is  the  exact  amount 
of  the  award.  Having  thus  actually  paid  about  two-thirds 
of  the  amount  x)f  the  award,  and  settled  the  balance,  by 
giving  his  notes  with  security  therefor,  the  complainant, 
after  the  lapse  of  more  than  two  years  from  the  date  of 
his  last  payment  and  of  the  execution  of  his  notes,  files 
this  bill  to  set  aside  thcr  award.  After  thus  blindly  closing 
the  transaction  iti  pnrsuanee  of  the  award,  he  h(ls  no  right 
to  appeal  to  a  court  of  chancery  to  relieve  him  fr\>in  the 
consequences  of  his  own  neglect,  by  setting  asidfe  the 
award,  upon  groundsof  the  existence  of  which,  if  he  had 
exercised  ordinary  circumspection,  he  would  have  been 
fully  informed  be&re  concluding  the  settlement.  It  must 
be  a  very  strong  case  to  justify  a  court  of  chancery  in 
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opening  an  award,  after  the  party  makipg  the  applLcAtion 
has  actually  paid  laoro  than  one-half^  of  the  amoant  found 
to  be  due  by  the  arbitrators,  aud  settled  the  balance  by 
giving  his  notes  therefor.-r-Johnson  v.  Ketchuni,  3  Green's 
Cb.  864 ;  also,  Sharpe  v.  £^ing,  Sired.  Eq,  402 ;  Atkintfon 
V-  Masks,  1  Cow.  661 ;  .Picton  v.  Graham,  2  Dess.  692 ; 
Tyler.  V.  Stephens,  7Gei3*278;  Eorq^ueron  v.  Van  Meter, 
»Iad,  270;  Steele  v,  Kinlrie,:3  Ala.  8S2;  McRaev.Buck, 
2  St.  &  P.  156.  .    . 

Tlie  amendments  proposed  would  not  have  relieved  the 
coiaplaiuants  from  the  imputation  of  laches  so  clearly 
justified  by  the  aHegations  of  tfae  original  bill ;  and 
beiTce^  they  have  sustained  no  -injury  in  consequence  of 
the  chan.cellor'^  refusal  to  allow  the  bill  to  be  amended. 

Decree  affirmed* 


...    QIMON  iv?.  DAVIS. 

[RBAli  ACTIoK   IN   NATURE  OP  EJECT  VENT.] 


I  38    589 


L  Ikgiruction  of  deed. — ^The  destruction  of  a  doedi  by  or  with  the        ,i3l  601 
conhent  of  the  grtantee,  does  not  re-invest  the  grantor  with  the  legal 
title  to  the  premises  conveyed.  .  .      . 

%  Estoppel  en  pais. — An  estoppel  resting  in  parol  can  have  no  effect, 
at  law,  upon  the  title  t6  land. ' 

3.  Oomtructive  notice  of  mortgage  arid  unxegisUred  <fe«4f.— The  registra- 
tion of.  a  mortgage  ia  oonstructive  notice  only  to  those  who  hold 
under  the  mortgager,  (corre^tii^g  dictum  in  dni^r  v.  P.  ^  M.  Bank^ 
22  Ala.  743;)  but,  if  the  mortgagor,  having  voluntarily  destroyed 
an  unregistered  deed  to  himself,  and  procured  the  execution  of  a 
deed  by  his  vendor  to  a  trustee  for  his  wife,  joins  with  his  wife  and 
the  triistee  in  a  conveyance  ta  a  purchaser,  the  registration  of  the 
mortgage  <^harge8.  the  purchaser  with  etpnstnietive  notice  of  such 
unregisteired  deed«  and  he  cannot  successfully  defend  an  action  at 
law  by  one  clahning  under  a  subsequent  purchase  at  e^cecution  sale 
against  the  mortgagor. 

Appsal  from  tbe  CSrcuit  Coart  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapibb, 
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This  action  was  brought  by  Dominique  Gitoon,  against 
Isaac  8.  Davis,  to  recover  a  city  lot  in  Mobile,  which  was 
particularly  described  in  the  complaint.  The  only  plei^ 
wasj  not  guilty.  The  plaintiff  derived  title  under  a  pur- 
chase at  sheriff's  sale,  under  execution  against  John  Ives^ 
and  a  sheriff's  deed  dated  the  2d  April,  1855 ;  while  tlie 
defendant  claimed  under  a  de^d  fr6m  Thomas.  Condon^ 
as  trustee  for  the  wife  of  said  Ives  and  her  children,'  and 
said  Ivfes  and  wife,  dated  the  20th  March,  1856.  It  ap- 
peared on  the  trial,  as-  the  bill  of  exceptions  shows,  that ' 
the  lot  in  controversy  once  belonged  to  Price  Williams, 
who,  on  the  15th  September,  1864,  sold  and  eonveyed  it  to 
said  John  Ives ;  taking  hi§  notes  for  the  purchase-money, 
with  a  mortgage  on  the  lot  to  secute  their  payment.  This 
mortgage,  which  was  in  the  usual  form^  was  duly  re- 
corded ;  but  the  deed  from  Williams  to  Ives  never  was 
recorded.  Williams,  who  was  introduced  as  a  witness  by 
the  plaintiff,  testified,  *^that  about  the  12th  December, 
1854,  according  to  his  best  recollection,  said  Ives  catne  to 
him,  and  said,  that  he  was  unable  to  pay  the  purchase- 
money  for  said  lot,  but  had  a  friend,  one  Thomas  Coridoii, 
who  would  pay  it,  and  requested  witness  to  make  a  deed 
to  said  Condon-,  in  trust  for  his  (Ives*)  wife,  and  that  he 
would  surrender  or  destroy  his  deed ;  that  he  (witness) 
consented  to  do  thU,  and  wient  with  said  Ives  down  to  the 
premises,  where  they  found  Condon  and  Mrs.  Ives ;  that 
the  money  was  there  paid  to  him,  either  by  Condon,  Ives, 
or  Ives'  wife,  and  his  deed  to  Ives  was  thereupon  torn  to 
pieces  and  destroyed,  either  by  Ives  himseWi  or  by  witness 
at  bis  instance,  .he  could  not  remember  which ;  and  that 
he  then  made  a  deed  to  said  Condon,  as  trustee  for  Mrs. 
Ives  and  her  children,  and  dated  it  as  of  the  15th  Sep- 
tember, 1854." 

''The  oourt  charged  the  jury^  atnoQg  other  things,  that 
if  the  deed  from  Williams  to  Ives  was  never  recorded,, 
and  was  intentionally  destroyed  by  Ives,  or  at  his  instance, 
with  a  view  of  having  a  conveyance  made  to  another 
party ;  and  if  Williams  afterwards  made  a  conveyance  to 
Condon,  at  the  instance  of  Ives,  in  trust  for  Ives*  wife, — 
then  Ives  would  be  estopped  from  gainsaying  Condon'a 
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title ;  .anil  if  the  l^nd  was  ^fterwarde  sold  under  executioh 
against  Ivee,  the  purchaser  at  the  sale  would  occupy  no 
better  position  tidn  Ives;  and  that  a  title  thus  acquired 
Goulfd  •  not,  at  law,  prevail  against  the  title  of  the  defend- 
ant, if  he  purchased  Condon's  title  without  notice  of  the 
circumstances  under  whieh  WiHiam3'  deed  to  Ives  had 
been  destroyed.*'  .  '        . 

This  charge,  with  other  matters  to  which  exceptions 
w«re  reserved  by  the  plaintiff,  is  now  assigned  as'error. 

•    L.  L.  LiJDB,  for  appellant. 

A.  J.  WALKER;  C.  J.— Willia^QSi  by  deed,  conveyed 
th^  land  in  controversy  to  Ives,  a.nd  took  a  .mortgage  of 
the  land  conveyed, to secTlrethe payment ojF the pirrehase- 
moiiey.    The  mortgage  ^mtB.  recorded,  birt  thedeed  was 

•  not.'  Subsequently^  th^  deed  was  destroyed ;  the  purcjiase- 
mofiey  was  paid;  and  WilHamSjWith  the  cotisetit  of  Ives, 
conveyed  to  Condoti,  as  a  trustee  for  the  wife  of.Ives  ^nd 
her  children,  After  this  conveyance  to  Condon,  the  land 
was  sold  undi^r  execution  agailist  Ives,  and  purchased  by 
€^in\on,  the  plairitrfli  who  took  the  sheriff^s  deed,  and  had 
it  fftcorded;  Subsequently,-  Condon,  having  a  power  of 
sale  confferred  upon  him  by  the  deed  of  trust,  conveyed 
to  the  defendant,  Davis,  and  Ives  and  his  wife  joined  in 

-  the  conveyancie. 

'[1-2.]  The  destnrction  of  the  deed  from  Williams  to 
Ivc^  did  not  re-invest  Williams  with  the  legal  title. — King 
V.  Crbeberon,  14  Ala.  822 ;  Mallory  v.  Stodder,  6  Ala-  801. 
An  est^pel  resting' in  parol  can  have^no  eflect  upon  the 
titlo  to  land^  in  a  trial  at  law.  We  may,  therefore,  ex- 
olude  from  our  view,  in  the  investigation  of  the  materia] 
qhestion  of  title,  the  tnatter  of  the  destruction  of  the 
deed^  and  also  of  the  supposed  estoppel,  t^hicii  seem  to 
have  befl^n  discussed  in  the  court  below. 

[SjDid  Q-imon,  the  jplaintiff,  claiming  under  th^  prior  un- 
registered deed  ifrom  Williams  to  Ives,  and  a  sherrft"s  pale 
of  the  land  as  the  property  of  Ives,  have  a  better  title 
that!  Davis,  who  claimed  under  the  deed  of  WiUiaras  to 
Condoa  as  trustee,  and  the  deed  of  Cotidpn  and  Ives  and 
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the  wife  of  lyes  ?  Gitnon's  title,  derived  from  Williams, 
was  older  than,  that  of  Davis,  auji  better,  unless  Gimon 
is  postponed  to  Davi^,  on  account  of  the  want  of  registra- 
tion of  Williams*  c^eed  to  Ives,  under  which  he  claimed- 
Our  statute  declares  an  unregistered  deed  void,  asagainst 
a-subseqaent  purchaser  ior  valuable  cpnsideration  without 
notice. — Code,  §  12S7.  Under  this  statute,  Davis,  holding 
under  the  later  deed  of  Williams,  has  a  better  title  than 
Gimon,  holding  under  the  prior  unregistel^ed  dewl,  if  Da- 
vis is  a  purchaser  for  valuable  consideration  without  no- 
tice. Davis  is,  in  the  eye  of  the  law,  aftected  with  notice 
of  the  conveyance  of  Williams  tQ  lyes,  under  which  Gi- 
mon clairp?.  He  is  afiected  with  .such  notieef,  because 
Ives  joined  with  his  wife  and,  Condon  in  the^. conveyance 
to  Davis,  and  was,  therefore,  a  grantor  of  Davi^ ;  and  be- 
ing such  grantor,  Davis  is  bound  to  take  notice  of  the 
registered  mortgage  of  Ives  to  Williams,  and  the  notice 
of  the  mortgage  to  Williams  was  sufficient  to  put  him 
upon  inquiry,  and  lead  him  to  a  knowledge  of  the  deed 
from  Williams  to  Ives/ ,  .       , 

It  is  admitted,  that  if  Davis  did  not  hold  under  Ives 
and  if  Ives  w^re  entirely  outside  of  his  chain  of  title,  he 
would  not  be  ajBlected  with  notice, of  the  mortgage;  for 
the  registration  of  a  mortgage  is,  as  we  think,  notice  only 
to  those  who  hold  under  the  mortgagor.  -rPierc^  v.  Tay- 
lor,* 23  Maine,  246;  Veazie  v.  Parker,  ib.  1T8;  Jlobertsv. 
Bourne,  ib,  165;  Fenno  v.  Sayre  &  Converse,  S.Ala,  468, 
472;  Whitington  v.  Wright,  9  Geo.  2a;  Stuy  vessant  v*- 
Hall,  2  Barb.  Ch.  JSl,  157 ;  N.  Y.  Life  Ins-  &  Triist  Co. 
V.  Smith,  ib.  82;  Bay  nor  v.  Wilson,  6  Hill,  469 ;  Lieby  v. 
Wolf,  10  Ohio,  83;  Halstead  v.  Bk.  of  Kentucky,  4  J.  J. 
Mar.  568;  Murray  v.  Ballon,  1  Johns.. Ch,  566  ;  Bates  v. 
Norcross,  14  Pick;.  224,  231 ;  Felton  v.  Pitman,  14  Geo.  58. 

In  the  case  of  Center  v.  P.  &.  M.  Bank,  (22  Ala.  743,) 
there  is  an  unguarded  remark,  not  at  all  nece^ssary  in  the 
decision  of  the  case,  which  would  seem  to  convey  the  idea, 
that  one  purchasing  from  a  mortgagee  would  be  deemed 
to  have  notice  of  the  mortgage,  if  registered,  because  it 
would  be  his  duty  to  examine  tl>e  books  of  registratioa 
for  such  mortgage.    But  the  obvious.purpose  of  the  regis- 
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tratiOD  laws,  as  iDdicatod  In  the  decisions  above  cited,  is 
to  protect  innocent  purch^ers  and  creditors  without  no- 
tice, by  preveqting  prejudice  to  tbem  fpom  prior  unre- 
corded corweyai^ces,  naade  by  those  under  whom  they 
claim;  .$^nd  they  are  only  required  to  examine  the  books 
of  registration  for  eonveyancee  byth^se  under  whom  they 
<5laim'.  If  Davis,  therefore,  traced  bis  title  from  Wiliitois 
.through  Condon  and  the*,  wife  of  Ives  alone,  he  would  not 
Be  affected  with  notice  of  the  mortgage  of  Ives  to  W^il- 
liapis.  But  he  holds  by  £^  direct  conveyance,  in  which 
Ives  is  one  of  the  grantors;  and  be  must,  be  regarded  ^ 
having  notr«et>f  the  registered  mortgage  by  his  grantor 
•  to  Williams. — See  the  cases  tibove  cited ;  also.  Reed  v- 
Smith,  14  Ala.  380.  The  mortgage  given  by  Ives  to 
Willianas,  and.  accepted  by  the  iatter,  was  sufficient  to  put 
Davis  upon  inquiry  as  to  the  title  of  lyes;  and  be  must 
be  deemed  to  have  had  notic.e  of  the  d^ed  from  Williains 
to  Ives.— Drapers'  Co.  v.  Yardley,  2  Ver.  662;  2  Sug.  on 
Veja.  669;  1  Story *s  Eq.  Jn.  §  4^00.  Davis,  being  a  puroha- 
8.er  with  notice  of  Williams'  pri^r  conveyance  to  Ivep, 
must  be  postponed  to  GHLmonj-as  a  elainaant  of  title  under 
Williams.  .       «    .    .      - 

If  wet  contrast  the  merits  of  their  titles  as  derived  from, 
and  traced  back  po  farther  than  to  Ives,  we  find  Qimon's 
title  still  sustained.  G-imoa's  deed  fi*om  the  sheriff,  who 
sold  the  land  as  the  property  of  Ives,  was  made,  and  duly 
recorded,  before.the  deed  from  Ives  and  his  wife  apd  Con- 
don to  Davis  was  executed. 

It  is  nnne^esQary  for  us  to. consider  a^y  other  question 
in  the  caae.  Upon  the  case  made  by  the  bill  of  exeep* 
tions,.  the  .court  should  h^ve  charged  the  jury,  that  if  they 
believed  the  evidence,  tbey  should  find  for  the  plaintiff. 

Judgment  reversed,  and  cause  remanded. 
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McGUIRE  i?5.  WESTMORELAND^. 

[bill  in  BQ^TT  fob  PA.RTIV10N  OF ,  SLAYSS.] 

1.  Gift  to  ^^children*'  held  not  to  include, ^and-children, — ^tinder  a  deed 
of  gift,  by  which  filftvea  are  conveyed  lo'  a  trustee,  in  trust  for  the 
sole  and  separate  use  of  the  grantor's  married  daughter  during  cov- 
erture, and,  '*upon  the  dissolution  of  said  marriage/'  to  be  oon- 
/veyed  by  the  trustee  "t6  the  preserit  and  ^ture  children,  th^  off- 
spring of  said  marriage,  that  may  be  Uving  at  the  time  of  t^xe  hap* 
pening  of  said  dissolution  of  marriage,'' — grand-children,  whose 
parent  wn,s  living  at  the  time  the  deed  was  executed,  but  died  be- 
fore the  dissolution  of  the  said  marriage,  take  no  interest. 

Appeal  froi^  the  Ohancery  Court  of  Lauderdale; 
Heard  before  the  Hoii.  John  Fcjster. 

The  bill  in  this  case  wad  filed  by  the  children  andheirsr 
at-faw  of  Frances  A.  MeGuire  and  Sarah  J.  Brig^,.  bof h 
deceased,  infants  suing  by  their  uext  friends,  against  the 
surviving  brothers  and  sisters  of  said  Frances  and  Sarah ; 
and  sought  a  partition  of  certain  slaves,  in  which  the 
complainants  claimed  an  interest  under  a  deed  of  gift 
from  Robert  Mitchell,  their  maternal  great-grandfather. 
Paid  deed  of  gift,  which  was  made  an  exhibit  to  the  bill, 
was  dated  the  Ist  October,  1842,  and  conveyed  a  negro 
woman  and  her  two  children,  (who^  with  their  increase, 
are  the  subjefet  of  this  suit,)  in  cotisidaration  of  the  grant- 
or's nattiral  love  and  affection  for  his  daughter,  Lucy 
Westmoreland,  then  the  wife  of  Edwin  B.  Westmoreland, 
to  Albert  G.  Westmoreland  as  trustee,  upon  the  follow- 
ing trusts :  "that  the  said  Lucy  Westmoreland,  the  pa?ty 
of  the  thirxJ  part,  is  to  have  the  sole  use  and  enjoyment  of 
said  slaves  as  her  separate  property,  free  from  the  control 
of  her  said  husband,  so  long  as  the  marriage  shall  subsist 
between  herself  and  her  said  husband ;  and  upon  this  far- 
ther trust,  that  upon  the  dissolution  of  said  marriage,  eith* 
er  by  act  of  hiw  or  Qod,  then  the  said  party  ©f  the  second 
part- [the  truetee]  convey  said  slaves,  with  the  future  in- 
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crease  of  the  females,  absolutely,  to  the  present  and  future 
children,  the  o&pring  of  thd  said  marriage  between  said 
Edwin  B.  and  Lucy  Westraoretond,  that  may  be  '  living 
at  the  time  of  the  happening  of  such  dissolution  of  mar- 
riage/' The  bill  alleged,  that  said '  Frt^nces  A.  McGuire 
and  Sarah  J.  Bjigga  were  children  of  said  Lucy  and  Edwia 
B.  Westmoreland,  and  were  living  at  the  time  said  deed 
of  gift  was  executed ;  that  said  Sarah  died  in  September, 
1849,  and  said  Frances  in  January,  1861;  that  said  maiv 
riage  between  Edwin  B.  and  Lucy  Westmoreland  wsfs  dis" 
solyed,  by  the  death  of  said  !&idwin,  in  September,  1656  ; 
and  t^at  the  trustee,  disreg^rrding  the  rights  >  of  the.  comi- 
piainants,  afterwards  conveyed  the  slaves  to  the  defend- 
ants. IThe  chancellor  sustained  a  demurrer  to  the  bill, 
for  want  of' equity,  and  bis  decree  is  bow  assigned  as 
error. 

.^.B.  W06D,  for  appellants,  cited  2  Sim.  820,  826; 
4  Vesey,  43T;  10  Vesey,  196;  1  Vesey,196;  2  Dess.  1?3, 
QOt^;  1  I>e8s.  324,  137 ;  7  Paige,  328,  339;  2  Sneed,  5  ; 
12  Ala..  135 ;  1  Eoper  on  Legacies,  46. 

J  NO.  S.  &  E.  W.  Kbnkbdy,  contra,^  cited  2  Jarman  on 
Wills,  51^7 ;  2  Williamti  on  Erecutors,  934-35 ;  1  Dev. 
k  Bat.  393;  8  Yesey,  288;  2McCQrd's  Qh.  440s  4  Paige, 
47  ;  8  Mason,  594;  4  Watts,  82;  2  Swan,-  318;  17  Ala. 
617 ;  19  Ala>  848 ;  3  Porter,  452. 

6T0N1B, .  J,^-The  word  chldrm^  in  its  general  signifi- 
cation/includes  only  those  persons  who  are  descended 
from  an  ancQiator,  or  propositus^  in  the  first  degree.  There 
are  two  classes  of  cases,  in  whieh  the  yfOxA  chUdrm^  in  a 
devise  or  bequest,  will  be  construed  to  include  grand- 
children :  IsU  from  necessity — where  the  will  would  re- 
main-inoperative, unless  the  6|Bnseof  the  word  ^^children** 
were  extended  beyond  its  natural  import ;  and,  2d,  where 
the,  testator  has  clearly  shown  that  he  did  not  intend  to 
use  the  term  children  in.  its  proper  and  actual  meaning, 
but  iri  a  more  extensive  sense. — Morris  v.  Owen,  2  Call, 
620;  Phillips  v,  Beall,  9  Dana,l;  Mowatt   v.  Carow, 
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7  Paige,  828 ;  Cutter  v.  Doughty,  23  Wendell,  61S;  Stubs 
V.  Stubs,  11  Humph.  43  ;  Dickinson  v.  Lee,  4*  Watts,  82; 
2  Williams  on  Executors,  985;  1  Roper  oii  Legacies,  68. 

Li  the  present  case,  the  language  employed  does  not 
convey  the  idea,  that  the  testator  used  the  word  children 
m  any  other  than  its  ordiaary  sense.  The  tiraewhen  the 
children  are  to  take,  is  fixed  at  the  dissolutian  of  the  mar- 
riage, either  by  death  or  otherwise,  between  JEdwiu  B^ 
and  Lucy  Westmoreland.  The  persons  who.  are  to  take, 
are  the  present  and  future  chiidren  of  said  parties,  who 
may  ie  living  at  the  dissolution  of  said  marriage.  •  The 
words,  ^Hhe  offspring  of^"  do  not  enlarge  the  meaning  of  the 
word  children.  They  are  synonymous  with  bom  of^  or  the 
fruit  of  ;  and  can  have  no  other  effect  thai!  to  make  niora 
definite  the  persons  who  are  described  as  children— 
namely,  those  who  are  the  fruit,  the  oftspring,  of  Edwin 
B.  and  Lucy  Westmoreland.  We  ind  nothing  in  this 
deed,  which  authorizes  ua  to  give  to  the  word  chUdrcfi  the 
more  enlarged  meaning,  so  as  to  include  grand-ijhildren. 
l^cCroan  v.  Pope,  17  Ala.  612 ;  Johnson  v.  Oulbreath, 
19  Ala.  348 ; » Scott  v.  Nelson,  3  Porter,  45^. 

Decree  of  the  chancellor  ai^itm'ed,  at  the  costs  of  the 
appellants'  next  friends. 


R.  W.  Walker,  J.,  not  sitting. 


LEDLOW  vs.  BECTON. 

[actios  on  OFSN    account   for  goods  sold  ANO  DSLIVEit&D.] 

1.  Promise  held  original,  and  not  loiihifi  etatuU  qf  fremds. — Where  the 
defendant,  a.  widow,  before  the  grant  of  administration  on  the  es- 
tate of  her  deceased  husband,  'Verbally  instructed  or  requested 
plaintiff  or  one  of  his  clerks  to  let  one  S.,  a  man  in  the  employment 
of  the  estate,  have  outof  plaintiff's  store  whatever  ar^oles  he  want- 
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^d,  and  that  the  ea^t©  wpuld  ^pay  it,"— Atf&^  that  the  promise  was 
an'originaf  uodertaking,  not  within  the  statute  of  frauds,  and  was 
binding  on  the  defendant  personally,  on  proof  that  the  goods  were 
furnished  on' the  faith  of  it,  although  oljarged  on  plaintiflPs  books 
to  the  estate;  and  that  theadministoator  refused  to  pay>for  them. 

Appeal  from  the  Circuit  Oourt  of  Tufikaloosa. 
Tried  before  the  Hon.  John  E.  Moorb. 

Tms  action  was  brought  by  Frederic  L.  Becton,  against 
Mrs.  Rebecca  Ledlow,  to  recover  the  amount' of  an  open 
account  for  goods,  wares  and  merchandise,  sold  and  de*- 
livered  during  the  year  1857.  The  defendant  pleaded  the 
general  issue,  payment,  set-ofF,  and  the  statute  of  frauds ; 
and  issue  was  joined  on  all  these  pleas.  On  the  trial,  as 
the  biU  of  exceptions  states,  the  plaintiff  read  in-  evidence 
the  account  on  which  the  suit  was  founded,  and  then  in- 
troduced his  cleric  as  a  witness,  who  *  testified,  ^Hhat  the 
defendant,  wbawas  the  widow  of  Lewis  Ledlow,  deceased, 
shortly  aiter  the  death  of  her  said  husband,  and  before 
an  administratorvon  his  estate  had  been  appointed,  ver- 
bally instructed  or  requested  plaintiff  or  some  one  of  his 
clerks  to  let  one  Sheridan,  a  man  in  the  employment  of 
the  estate,  have  out  of  plaintiff's  store  whatever  articles 
he  wanted,  and  that  the  estate  would  pay  it ;  that  said 
Sheridan  afterwards  got  the  large  part  of  the  goods  com- 
posing said  account,  which,  for  convenience  merely,  were 
charged  on  plaintiff' -s  books  to  the  estate  of  said  Lewis 
Ledlow ;  and  that  in  the  items  of  said  accotint  there  were 
eleven  dollars'  worth,  of  goods  got  by  defendant  on  her 
own  account,  and  which  had  been  charged  to  her  individ- 
ually on  plaintiff's  books.  The  defendant  then  read  in 
evidence  two  copies  of  the  said  account,  one  of  which  had 
been  presented  to  her  for  payment,  and  the  other  to  one 
Clark,  the  administrator  of  said  Lewis  Ledlow's  estate, 
(and  which  said  administrator  refused  to  pay;). each  of 
which  accounts  appeared  to  have  been  made  out  against  . 
the  estate  of  said  Lewis  Ledlow,  and  not  against  the  de- 
fendant. •  The  defendant  also  read  to  the  jury,  without 
objection,  a  letter  addressed  to  her  in  plaintiff's  name,  by 
hisctok,  d^ted  the  20th  February,  1859^  as  follows: — 
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*  Dear  Madam — Mr.  Clark  settled  with  as  the  account 
agaiDst  your  late  hasband,  but  did  not  feel  himself  author- 
ized  to  pay  the  estate  account,  as  there  were  charges  for 
articles  delivered  to  Mr.  Sheridan.  You  wiH  recollect  in- 
structing Mr.  Jt.  J.  Porter,  one  of  my  young  men,  to  let 
Mr.  Sheridan  have  any  articles  he  should  wish  during  the 
year,  and  the  estate  would  be  good  for  the  same.  Ac- 
cordingly, the  account  was  continued  the  same  as  before 
your  husband's  death.  Please  direct  the  administrator  to 
pay  the  account,  as  follows :'  Estate,  9^1  28 ;  Mfs.  R. 
Ledlow,  111  52— 91Q2  80^  with  interest  from  Ist  January 
last.' 

^^Upon  this  state  of  facts,  the  court  charged  the  jury^ 
that  if  they  believed  the  instructions  were  given  by  de- 
fendant to  plaintiff  as  show^i  in  the  evidence,  and  that 
there  was  no  administrator  or  executorqf  said  Lewis  Led- 
>ow's  estate  at  the  time  said  instructions  ivere  given,  and 
that  the  defendant  never  had  any  authority  to  buy  or  or- 
der goods,  for  the 'estate,  and  that  the  credit  was^ven,  oii 
account  of  said  instructions,  to  the  defendant, — then  they 
must  find  for  the  plaintiff.  To  thls'cbarge  the  defendant 
excepted,"  and  she  now  assigns  it  as  error. 

Wm.  R.  Smith,  for  appellant.    * 
Van  Hoose  &  Powbll,  contra. 

R.  W.  WALKER,  J.-^The  contract  in  this  case  was 
not  within  the  statute  of  frauds,  because  there  was  no  un- 
dertaking to  answer  for  the  debt  or  default  of  another.  It 
is  not  pretended  that  the  estate  was  liable  for  the  goods 
sold ;  and  a  promise  cannot  be  collateral,  unless  there  be 
some  one  who  owes  the  debt  directly. — Sanfbrd  v.  How- 
ard,  29  Ala.  691;  2  Pars.  Contr.  801.  It  is  well  settled, 
that  where  one  assumes  to  act  as  agent  for  another,  with- 
out having  authority  for  that  purpose,  he  will  bepersonal- 
'  ly  responsible  to  the  person  with  whom  he  deals. — Story 
on  Ag.  §  264 ;  Lazarus  v.  Shearer,  2  Ala.  725 ;  Howard 
V.  Humes,  9  Ala.  661.  It  is  said,  however,  that  this  prin- 
ciple has  no  application  to  this  case,  for  the  reason  that 
the  defendant  did  no  act  which  CQuld  have  led  the  plains 
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tiff  to  suppose  that  she  was  the  agent  of,  or  had  authority 
to  bind' the  estate ;  add  that  from  the  circumstances,  as 
disclosed  by  the  record,  the  plaintiff  must  have  known  at 
the  time  that  the^defeudant  was  not  such  agent. — Story 
on  Ag.  §  265.  We  Imay  admit  that  this  is  so ;  still  we  do 
not  perceive  that  the  concession  can  aid  the  appellant.  If 
goods  are  delivered  to  A,  by  the  direction,  and  on  the 
credit  ofB^  atid  under  his  i$rofnise^'(made  witbodt  author- 
ity) that  C  will  pay  for  them,  B  is  certainly  liable  if  C  re- 
fuses to  pay,  although  the  party  selling  the  goods  may 
have  known  that  B  had  too  authority  to  bind  0. .  Whbth- 
er  the  express  refuaal  6f  p  to  pay  would  be  necessary  to 
perfect  the  liability  of  B,  it  is  not  necessary  to  determine. 
If  the  iaets  were  as  supposed  in  the  charge,  the  goods 
were  furnished  to  Sheridan,  by  the  direction,  atid  on  the 
credit  of  the  defendant,  und^r  a  pft>mi8!&  by  her  that  the 
estate  .would  pay  or  be  gbod  for  the^>flame.  It  appears  to 
hi^ve  been  an  undisputed  fact  it  the  case,  that  the  account 
had  been  presented  to  the  administrator  of  the  estate,  and 
that  be  had  reliised  to  p&y  it.  On  the  hypothesis  that  the 
jury  found  the- facta,  to  be  ias  supposed  in  the  charge,  the 
case  falls  directly  within  v' the  principle  above  stated,  and 
the  liability  of  the  defendant  is  .^lear.  The  mere  fact  that 
the  goods^  were  ^charged  to  the  estate^  is  not  conclusive 
evidence  that  they  were^sold  on  the  credit  of  the  estate. 
The  court  properly  left  it  to  the  jury  to  determine,  from 
all. the  circumstances,  whether  the  credit  was  or  was  not 
give6  to  the  d^f^ndaut. — Bcott  T«.Myatt  &  Moore,  24  Ala. 
p.  493.  . 

Judgment  affirmed. 
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LENOIR'S  ADM'R  vs,  WILSOK 

[tbBSPASS  yOH   INJURltS  TO  PERSONAL  PROPERTY.] 

1.  Plea  of  former  recovery  hy  plaifitiffm  ^daimfltU  in  trial  qf  ri^htof 
•  property. — A  judgment  for  the.  claimant,  in  a^tria}  of  the  right  of 
property  under  the  statute,  is  not  a  bar  to  a  subsequent  aotion  by 
him  to  recover  damages  for  the  tortious  taking  of  his  prox>erty  un- 
der the  execution. 

'  Appeal  from  the  Circuit  Court  of  Ctorke. 
Tried  before  the  Hon.  0.  W.  Rapier. 

This  action  was  brought  by  Jack  R.  Wilson,  agHinst 
James  Odom,  as  the  administrator  of  Robert  Lenoir,  de- 
ceased^  to  recover  damages  for  the  tortious  act  of  the  de- 
fendant's.intestate,  in  procuring  an  execution,  which  was 
issued  on  a  judgment  in  lavor  of  Lewis  F.  Lenoir,  against 
on«  John  R.  Wilson,  to  be  levied  on  certain  "spars  belong- 
ing to  the  plaintiff'.  The  defendant  interposed  a  special 
plea,  in  these  words :  "For  further  plea  he  says,  that  t!ie 
spars  described  in  the  plaintiff**8  complaint  vfere  seized 
and  levied  on  by  the  sheriff*  of  Mobile  county^  by  virtue 
of  an  execution  issued  from  the  circuit  court  of  Clarke 
county,  on  a  judgment  in  fa^or  of  Lewis  F.Lenoii',  against 
one  John  R.  Wilson ;  that  said  levy  and  seizure  was  made 
by  said  sheriff  on  said  spars,  as  the  property  of  said  John 
R.  Wilson,  on  the  28th  April,  1855 ;  that  on  the  4th  May, 
1855,  said  plaintiff  interposed  a  claim  to  said  spars  as  his 
property,  and  made  the  oath  required  by  law,  and  gave 
bond,  with  security,  to  try  the  right  of  property  in  and 
to  said  spars,  and  the  same  were  thereupon  delivered  to 
him ;  that  afterwdrds,  to-wit,  on  the  10th  day  of  January, 
1866,  in  said  circuit  court  of  Mobile  county,  said  claim 
was  tried,  and  the  jury  rendered  a  verdict  that  said  spars 
were  not  liable  to  said  execution ;  whereupon  it  was  ad- 
judged, that  said  spars  Were  not  liable  to  said  execution, 
and  that  the  claimant  go  hence,  and  recover  of  the*plain- 
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tiff,  said  Lewis  F.  Lenoir,  his  costs.  And  this  defendant 
now  pleads  the  iilterposition  and  trial  of  said  claim  to 
said  spars,  and  the  proceedings  thereon  and  thereby,  in 
bar  of  this  suit.'*  The  court  below  sustained  a  demurrer 
to  this  plea,  and  its  judgnient  on  the  denfiurrer  is  now  as- 
signed as  error. 

.  Dir&<}AK*  &  TayloIi^  for  'appellant.-^'Whefa  an  exiecution 
against  on^e  person  is  levied  on  the  goods  of  another,  the 
letter  may^  at  bis  election,  either  pursue  his  common-law 
remedies,  or  resort  to  a  statutory  claim  suit ; '  but  he  can 
not  maintain  bothi  A  judgriiept  in  his&vor  in  either 
form  of  action,  with  satisfaction  thereof,  i^  a  bar  to  t^e 
oth^  ^tion.  The  cause  of  action  in  eaoli  case  is  the 
same— 4;he  levy  of  the  execution ;  and  the  rule  is  settled, 
that  a  single  cause  of  action  can  not  be  split  up  into  two 
or. more  actions-^— O^Neal  v.  Brown,  Si  Ala.  482,  and  caees 
tl^^re  cited.  A  trial  of  the  right  of  property  is  a  suit  at 
law,  ^nd  is  attended  with  the  usual  consequences  of  a  suit ; 
and  it  h^  been  decided  in  this  court,  that  a  verdict  in  favor 
of  thQ  claimant  \»  conclusive  of  the  question  of  title. — Rob- 
erts y.  Beim,  27  Ala.  67&. 

Wm.  Boti»bs,  with  ToRR^  &  Leslie,  c<mtra,-^A  statu- 
tory claim  suit  is  not  an  action  by  the  claimant,  but  a  pro- 
ceeding in  rem  by  the  plaintiff  in  executioo^  to  subject  the 
property  to  the  payment  of  his  debt  A  judgment  in 
fiaivor  of.  the  claimant  simply  effects  a  restoration  of  the 
property,  and  goes  to  mitigate  the  damages  in  a  personal 
action  for  the  trespass. — Bwing  V-,  Blount,  20  Ala.  694 ; 
Leavitt  v.  Smith,  7  Ala.  182.  In  Boberts  v.  Heim, 
27  Ala.  678,  although  the  point  was  not  directly  decided^ 
an  action  for  the  tort  was  sustained  afterit  verdict  for  the 
elaimant  on  the  trial  of  the  right  of  property. 

A.  J.  WALKER,  C.  J. — ^The  question  presented  by  the 
demurrer  to  the  appellant's  plea  is,  whether  a  judgment 
Id  favor  of  the  claimant,  on  a  trial  of  the  right  of  property, 
is  a  bar  to  an  actions  for  the  tort  committed  by  taking  the 
property  under  the  execution.  The  argument  in  &vor  of 
89 
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the  snfljiciency  of  the  plea  is,  that  the  tort  gives  rise  to  an 
indivisible  cause  of  action,  embracing  the  right  to  recover 
the  property;  and  that  the  plaintiflf  can  not  split  up  the 
cause  of  action,  and  recover  the  property  itself  in  a  trial 
of  the  right  of  property,-  and  after^'^ards  recover  in  this 
action  for  the  injuries  which  were  not  redressed  by  the 
restoration /of  the  property.  It  is  undoubtedly  a  rule  of 
law,  ^'that  a  demand,  not  divisible  iix  its  nature,  can  not 
be  split  up  into  several  causes  of  action ;''  %nd  tbata  judg^ 
Bient,  in  a  suit  for  a  part  of  a  c^use  of  action,  is  abar  to 
a  suit  for  the  remainder. — Oliver  v.  Holt,  11  Ala.  574. 
From  this  principle  it  seerms  to  result,  that  if  a  trial  of 
the  right  of  property  is. a  suit  to  Veoover  for. any  part  of 
the  cause  of  action  accruing  to  the  claimant  in  codsq- 
quence  of  the  tortious  taking  of  the  property,  he  would 
be  barred,  after  a  judgment  in  that  proceeding  favorable 
to  him,  from  maiptaiuing  this  action.  The  sufficiency  of 
the  plea,  therefore,  depends  upan  the  question,  whether 
the  claimant  in  a  trial  of  the  right  of  property,  who  sac- 
ceeds,  recovers  for  a  part  of  the  cause  of  action  resulting 
from  the  tort.   • 

In  the  trial  of  the  right  of  property^  the  claimant  is  not 
the  plaintifl':  on  the  contrary,  he  is  the  defendant.  Hence 
it  has  been  decided,  that  the  plaintiff  in  execution,  who 
is  proceeding  in  chancery  for  the  subjection  of  the  same 
property  to  his  debt,  may  be  compelled  to  elect  between 
his  remedy  at  law  and  in  chancery,  and  compelled  to  aban- 
don one  OF  the  other. — PI.  &  M.  Bank  v.-  Borland^  5  Ala, 
531 ;  PI.  &  M.Bank  v.  Walker,  7  Ala.  926.  Hence  it  is, 
also^  that,  under  the  old  law,  the  plaintiff  in  exccutioa 
was  required  to  give  security  for  costs. — McAdams  v. 
Beard  &  Henderson,  34  Ala^  478;  Jacott  v.  llobson^ 
11  Ala.  434.-  It  is  true  that  the  suit  originates  by  the  act 
of  the  claimant,  when  he  makes  the  bond  and  affidavit 
Wisvvall  v.  Gliddon,  4  Ala.  357;  McAdams  v.  Beard  & 
Henderson,  supra. 

The  trial  of  the  right  of  property  is  an  anomalous  pro- 
ceeding, initiated  by  the  claimant,  and  in  which  the  plain- 
tift  in  execution  is  the  actor,  or  plaintiff.  When  the 
property  of  one  is  levied  on,  by  virtue  of  an  execution 
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against  another,  the  statute  gives  to  the  owner  the  privi- 
lege of  arresting  the  proceeding  under  execution  against 
his  property,  upon  making  the  prescribed  bond  and  affi- 
davit, until  the  plaintiff  shall  obtain  a  judicial  ascertain- 
ment of  the  liability  of  the  property  to  the  execution.  It 
arms  the  claimant  with  the  right  of  compelling  the  plain- 
tiff in  executi9n  to  suspend  the  proceeding  under  ej{ecu- 
tion  Against  the  property,  and  beconae  the  plaintiff  in  a 
statutory  suit,  in  which  he  affirms  the  liability  of  the 
property  to *his  execution;  and  that  he  should  maintain 
his  side  6f  the  issue,  before  he  can  obtain  ^  sale  of  the 
property.  The  claimant  does,  not,  by  originating  the  trial 
of  the  right  of  property,  seek  or  obtain  redress  for  the 
injury  done  by  the  trespass ;  but  simply,  in  tlie  exercise 
of  a  privilege  given  him  by  th^  statute,  throws  upou  the 
plaintiff  the  onics^  of  maintaining  the  liability  of  the  prop- 
erty in  a  judicial  ppQceeding,  before  he  can  obtain  a  sale 
of  it  iinder  ejrecation.  The  object  of  the  law  is  to  throw 
around  thd  plaintiff's  proceeding  under  his  eicecution  a 
safeguard  against  unnecessary  injury,  not  to  give  redress 
to  the  clainmnt  for  the  injury  done  to  him  by  committing 
the  trespass.  The  law  says^to  the  plaiutift^  that  the^  bond 
and  affidavit  having  been  made  by  the  claimant,  he  can 
hot  proceed  further  with  his  execution  against  the  partic- 
ular property,  until  he  obtains  a  judgment  of  condemna- 
tion. 'The  object  of  the  suit  is  to  remove  the  obstacle  in 
the  way  ef .  the  proceeding:  against  the  property,  ^nd  to 
eetablieh  its  liability.'  The  redress  of  the  past  wrongs  to 
the  claimant  is  not  the  purpose.  The  trial  of  the  right 
of  property  is  not  a  suit  upon  any  part  of  the  claimant's 
cause  of  action  resulting  from  the  trespass,  and  a  judg- 
ment  in  fevor  of  the  claimant  could  not  baf  a  subsequent 
suit  for  damages* 

•  The  opinion  of  this  court  in  Roberts  v.  Ileim,  27  Ala. 
678,  indicates  that  the  same  view  of  this  question  was 
taken  then  by  the  court,  though  the  point  is  not  expressly 
decided. 

It  is  true  that,  as  an  incident  to  the  proceeding  for  the 
trial  of  the  right  of  property,  the  claimant  obtains  a  res- 
toration of  his  property ;  but  this  restoration  i-esults  from 
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the  fact,  that  he  has  given  a  security  deemed  by  the  tow 
a  full  equivalent.  The  propecty  is  not  recovered  by  suit, 
and  its  obtaioment  is  not  the  result  of  any  judgment 
We  can  not  perceive  any  difterenee  between  the  effeq.  of 
such  a  restoration,  i^nd  a  restoration  Toluntarily  made. 
The  effect  6f  a  voluntary  reetqration  is  to  lesseo  the  dam- 
ages, not  to  defeat  the  suit. — ^£)wh)g  v;  Blount,  20  Ala.  994. 
Judgmeoft  affirmed. 


DOW  vs.  WHITMAN  k  OUSLEY. 

IIHTSM 
199    580 
36    604|  [aCTXOH  AOAHTjII  XON'ftEBIDliNT,  COlUnKCXD  BT  AYTAC^^ffin,] 

107    392|  ^  ■• 

1.  AiMiidnuni  cfjudjpmmt  nunc  pro  iwicpenixng  c^(Md^-y[heii  aitK%- 
V    ment  is  amended  nunc  pro  4tmc  during  the  pendency  of  an  aj^>eiily 

and  the  amendment  brought  up  on  certiorari  previously  sued  out, 
the  amended  judgment  is  properly  before  the  appellate  Court. 

2.  Wcuit «/  iijffidavU  not  (nailahfe  on  em)t,-^In  an  action  against  a  noB- 
resident,  commenead  by  attaohoiecit,  th^  wa»t  of  the  statotory 
affidavit,  or  the  failure  of  th,e  recetd  to  set  out  t^e  a&davit  if 
made,  (Code,  JJ2561-C2,)  is  not  available  on  .error,  after  judgment 
by  default. 

3.  Puhlmition  against  non-residcnt.^A  recital  in  'the  judgment,  that 
^  publication  wm  made  giving  defendant  notice  acoordmg  to  law," 
(Code,  i  2610,)  ia  not  8u|Sciei>tf  .on  appeal,  to  Bustain  a  judgsieBi 
by  default  against  a  nop-rcsident. 

Appeal  from  the  Circuit  Court  of  Lowndes.  • 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Whitman  &  Ouaky,  «s 
partners,  against  Lorenzo  Dow;  w^s  founded x)n  the  de» 
fendant's  promissory  oote  for  $100,  dated  the  13.th  Sep- 
tember, 1866,  payable  on  the  16th  October  next  after  date, 
to  the  oi>der  of  J.  T.  Kormao,  and  transferred  by  said 
Norman  to  plaintiffs;  and  was  commenced  by  original  at- 
tachment, sued  out  before  a  justiqe  of  the  peace,  on  the 
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30th  March^  1858.  The  attachment  recites,  that  oath  was 
made  before  the  justicfe  that  the  defendant  was  a  non- 
resident ;  but  the  clerk  certifies  that  no  affidavit  was  ever 
filed  in  his  oflice.  The  attachment  was  executed,  by  sum- 
moniBg  Jam^s  Harrison  and  Leroy  Gresham  as  garnish- 
ees.' At  the  spripg  term,  1858,  the  garnishees  answered, 
admitting  an  fndebteduess  to  the  defendant  in  attach- 
ment; and,  at  the  same  term,  publication  wAs  ordered 
against,  said  defendant,  as  a  non-residdnt.  At  the  next 
ensuing  term,  a  judgment  by  default,  in  the  usual  form, 
was  rendered  against  the  defendant;  but  the  record  does 
not  show  that  any  finkl  judgment  was  rendered  against 
the  garnishees.  From  this  judgment,  on  the^5th  May, 
].8«59,  the  defendant  sued  out  anappeal  to  tbid*  court.  At 
the  June  term,  1859,  to  whioh  the  appeal  wa$  returnable, 
a  eer&ararl  was  awarded,  on  motion  of  the  appellees  ;<  and 
the  certiorari  was  issued  on  the  l&t  October,  1859.  At  the 
fall  term,  1859,  of  the  circuit  court,  on  motion  of  the 
plaintiffi,  the  judgment  was  amended  nune  pro  iunc^  aa 
of  the  fail  term,  1868,  by  inserting  the  following  words : 
^^  And  it  appearing  to  the  satisfaction  of  the  cburt,  by 
proof,  that  publication  was*  made  giving  defendant  notice, 
aocording  to  law,  of  the  pendency  of  this  suit,**  etc.;  and 
this  amended  judgment  was  sent  up  by  the  derk  in  his 
return  to  the  certiorari.  It  was  assigned  for  error,  (among' 
other  things,)  that  the  court,  erred  iu  the  rendition  of 
judgment  against  the  defendant,  because  the  attachment 
was  issued  without  the  6tatuto!*y  afiSda^it,  and  because 
the  proof  of  publication  was  not  si^fficient. 

Thos.  Williams,  for  appellant. 
Clements  .&  Williamson,  contra. 

STONE,  J. — The  amended  judgment  is  proper!  j  before 
us  on  this  appeal,  and  must  be  regarded  as  the  judgment 
iu  the  cause.  We  content  ourselves  with  a  citation  of 
the  authorities.-^Cunningham  y.  Fontaine,  25  Ala.  644; 
Farmer  v.  Wilson,  84  Ala.  75;  Moore  v.  Horn,  5  Ala. 
234. 

[2.j  The  objection,  that  the  record  does  not  contain  the 
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affidavit  on  which  the  attachment  was  sued,  out,  is  not 
well  taken.— Code,  §§2561,  2562;  Jones  v.  Pope,  6  Ala, 
154 ;  Kirkraan  v.  Patton,  19  Ala.  32. 

[3.]  This  case  coming  up  on  appeal,  the  recital  in  the 
amended  judgment  entry,  "that  publication  wasimade 
gilding  defendant  notice  according  to  law,*'  was  not  a  suffi- 
cient compliance  with  the  8tatute.-r-Code,  §  2510.  The 
recital  should  show  that  the  publication  was  made- for  four 
consecutive  weeks,  giviflg  notice  of  the  attachment  and 
levy. — Keiffer  v.  Barney,  31  Ala.  193;  Butler  v,  Butler, 
11  Ala.  668;  Hartley  v.  Bloodgood,.16  Ali^.  233;  Cullum 
V.  Branch  Bank,  23  Ala.  7-97. 

Kcveraed  and  remanded. 


KAGLA:jfD  vs,  CALHOUN'S  ADM'R.  ^ 

[sVPEKSSnSAS  OF   FI.    FA.   AQAIVST  ASttimSTHAtOR's  SUBKTlES.] 

1.  Slatutt  of  limitations  against  tilier iff  ^s  fureties. — The  aot  of  1S32,  ppe- 
,  scribing  six  years  as  tlio  period  within  which  an  action  must  be 

commenced  against  the  sureties  of  public  officers  for  the  default 
of  their  principal,  (Clay's  Digest,  329,  {  90,)  does  not  apply  tea 
summary  proceeding  againftt  the  sureties  of  a  sheriff  on  bis  official 
bond,  for  the  default  of  their  prindipalas  administrator  by  yiitue 
of  his  office  as  sjieriff. 

2.  Ctfntilusitcfiess  of  probate  dtcree^-^A.  decree  of  the  probate  court 
against  an  administrator,  under  his  appointment  by  -yl^'tue  of  his 
office  of  sheriff,  concludes  the  sureties  on  his  official  bond  as  sheriff 
from  contesting,  before  that  court,  their  liability  for  the  default  as- 
certained by  the  decree,  on  the  ground  that,  after  the  expiration 
of  their  principal's  term  of  office  as  sheriff,  he  was  appointed  ad- 
ministrator de  bonis  non  in  his  individual  capacity,  and  gave  bond 
with  new  sureties,  who  thereby  became  liable  for  his  previpus  de* 
tault. 

Appeal  from  the  Probate  Court  of  Talladega. 
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TiTB^appellante  in  this  case  wer^  the  sareties  of  Solo-, 
mon  Spence,  on  hi& official  bond  as  .sheriff  of  Talladega 
county,  dated  the  7th  February,  1842.  On  the  17th  March, 
1842,' letters  of  administration  de  bonis  non  on  tha  estate 
of  John  C.  Oalhoun,  deceasejd,  were  granted  to  said 
SpeiKje,  by  virtue  of. his  office  of  sheriff.  On  the  6th  May, 
1845,  after  the  expiration  of  his  term  of  office  as  sheriff, 
said  Spettce  was  appointed,  on  his  individual  application, 
administratprde  bonis  non  of  said  decedent;-  and  thereup- 
on gave  a  new  bond,  ^s  such  administrator,' with  differ- 
ent sureties.  On  the  1st  September,  1846,  said  adminis- 
trator was  required  to  give  additional  security;  and  on 
bis  tfallure  to  do  so,  his  letters  were  revoked  oa  the  7th 
September,  1846,  and  the  administration  of  the  estate 
was  committed  to  William  Easley,  by  virtue  of  his  office 
as  sheriff.  On  the  23d  December,  1848,  after  the  expira- 
tion of  Easley's  term  of  office,  letters  of  administration  on 
said  estate  were  granted  to  Joseph  N".  Savery,.  by  virtue 
of  his  office  as  coroner  of  the  county..  On  the  14th  May, 
1855,  on  final  settlement  of  said  Spence's  accounts*  as  ad- 
ministrator, under  his  first  appointment  by  virtue  of  his 
office  of  sheriff,  a  decree  was  rendered  against  him  by  said 
probate  court,  iti  favor  of  said  Joseph  N.  Savery,  as  suc- 
ceeding administrator,  for  ^,686  38.  An  execution  on 
this  decree,  against  Spence  alone,  having  been  returned 
"no  property  found,"  an  execution  was  issued  on  thelOtb 
September,  1855,  against  him  and  the-sureties  on  his  offi- 
cial bobd  as  eheriffi  and,  on  the  Slst  March,  1858,  slh  alias. 
Thid  last  execution  having  been  levied  on  property  be- 
longing to  the  sureties,  they  thereupon  filed  a  petition  for 
a  supersedeas  in  the  probate  court ;  alleging,  in  addition  to 
the  fiicts  above  stated^  that  said  Spence,  up  to  the  time  of 
his  individual  appointment  as  administrator  of  said  estate,' 
wad  never  required  to  settle  his  former  official  administra- 
tion, and  had,  never  refused  to  do  so;  and  that  he  was 
then,  and  for  a  lorrg  time  afterwards  continued  to  be,  fully 
able  to  account  for  all  the  assets  which  he  had  received ; 
insisting  that,  upon  these  facts,  all  liability  for  the  assets 
^received  by  him  under  his  first  administration  was  trans- 
ferred from  the  sureties  on  his  official  bond  as  sheriff,  to 
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the  sureties  on  his  uew  bond  as  administrator  in  bis  indi- 
vidual capacity ;  and  pleading,  the  statute  of  limitations  of 
SIX  years,  as  a  bar  to  the  proceediiifi:  against  them.  A 
transcript  from  the  .records  of  the  probate  court,  showing 
all  the  proceedings  had  in  the  matter  of  said  intestate's 
estate,  was  made  an  exhibit  to  the  petition.  The  plain- 
tiff in  execution  demurred,  to  the  petition — "1st.  b^ca.ase 
the  statute  of  limitations  of  six  years  is  no  bar  to  the 
plaintiff's  right  to  collect  this  money;  2d,  because  the  pe- 
tition does  not  aver  that  Spenco,  when  he  was  appointed 
administrator  in  his  individual  capacity,  had  in  his  posses- 
sion, unconverted  to  his  own  use,  the  assets  of  said  estate  ; 
3d,  because  the  administratiaa  ht^ving  once  attached 
to  the  office  of  sheriff^  the  orphan's  cQurt  had  no  au-' 
thority  to  detach  it,  unless  the  record  shows  one  of  the 
facts  on  which  the  statute  gave  the  authority ;  ^nd,  4tfe, 
because  the  facts  set  forth  in  said  petition  are  not,  in  law^ 
sufficient  to  authorize  the  court  to  quash  said  execution." 
The  probate  court  sustained  the  demurrer,  and  dismissed 
the  petition  ;  and  \ts'  ruling  is  here  assigned  aa  error. 

Jas.  B.  Martin,  for  appellants. 
ALiix.  &  J  NO-  White,  contra^ 

R.  W.  WALKER,  J.— Thp  act  of  1821  provided  for 
tlie  grant  pf  administration  to  the  sheriff  or  coroner  of 
the  county,  where  n.o  other  administrator  had  qualified,  or 
where  the  administration  had  become  vacan.t  by  deaths  re- 
moval or  resignation ;  and  enacted  that,  in  such  case,  "un- 
less the  judge  shall  otherv^ise  order,  no  other  oath^  bond  or 
security,  shall  be  necessary  to  be.given,  than  the  bond  and 
oath  of  office  already  taken  and  giv^n  by  such  sheriff'  or 
coroner ;  but,  on  hjs  bond  for  the  performance  of  the  du- 
ties of  his  office,  he  and  his  securities  shall  be  lial;>le  for 
his  administration,  and  such  bond  may  be  sued,  aud  judg- 
ment from  time  to  time  recovered  thereon,  in  the  same 
manner  as  is  or  may  be  provided  by  law  in  case  of  other 
bonds  of  executors,  administrators  audguardians.  "-Clay's 
Digest,  222,  §  10.  By  the  act  of  1822  it  was  provided, 
that  the  act  of  1821,   abpve  recited,  "shall  be  taken  and 


Digitized  by 


Google 


JUKE  TERNf,  1860. >  609 

Ragiand  v.  Calhoun's  Adixi'r. 

Btrictly  construed,  so  as  to  attach  the  administration  to 
the  offices  of  sheriff' •or  coroner,  and  not  to  the  person.*' — 
Cl^^y's  Digest,  223,  §  10.  The  act  of  1832  declares,  that 
^'noaction,  sait,  or  motion,  shall  be  maintained  against 
the  security  .or  securities  of  any  sheriff*,  constable,  or  other 
p.ublic  officer  of  this*  State,  fot  any  misfeasance,  malfea- 
sance, or  -other  cause  whatever,  hereafter  cofaimitted,  un- 
le^  the  sape  be-commenced-or  prosecuted  within  sixyekrs 
next  after  the  commission  of  the  act  coinplained.of." — 
Clay's  Digest,  829,  §  90.    . 

Spehee  was^  by  virtue  of  his  office  of  sheriff,  appointed 
administrator  de  bonis  noUj  in  March,  1842.  His  term  of 
office,  and  with  it  his  administration  under  the  appoint- 
ment just  referred  to,  .expired  in  March,  1846.'  This  pro- 
ceeding against  the  petitioners,  who  were  his  sureties  on 
his  official  hpnd  as  sheriff'^  and  as  such  bound  for  his  acts 
'as  administrator  de  bonis  non  by  virtue  of  his  office,  was 
not  instituted  until  more  than  six  years  after  the  termi- 
nation of  hi»admini&tratioD-  The  petitioners  now  invoke 
the  pro);ection  of  the  special  statute  of  1832,  above  cited; 
and  .the  question  is,  whether  the  limitation  provided  by 
that  act  applies  to  a  default  committed  by  a  sheriff^  as  ad- 
ministrator, when  he  has  been  appointed.such  administra- 
tor in  his  capacity  of  sheriff,  and  has  qualified  and  acted 
as  such  under  his  general  official  bond. 

if  the  statute  does  apply  to  such  a  case,  the  result  pro- 
duced-is  certainly  4i  singular  one^  Under  the  act  of  1821,- 
wbfen  a  sheriff' ier appointed  administrator  viriute  officii,  the 
court  may  requke  him  to  execute  a  special  administration 
bond,  or  may  permit  him  to  qualify  and  act  as  adminis- 
trator under  his  official  bond  as  sheriff.  The  effect  of  the 
statute  is,  thatwhea  the  latter  course  is  adopted,  the  offi- 
cial bond,  becomes  ah  administration  bond,  and  the  sher- 
iff and  his  sureties  are  liable  upon  it,  to  the  same  extent 
as  if  they- bad  executed  an  administration  bond  proper, 
under  an  order  of  fhe  court. — See  Gov,  v.  Davis,  9  Ala. 
918.  If  the  court  should  require  the  sheriff  to  execute  a 
special  administration  bond,  there  can  be  no  doubt  that 
he  and  hi^  sureties  on  such  bond  would  be  liable  to  the 
summary  remedy  provided  by  the  act  of  1832,  (Clay's  Di- 
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gest,  305,  §  46;)  atid  that  tWs  liability  would  be  wholly 
uninfluenced  by  the  statute  of  luuitations  of  six  years. 
If  this  be  tru-e,  and  if  it  also  be  true  that  the  official  bond 
of  a  sheriff,  when  appointed  administrator  by  virtue  of  his 
office,  becomes  an  j^dministration  bond  for  the. purpose., 
of  such  administration— that  in  fact  the  .one  bond  is  but 
a  substitdte  for  the  other— it  would  -seem  to'follow,  that 
the  sureties  slwuM  be  liable  to  tte  sanie  remedies  in  the 
one  case  as  in  the  other  ;.  and  it  would  look  lika  defeating 
the  purposes  of  the  statute,  were  we  to  hold  that,  while 
the  statute  of  limitatipjis  affords  rio  protectioo  :to  ^the 
sureties  on  a  special  administration  bond,  it  should  operate  • 
a  complete  bar  in  favor  of  the  sureties  on  the  official  bond, 
which  is  but  a  substitute  for- an  administration  bond 
proper.  "         .  '  ■  -  ^       . 

Moreover,  the  whole  fratne  and  phraseology  of  the  act 
of  1832  point,  as  it  seems  to  us,  to  official  defaulte,  and 
not  to  omissions  of  duty  by  an  admioistratbr.  The  act 
provided,  that  if  the  claim  be  in  favoi*  of  an  infant,  or  per- 
son 71071  ooriipas  mentis^  &c,y  the  suit  might  be  brought 
within. three  years  after  the  terminatioh'of-the  disaWHtj'; 
and  by  the  2d  section  it  was  provided,  that  for  any  mal- 
feasance, m-isfeasance,  or  other  cause  of  action,  tkereiofore 
committed  by  any  sheriff,  &c.,  no  suit,  &o.,  should  be  maiti- 
tained  against  hisipureties,  unless  commenced  within  three 
years-after  the  passage  of  that  act. — Clay's  Digest,  329, 
§  91.  ISow;  so  far  as  the  probate  and  circuit  courts  are  con- 
cerned, no  suit  can,  in  the  first,  instance,  be  maintained 
against  the  sureties  of  an  administrator.  The  default  and 
liability  of  their  principal  must  be  Kseertaincd  and  fixed, 
before  there  can  be  any  proceedings  against  them.  Con- 
sidering the  delays  which  frequently  attend  litigation,  it 
is  scarcely  presumable  that,  the  legislature- would  have 
prescribed  a  three-years  bar  in  this  class  of  cases,  to  per- 
sons who  had  been  disabled  .  from  bringing  suit,  or  to 
those  who  complained  of  defaults  committed  before  the 
statute  was  enacted.  The  statute,  thus  construed,  would 
certainly  be  a  hard  one;  for  it  would  operate  a  bar  in  fa- 
vor of  the  sureties,  at  the  end  of  three  years,  when  pos- 
sibly, with  his  best  diligenpe,   the  claimant  coutd  not, 
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within  that  time,  place  himself  in  a  conditian  to  com- 
r^eoce  proceedings  agaihst  them. 

Oitr  conclusion  on  this  branch  of  the  oa^e  is,  that  the 
statute  of  Umitationsr  affords  no- protection. to  th6  peti- 
tioners^ 

2.  The  petition  alleges,  that  Bpence's  term  of. office  as 
sheriff,  aud  with  it  his  administration  by  virtue  thereof, 
expired  in  March^  1845 ;  th^t  on  6th  May,  1845,  he  was, 
upon  his  owa application,  appointed  administrator  d^bmis 
non  in  his  individucd  eapadty,  and  gave  ^  i^ew  bpnd,  with 
a  dift'erent  set  of  sureties  from  thpse  who  were  on  his  o^- 
eial  bond. as  alieriff;  .that  until  after  , his  second  appoint- 
ment, he  had  never  been  called  upon  to  setthe  his  admin- 
istration, and  had  never  refused  to  do  so ;  and  that  from 
tlietime  of. his  appointment  as  administrator  virtute  officii^ 
until  tong  alter  his  appointment  in  his  individual  capacity, 
he  wj^s  fully  .able  at  all  tii!nes  to  have  accounted  itor  the 
assets  he  may  have  received..  It  is' insisted,  thatSpence's 
second  appointment  in  1845,  aiid  the  execution  of  his 
bond,  and.  his  quAlification  ntider  that  appointment,  oper- 
ated a  ti:an8fer  of  the  assets  then  on  hand,  to  his  second 
administration,  and  a  consequent  discharge  of  the  sureties 
for  tile  first  administration  from  liability  therefor;  and 
that-from  tho  passage  of  the  ac,t  of  4th  February,  1846, 
(Acts  '457-6,  p.  14,)  by  wMfch  an. administrator  de  bonis  non 
'vyaa  authorized  to  call  the  previous  adhxinistrator  to  ac* 
count  foi*  all  assets  which  had.been  re.ceived  and  convert- 
ed by  hip  i,  if  not  from  thedat^ot  the.  second  appoint- 
ment, the  sureties  upon  bis  bond  as  sheriff  were  also  dis- 
charged from  any  liability  incurred  for  devasiavits  commit-' 
ted  during  the  first  administration. 

Theprinciple  on  which  this  proposition  is  sought  to 
be  maintained  is,  that  where  a  debt  and  credit — a  right  to 
demand,  and  an  obligation  to  pay — co-exist,  even  for  tv 
moment,  in  the  tome  person,  the  debt  is  extinguished  by 
preeumption  of  its  payment.  The  argument  is,  that  if 
the  second  administratioB  had  been  conferred  upon  a 
stranger,  he  would  have  been  at  once  entitled  to  receive 
from  Spence  all  unadministered  assets  on  band  ;  aiulthat 
after  the  passage  of  the  apt  of  4th  February,  1846,  bo  could 
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have  called  Spence -to  a  full  acoouut  of  his  administm- 
tioa;  that  when  the  second  administration  was  con- 
ferred, not  upon  a  stranger,  but  upon  Spence,  the  former 
administrator,  he  became  en.titled,  in  his  new  capacity, 
to  a  transfer  of  the  unadministered  assets ;  that  on  the 
passage  of  the  act  of  T8*6,  be  became  entitled  to  an  3,0- 
CQunt  of  the  past  administration;  and  being  thus  both 
debtor  and  creditor,  and  incapa;ble  by  recognized  leg^l 
process  of  suing  himself,  or  obtaining  this  account  and 
transfer,  th«  same  results  were*  produced  by  operation  of 
law  ;  and  Spenoe,  as  administrator  by  virtue  of  His  office, 
and  his  sureties  for  that  administration,  were  discharged 
from-  all  liability  on  account  thereof,  and  a  corresponding 
liability  substituted  in  Spenoe  as  administrator  in  his  in- 
dividual capacity,  and  his  sureties  under  .this  second  ap- 
pointment—See  Enicks  v.  Powell,  2  Strob.  Eq.  196,  205- 
6-7;  also,  Trimmier  V.  Trial,  2  Bailey's  Law  R.  486-7; 
Joyner  v.  Cooper,  ib.  199 ;  Simkios  v!  Cobb,  ib.  601,  65. 

Whatever  may  be  the  ultimate,  decision  of  the  interest- 
ing question  hefe  suggested,— ^which  we  leave  open  to  be 
decivle^  when  it  arises,  not  intending  by  anything  we  have 
said  to  intimate  an  opinion  theonie  way  or  the  other, — it 
can  beof  no.  avail  to  these  petitioners,-  for  riae  reason,  that 
the  probate  court  has,  by  its  decree,  determined  that 
Spence  was  liable  for  the  am'oartt  thereof,. in  his  capacity 
as  administrator  de  bonis  non  by  vii^tue  of  his  office  of 
sherift';  aqd  that  his  securities  are  concluded  by  that  de- 
cree. It  is  too  well  settled  in  this  State  to  be  any  longer 
the  subject  of  controversy,  that,  in  the  absence  of  fraud, 
the  sureties  of  an  administrator  are, concluded  by  a  final 
settlement  of  their  principal  in  the  probate  court.— Lam- 
kin  V.  Heyer,  19  Ala.  228,  233;  Williamson  v.  Howell, 
4  Ala.  693;  Slatter  v.  Glover;  14  Ala.  648;  McLure  v. 
Golclpugh,  5  Ala.  69;  Watts  v."  Gayle,  20  Ala.  817  ;  Per- 
kins V.  Moore,  16  Ala.  16.  It  is  shown  by  the  record  from 
the!  probate  court,  which  is  attached  as  an  exhibit  to  the 
petition,  that  the  proceeding  which  led  to  the  decree 
against  Spence,  was  a  proceeding  for  the  final  settlement 
ofhis  accounts  as  administrator  de  bonis  non  by  virtue  of 
his  office  of  eherifi',  under  the  appointment  made  in  March, 
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1842 ;  and  the  decree  which  was  rendered  by  the  court 
is  agivinst  "Solomon  Spence,  late  sheriff  of  Talladega 
county,  and  as  such  administrator,  de  bonis  noriy^  &c.  The 
settlement  made  was,  upon  its  face,  a  settlement  of  the 
first  administration,  for  which  the  petitioners  were  adre- 
ties.  If,  by  re^aeon  of  his  8ect)nd  appointment  and.qu^l- 
jnication,  Spenjoe  was,  in  his  capa(;ity  as  administrator  de 
banis  non  by •  virtue,  of  his  officd,  discharged  from  the  snm 
charged  against  hibfi  in  th^  account  stated  J^-the  probate 
court,  he  could  have  shown  this  fact  on  the  final  settle- 
ment, and  prt^ected  himself  from  the  decree  which  was 
rendered.  This  he  did  not  do,  and  his  failure  isconclu- 
sive  alike  oh  him  and  his^sureties.  The  question'  cannot 
be  again  litigated  in  the  probata.  coUrt ;  for  that  would  be 
toupset  the  entire  Settlement,  for  the  mere  purpose  of 
contesting  a  fact,  'wlrich  could  have  been  tried  at  the  final 
Settlement.  The  defense  insisted  on  is,  that  Spence  was 
liable  for  the  assets  of  this  estate  under  his  second  admin- 
istration,, an^  not  his  first.  But  the  decree  of  the  court 
ascertains  that  ie  was- liable  for  them  und^r  his* first  ap- 
pointment ;  and'  that  decree  concludes  alike  him  and  his 
sureties. — ^Lamkin  v.  Heyer,  19  Ala.  232 ;  Williamson. v. 
Howell,  4  Ak.  693;  Slatter  v.  Glover,  14  Ala.  648; 
HoLure  v;  Oololough,  5  AJa.  69,  70;  Spence  v.  Savery, 
25  Ala.  731. 
Decree  affirmed. 

A.  J,  Walkeb,  C.  J.,  not  sitting. 


MAHSHALL    COUKTY   vs.    JACKSON   C50UKTT. 

[action  AOAINST  COCNTT  on  claim   ALLOITED  by  COHHISSIONBRB'  COtRT.] 

r.  Anion  doe$  not  /M.—Under  the  pKoViuons  of  the  Code,  ({J  763, 
775.  2141,)  an  action  doea  not  lie  against  a  county,  on  a  claim 
which  has  been  allowed  by  the  commissionerB'  court. 
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Appeal  from  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  S.  D.  Halts. 

The  complaint  in  this  cas^  was  as  foHows : 

"  The  County  of  Jackson  ^      Tlie  plaintiff  ^laime  of  tbie 
vs.  y  defendant  three  hundred  and 

The  County  of  Marshall,  j  fifty-eight  dqllars,  due  to 
plaintifi  by  the  judfl^ment  of  the  commissioners*  court 
of  Ifarshall  county,  rendered  at  tho  August  term,  1842, 
whereby  a  claim  in  favor  of  plaintiff,  and  against  defend- 
ant,  for  said  sum  of  three  hundred  and  fifty-eight  dollars, 
was  allowed,  and  ordered  to  be  paid ;  which  .said  judg- 
ment,  with  interest  thereon,  ia  due  and* unpaid.^* 

The  defendant  demurr^  to  the  complaint,  "because it 
does  not  allege  that  the  claim  sued  on  wa«  presented, 
within  the  time  limited  by  section  776  of  the  Code,  to  the 
court  of  county  commissioners  of  Marshall  county,  and 
either  disallowed  by  that  court,  or  reduced  by  it  and  re- 
fused by  the  plaintiff;**  but  the  court  .overruled  the  de- 
murrer. **  On  the  trial,"  as  the  bill  of  exceptions  states, 
*'the  plaintiff  read  iu  Evidence  the  act  of  the  legislature 
of  this  State,  approved  January  7th,  1841,  entitled  *  An 
act  ior  the  final  settlement  of  the  controversy  l^etween 
the  counties  of  Marshall  and  Jackson,  touching  a  cettain 
claim  of  the  former  against  the  latt<ir  county;'  (Session 
Acts  1810-1,  p.  101 ;)  and  then  proved,  that  at  a  regular 
term  of  the  court  of  commissioners  ^f  roads  and  revenue 
for  the  county  of  Marshall,  held  in  August,  1842,  the 
following  judgment  or  order  was  made  by  said  court: 

*  The  State  of  Alabama,  Marshall  County,  -i 

Commissioners*  Court,  August  term,  1842.      j 

Marshall  County  to  Jackson  County,  Dr. 

To  balance  due  from  said  county  of  Jackson,  as  by 
an  act  of  the  legislature  passed  on  the.  7tli  Janur 

ary,  1841 !...$858 

*Iti8  ordered  by  thecourt,  that  the  sam6  be  allowed  and 
paid  out  of  any  moneys  in  the  county  treasury  not  other- 
wise appropriated.' 
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"It  was  further  proydd,  that  on  the  16th  August,  1842, 
a  certified  copy  of  said  order  gr  judgment  was  issued  and 
delivered  to  the  plain tiii,  and  Was  by  him  6h  that  day  filed, 
as  a  claim  against  the  defendant,  with,  the  county  treastirer 
of  &aid  defendant,  who  thereupon  endorsed  on  it  the  follow- 
ing, words:  *  Jackson  county  claim  vs.  Marshall  county, 
No.  441,  for  $358,  filed  16th.  August,  1842  ;*  to  which  s»id 
treasurer  signed  hia.  name.  This  being  all  the  evidence, 
the  cour%  charged  the  jury,  that  if  they  believed  the  said 
evidence,  the  platntife"  was  entitled  to  recover  a  judgment 
for  the  debt  in  said,  paper  mentioned,  with  interest  there- 
on ;  to  which  charge  the  defendant  excepted." 

T^he  overruling  of  the  demurrer  to  the  complaint,  and 
thjB  charge  of  the-  court,  are  assigned  as  e^ror. 

QoLDTHWAiTE,  KiCE  &  Semplb,  for  appellant. 
tVALKEE  &  BiucKELL,' contra.   . 

A.  J.  WALKER,  0.  J— Cou9ties  are  by  the  Code 
mad^  bodies  corporate,*  with  capacity  to  sue  and  be  sued; 
but  *upon  the  liability  to  be  soed  there  is  this  restriction, 
that  bo  suit  shallf  be  brought  against  a  county  until  the 
claim  or  demand  has  been  presented,  within  a  prescribed 
time,  to  the  court  of  county  commissioners,  and  has  been 
by  such  court  either  disallowed,  or  reduced  and  refused 
by  the  party.— Code,*  §§  763,  775,  2141.  The  statute,  in 
language  which  seems  incapable  of' being  made  pl(riner 
by  argument  or  illustratioh,  requires,  as  a  condition  pre- 
cedent to  the  maintenance  of  a  suit  against  a  county,  that 
the  claim  or  demand  shall  have  either  been  disallowed,  or 
reduced  and  refused  by  the  party.  This  regulation  is  in- 
dispensable, in  order  that  full  effect  may  be  given  to 
another  section  of  the  Code,  which  required,  that  daims 
allowed  by  the  courl  of  county  commissioners  shall  be 
paid  in  the  order  of  their  presentation.— Code,  §  791.  If, 
after  the  allowfincQ  of  a  claim,  there  should  be  a  refusal 
to  pay,  the  party  injured  by  such  refusal  has  a  remedy, 
whetheij  it  results  frotn  the  fjiilure  to'  levy  the  proper  tax, 
or  from  the  tortious  couduet  of  the  trcaaurer.-^Tarver  v. 
Comm'rs'  Court,  17  Alai  626;  Code,  §  795.    Aftei*  a  claim 
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has  beea  allowed  by  the  court  of  county  commissioners, 
there  is  no  necessity  for  a  suit  against  the  county,  and 
there  is  a  manifest  propriety  in  prohibiting  suit  upon  it. 
Aa  the  restricf ion  upon  the  liability  of  u  county  to  bo 
sued,  so  plainly  declared  by  the  statute,  is  consistent  with 
the  other  laws  relatipg  to  the  same  subject,  and  mani- 
festly  reasonable  and  proper,  there  is  not  the  slighteajt 
occasion  for  departing  from  the  literal  mandate  of  the 
law.  We  decide,  therefore,  that  this  suit  cannot  be  main- 
tained upon  the  pleadings  and  facts  before  us. 
Judgment  reversed,  atid  cause  remanded.  * 


In  RB  OARMICHAEIi. 

[iNQlJISITlOir  Ol*  LUN ACT.]    . 


1.  Tb  wkdt  ^iUim  may  testify. — A  witness  can  -not  b^  ask^,  on  the 
trial  of  an  inquisition  of  lunacy,  'Vhetliery  in  his  opinion,  the  de- 
fendant was  dcapable  of  taking  care  df  himself  apd  managing  his 
affairs.  , 

Appeal  from  the  Probate  Court  of  Talladega. 

In  the  matter  of  John  Carmichael,  on  the  petition  of 
Daniel  Carmichael,  his  brother,  to  have  him  declared  non 
compos  mentis.  "On  the  trial  before  the  jury,"  as  the  bill 
of  exceptiori€  states,  "the  petitioner  introduced  a  witness 
who  testified,  that  he  had  known  the  defendant  for  four- 
teen or  fifteen  yejtrs,  and  had  known  hini  well  for  five  or 
six  years  last  past ;  that  he  had  not  seen  him  for  five  or 
six  years  prior  to  1852,  the  defendant  having  been  absent 
from  the  State ;  that  he  had  lived  Within  a  naile  of  the 
defendant,  from  1852  until  about  two  years  ago,  when  he 
(witness)  removed  about  fourteen  mileB  from  him ;  that 
he  was  never  in  the  defendant's  house,  nor  had  the  d^- 
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fendant  ever  lived  with  him,  or  stayed  all  night  with  him ; 
that  he  only  knew  the  defendant  as  he  knew  other  neigh- 
bors, but  was  not  intimately  acquainted  with  him,,  and 
had  never  tratisaeted  any  basiness  with  him ;  and  that  he 
had  observed  the  appearance  of  the  defendant,  and  the 
exprQg&ion  of  his  feee  and  eyes.  On  this  state  of  proof 
&B  to  thi^  wkness'  knowledge  and  aeqaa.intance  with  the 
defendant/-  the  court  permitted  the  petitioi^er  to  ask  said 
witness,  agai&st  the  defendlACit's.  objections,  the  following 
qnestiens^  '^Whether  or  not  he  was  well  enough  ac- 
quainted with  the- ddfendai!it  to  havWau  opinion  as  to  his 
soundness  or  unsoundness  of  mind';''  <'what  his  opinion 
was,  <is  to  the  soundni^ss  or  unsounduess  of  the, defend- 
ant's mind ;"  and  "whether^  in  his  opinion,  the  defendant 
was  capable  of  taking  eare  of  himself  and  managing  his 
affiiirs^"  The  amwer  of  th^  witnesB  to  the  last  question 
was,  "In  my  opit^ipn,  he  is  incompetent  to  take  care  of 
himself  and  manage  hisaffairs*"  The  allowance  of  these 
questions^  to  ^aich  of  which,  with  the  answers  thereto, 
the  defendant  reserved  an'  exception,  is  now  assigbed  as 
error.  « 

Jab*  B.  MARTXiir,  with  &»o.  S.  Waldbn,  for  appellant. 
L,  E*  PERSONS,  and  Jno.  White,  contra. 

STONE,  J. — ^The  witness  should  n^t  have  beet?  allowed 
to  testify  that,  in  his'opinion^  John  E.  Carmicbael  was  in- 
competent to  manage  his  affairs  and  take  care  of  himself. 
Walker  v.  Walker,  84  Ala,  469;  Hall  v.  Goodson,  32  Ala. 
277 ;  Stubba  v.  Houston,  38  Ate.  566.  ' 

Rever8e(^  laud  remanded.        ' 


40 
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JONEB  vs.  LAWRENCE. 

[acwon  on  attachment  UOSD-J 

I.  When  action  lies  ou  attadkment  bond,  for  vfrongful  suing  out  qf  attaclt- 
ment. — The  faet  that  h  non-resident  debtor,  against  whom  an  atUcli- 
ment  is  here  sued  out  by  a  non-resi4ent  creditor,  did  not  haresef- 
ficijBnt  property  in '  the  State  of  his  residence  to  pay  all  the  Uebta 
then  and  there  owing  by  him,  although  sufficient  to. pay  the  debt 
of  such  attaching  creditor,  (Code,  J  25O0»)  i^  no  defense  to  an  ac- 
tion on  the  attachment  bdnd,  to  recover  damagek  for  the  wrongful 
•  suing  out  of  the  wyit.  .    • 

Appeal  from  the  Circuit  Court  of.  Montgomery. 
Tried  before  the  Hon.  J05N  Gn^i/  SHeBTBR. 

.  This  action  was  brought  by  Francia  ^f.  LawFeoee, 
against  Seaboirn^  Jones  dnd  pdiers;'  an'd  was  fouuded  on 
an  attachment  bond,  dated  the  J6thMareb,  1^54,  the  con- 
dition of  which  was  as  follows:  "The  conditio^  of  the 
above  obligation  is  bnch,  that  ^vhereas  the  said  Seaborn 
Jones  has,  on  the  day  of  thie  dat6  hereof,  prayed  an  attach- 
ment at  the  suit  of  himself,  by  his  i^gent,  John  A.  Jones, 
against  the  estate  of  the  said  Lawrence^  for  tlve  sum  of 
94,327  64,  and  has  obtained  4he  same,  returnable  to  the 
next  term  of  the  cir6uit  court  of  Montgomery  oonnty,-*- 
now,  if  said  plaintid  shall  prosecute  eaid  ftttacbmcnt  to 
effect,  and  pay  the  dflrfendant  all  such  ^osts  atid  damages 
as  he  may  sustain  by  reason  of  the  wrongful  or  vexatious 
suing  out  of  such  attachment,  then  this  obligation  to  be 
void,"  &c.  The  complaint  aHeged,  that  the  condition  of 
said  bond  ''has  been  broken  by  the  defendants,  in  this — 
that  the  said  Seaborn  Jon6s  has  failed  to  pay  plaintiff  all 
such  coats  and  damages  as  be  has  sustained  by  reason  of 
the  wrongful  and  vexatious  suing  out  of  said  attachment; 
and  plaintiff  avers,  that  said  attachment  was  wrongfully 
and  vexatiously  sued  out,  to  his  damages  as  above  stated ; 
and  that  there  was,  at  the  time  of  the  suing  out  of  the 
same,  or  before  or  since,  no  legal  cause  or  ground  for 
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suing  out  said'  attachment;  and. that  the  said  Seaborn 
Jonefe  and  himself,   at   the  time  of  the  suing  out  of 
said  attachment,  were  both  non-residents  of  the   State 
of  Alabama;  and  that  he  (the  plaintiff)  had  sufficient 
pi'operty  ^n-  Georgia,   (which   then,  was,'  .and    now  is, 
the  State  of  his  residence,^  wherefrom  to  satisfy  the  debt 
for^'hich  said  attachment  was  sued  out  against  him ;  and 
tl^at  the  said  defendants  knew  that  he  had  sufficient  prop- 
erty in  said  Stater  of  Georgia,  wherefrom  to  satisfy  said 
debt  ;•  and  plaintiff  denies  that  he  had  not  sufficient  prop- 
erty in  the  State  of  his  residence,  wherefrom  to  satisfy 
said  debt  for  which  said  cfcttachment  was  sued. out." 
,  *'0n  the  ^rial,"  as  the  hiHof  exceptions  states,  "the 
plaintiff  introduced  e^^idenee  tending  to  show  his  right  to* 
recover  damages  j  and  the  defendants  introduced  evideoee 
tending  to  $how;,  that  the  plaintift'^s  property  i.n  Qeorgia, 
the  State  of  his  residence,  at  the  time  the  attachment 
against  him  was  dued  out,  although  sjuffiQient  to.  p^y  the 
particular   debt  on   which  said   attachment   was    sued 
out,  \<ras  DOt  sufficient' to  pay  all  the  debts  then  owingby 
bimin  that  State.    On  fhis  evideuQe,  the  defendants  asked 
the  court  to  instruct  the  jury,,  that  if  the  plaintiff's  prop- 
erty in  the  State  of  his  residence  was  not,.at  the  time  said 
attachqient  was  sued  out,  sufficient  to  pay  ^11  the  debts 
then  and  there  due  and  Q>vittg  by  him,  although  sufficijcnt 
to  p^iy  the  particular  debt  on  which  the  attachment  issued, 
then  the  plaintiff*  could  not  recover;  which  charge  the 
court  refused,  and  the  defendants  excepted."' 

Tho  refusal  of  the  charge  asked  is  assigned  as  error. 

Watts,  Judge  A  Jackson,  for  appellants. 
'   GoLDTHWAiTB,  Ricx  &  Sbmplb,  boHtra. 

.  R.  W.  WALKER,  J.— ^This  is  a  suit  upon  an  attach- 
flftent  bond,  given  in  a  case  in  which  a  non-resident  cred- 
itor sued  out  an  attachment  against  a  non-resi dent  debtor* 
The  Code  requii^es  that,  in  such  a  oajse,  the  plaintiff*  must, 
"in  adclition  to  the  oath  uecessary.in  other  cases,  swear 
that,  according  to  the  best  of  his  knowledge,  information 
and  belief,  the  defendant  has  not  sufficient  property  within 
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the  State  of  his  residence,  wberefrom  to  satisfy  the  deht." 
Code,  S  2609.  The  'simple  question  presented  for  decision 
18,  whether,  when  the  plaintift*  in  the  attachment  is  sued 
on  his  bond,  for  wrongfully  suing  out  the  attachment,  he 
makes 'a  full  defense  to  the  action,  by  proving  that,  al- 
though the  debtor  had  sufficient  property  in  the  State  of 
his  residence  to  satisfy  the  particular  debt  on  which  the 
attachment  issued  ;  yet  he  did  not  have  property  in  sucb 
State  sufficient  to  pay  all  the  debts  tlien  owing  by  him, 
and  due  therein.  This  question  must  be  answered  in  the 
Negative.  The  plaintiff  is  to  tfwear  that,  according  to  the 
best  of  his  knowledge,  &e.,  the  defendant  has  not  suffi* 
cient  property  within  the  State  oi  his  residence  t*to  satisfy 
the  debt:'  What  debt  ?  '  Obviotisly  the  debt  to  recover 
which  the  attachment  is  sued  out.  The  legislature  hae 
required  the  non-resident  creditor,  whect  ,he  proceeds 
against  another  non-resident,  to  swear  to  a  state  of  facts 
which,  if  true,  would  clearly  sliow  that  the  creditor  could 
'not,  if  he  made  the  attempt,  collect  his  debt  in  the  State 
of  the  debtor's  residence.  The  uselesaness  of  legal  pro- 
ceedings there,  justifies  the  resort  to  the  process  of  attach- 
ment here.  But  it  does  not  follow,  that  the  creditor  would 
be  unable  to  collect  his  debt  in  the  State  of  the  debtor's 
residence,  simply  because  the  property  of  the  debtor  was 
insufficient  to  satisfy  all  of  his  liabilities.  It  is  not  un- 
usual for  diligent  creditors  to  collect  the  whole  of  their 
demands  against  persons  whose  assets  do  not  equal  tbeir 
debts. 

A  resident  creditor  can  not  sue  out  an  attachment 
against  a  resident  debtor,  simply  becanse  the  latter  is  in- 
solv^ent;  and  no  good  reason  can  be  assigned,  why  one 
non-resident  should  be  allowed  to  attach  the  property  of 
another,  on  grounds  which  would  not  justify  such  a  pro- 
ceeding on  th^  part  of  one  resident  of  the  State  against 
another.  If  any  difference  should  be  made^  it  should  be 
rather  in  favor  of  the  resident,  than  of  the  non-resident 
creditor.  The  remedy  by  attachment  is  a  harsh  one,  at 
beat ;  and  this  is  especially  the  case,  where  both  parties 
are  non-residents. .  We  feel  no  disposition  to  extend  the 
right  to  the  u^eof  this  process  by  one  non-resident  against 
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aaothePi  to  cases  not  falling  within  the  language  employed 
bj  the  legislature.  . . 

.  Whether  the  existence  of  reasonable  .ground  to  believe 
that  the  debtor  had  not  sufficient  property  in  the  State  of 
his  residence  to  satisfy  the  debt  of  the  attaching  oreditor, 
would  be  a  defense  tp  an  action  on  the  bond,  is  a  question 
not  presented  by  this  reqord.. — See  Pettit  v.  Mercer,  -8  B. 
Monroe,  61--2. 
Judgment  affirmed. 


CLARK  k  SATJ33DER8  vs,  MOBILE  SCHOOL 
'  COMMISSIOJSTEKS. 

.    [gabnishment  on  judgment*] 

1.  What  eon^UuUs  public  corporation, — The  Mobile  school  commission- 
ers, aa  egtabliflrhed  by  the  acfc  "  to  tegulate  the  system  of  public 
sohopU  in  tke  county  of  Mobile,"  (Session  Acts  1363-4,  p.  190,) 
CQAstitut^  a 'municipal  or  publio  corporation. 

2.  A^ainAt  tphov^  garniikjneut  lie^—k  publie  or  municipal  corporation 
\b  not  amenable  to  the  process  of  garnishment,  under  the  laws  of 
thisStote;  and  this  exemption  involvesno  violation  of  the  first 
artiole  of  the  constitution,  whieh  declares  that  "  no  set  of  men  are 
entitled  to  exclusive,  isieparate  emoluments  or  privileges,  but  in 
consideration  of  public  services." 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RapieH. 

Thb  appellees  in  this  case  were  summoned  by  process 
of  garnishment,  on  the  6fh  March,  1860,  as  the  debtors 
af  Charles  Marechal,  against  whom  the  appellants  had 
obtained  a  judgment,  in  the  circuit  court  of  said  county, 
on  the  2l8t  April,  1859.  The  ganiishces  appeared,  and 
answered,  by  way  of  plea,  that  they  were  a  public  corpo- 
ration under  the  act  of  1854,  entitled  '^An  act  to  regulate 
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the  system  of  public  schools  of  the  county  of  Mobile,'* 
(Session  Acts  1853-4,  p.  190 ;)  and  therefore  prayed  that 
the  garnishittent  might  be  quashed.  The  circuit  court 
overruied  a  demurrer  to  the  plea,  and  quashed 'the  gar- 
ulshnveut ;  and  its  judgraetit  is  here  assigned  as  ^rror. 

F.  S,  Blount,  for  appellants.  '  ' 

P.  IlAMtLTON,  contra. 

A.  J,  WALKER/ C.  J.— ThQ  Mobile  school  com tois- 
sioners  certainly  constitute  a  municipal  orpu"bJic  corpora- 
tion. In  the  Mayor  and  Aldermen  of  Mobile  y.  Rowland, 
(26  Ala.  498,)  it  was  decided^  that  such  corporations  are 
not  amotiable  to  the  process  of  gdpnisl^me.nt  j  and  the 
legislature,  by  a  special  enatraent,  bringing  private  Corpo- 
rations within  the  operation  of  the  garpi^hment  Jaw,  has 
very  clearly  manifested  a  positive  design  *o  leave  mu- 
nicipal corporations  free  from  the  influence  of  such  law. 
Pamphlet  Acts  of  1855-56,  p.  6.  We  think,  therefore, 
it  is  cer^tain  that  municipal  corporations  are  not  subject  to 
garnishment  in  this  State,  an.d  we  are  content  to  abide  by 
the  decision  abovfe. cited. 

It  is  contended,  that  this  failure  to  include  municipal 
corporations  among  the  legal  persons  liable  tQ  be  gar- 
nisheed,  involves  the  bcstowraent  of  a  peculiar  privilege, 
in  violation  of  the  fitst  section  of  the  bill  of  rights.  We 
do  not  yield  our  assent  to  this  argutrrent.  It  can  make 
no  difference  to  a  corporation,  whether  it  pays '  a  debt 
whieh  it  ow(J8  to  its  creditor,  or  to  one  to  whom  he  is  in« 
debted.  It  is,  therefore,  no  benefit,  or  peculiar  privilege, 
to  be  exempt  from  the  process  of  garnishment,  returnal>le 
to  a  bourt  of  law,  whereby  the  payment  will  be  directed 
to  be  made  to  the  person*  to  whom  its  creditor  is  indebted^ 
instead  of  the  creditor  himself. 
Judgment  affirmed* 


Digitized  by 


Google 


JUKE  TERM,  186a.         ,.  628 

Payne  V.  Turner. 


PAYNE  va,_  TURNER. 

[bill   ISEQUITy   TO   pEf   ASIDE    PORCHASJE   BY  ADMINISTRATOR  AT  HIS  OWN 

SALE.]' 

1.  Juri8dUt/&n  of  tquHy  to  tet  aside  purcMse  by  adminxxtititor  at  his,  own 
•(^/f.-^Tlie  (Shanoery  court  has  jiirSsdiction,  at  the  sqit  of  the  dis- 
tributjees  of  an  intestate'e  estate,  to  sat  *sidQ  a'ssje  J)y  the  (itimin- 

.  'istrator  of  personal  property,  under  an  oi'der  of  the  probate  court, 
aC  which  the  administrator  himself  became  the  purchaser. 

^:  Whhi'*  equity  Aoill  $ei  aside  siuhsale  and  ptirchdse.-^'Vhe  purchase  of 
a  slave  by  ihe  adminiatrat^v  in  this  case,  at  &  sale  made*  by  himself 
under,  an  ord^r  of  the  probate.  c{Oui:t«  was  set.aside  at  the  itistance 
of  the  distributees  of  thfe  estate,  on  proof  that  Very  few.  persons 
were  present  at' the  sale;  that  only.one  bid  wiis  made:  that  the 
price  at  which  t^e  'slaVb  was  knocked  off  ^as  less^  by  from  $200  to' 
$400,  thart-  her  ^eal  value ;  that  the.adininistrator  made  n6  effort  to 

'  -attract  a  ctowd  ^t  the  sale^  and  dedkied  to  impart  information  as 
to  the  time*  and  place.of  ssde^  to  the  in  testate ^s  fi^ther^who,  %s  he 
knew,  desired  te  purch%8e.  .      . 

3,  Offer  of  indetnnity — In  a  bijl  filed  by  the  distributees  of  an  intest- 
ate's estate,  seeking  to  set  aside  a  purchase  of  slaves  by  the  ad- 
mi'nistv^tor,  'at  a  sale  made  by  himsetf  under  «n'  ot*der  of  the 
probate  court,  an  ofier  of  indemnity  is  not  necessary-.  . 

The  bill  io  this  Cftss- was,  filed  by  Jobn  B.  ^Tunier  and 
others,  as  distributees  of  the  estate*  of  Cynthia  Payne, 
deceased,  (formerly  Cynthia  Turner,)  against  Isaac  W. 
i^ayne,  who  was  the  husband  and  administrator  of  said 
Cynthia;  and  sought  to^t  aside  the  sale  of  a  slave  by 
the  defendant,  as  such  administrator,  under  an  order  of 
the  probate  court,  at  which  he  himself  became  the  pur- 
chaser. The  defendant  and  said  Cynthia  Turner  were 
married  in  1856,  and  the  latter  died  during  the  next  year, 
intestate,  and  without  children.  Letters. of  axlministra- 
tibn  on  the  estate  of  his  said  wife  having  been  granted  to 
the  defendant,  he  procured  an  order  from  the  probate 
coxirt,  on  the  11th  October,  1858,  for  the  sale  of  a  negro 
woman  belonging  to  the  estate,  who  was  appraised  at 
$1,000.     The  sale  Was  made  in  November,  1858,  and  the 
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defendant  became  the  purchaser^  at  the  pric6  of  (800. 
The  bill  charged,  that  the  sale  waie  not  advertised  as  re- 
quired by  law;  that  very  f^w  persons  were  present  at  the 
tinie  of.  sale;  that  the  admiHistrator  concei|led  frotu  the 
intestate's  father,  who,  as  he  knew,  desired  to  purchase 
the  slave,  the  time  and  place  of  sate;  that  specie  w^s  re- 
quired at  th^  sale,  although  such  demand  was-  not  cus- 
tomary; and  that  the  slave  was  worth  from  81200  to 
$1500.  The  defendant  answered  the  bill;  deayhig  all  the 
charges  of  fraqd  and  unfairne«6;  insisting*  that  all  tlie 
requirements  of  the  law  were  oofaplied  with,  and  that 
the  sale  was  fairly  conducted;  add  demurring  to  the  bill 
for  want  of  equity^-'^  1st,  becan^ .  6€»nplainant8  have  a 
complete  reiliedy  at  law ;:  2d,  because  cotuplainan^s  da 
not  oflfer  to  pay  into' court' the  amount  for  which  said 
slave  was  sold,  or  otherwise  to  indemnify  said  estate 
against  loss  from  tha  death  of  said  slave  before  sh^  could 
be  resold,  or  by  her  not  bringing  so.  much  at  a  second- sale 
a^  at  the  first ;  and,  8d,  bdcatise  complainants  do  not  ofBtr  . 
to  pay  respoudent  such  Expenses,  trouble  and  risk,  as  he 
has  incurred  with  said  «lave  since  the  sale."  The  chan- 
cellor overruled  the  demurrer,  fiowl,  on  final  hearing  on 
pkadings  and  proof,  gendered  a  decree  foFr  complainante ; 
and  his  decree  is  now  assigned  aB  error,  together  with  the 
overruling  of  the  demurrer  to  the  bill. 

B.  T.  Pope,  with  Jas.  B.  Maktin,  for  appellants. — 1.  The 
bill  is  without  equity,  because  complainants  had  an  ade- 
quate remedy  at  law,  by  application  to  the  probate  court 
to  set  aside  the  sale. — Crayton  v.  Johnson,  27  Ala.  503 ; 
Perrine  v.  Carlisle,  19  Ala.  686;  Love  v.  Crook,  27  Ala. 
624;  Macbem  v.  Machem,  2i  Ala.  874;  Vaughan  v. 
Holmes,  22  Ala.  593.  . 

2.  As  to  the  necessity  of  an  ofter  of  indemnity,  see 
Guun  V.  Brantley,  21  Ala.  633 ;  Martin's  Heirs  v.  Teni- 
flon,.26  Ala-  738;  and  authorities  cited  in  Shepherd's  Di- 
gest, 296,  §  6.  '  .     . 

8.  On  the  pleadings  and  proof,  the  case  is  with  the  ap- 
pellant.   His  right  to  purchase  at  his  own  sale  is  uadia- 


Digitized  by 


Google 


JTTJTE  TERM,  1860. 625 

Payne  v.  Turner, 

pufced;  and  a  critical  examination  of  the  evidence  will 
stiow,  that  the  sale  was  conducted  fairly,  and  in  the  usual 
manner.    Under  the  repeated  decisipns  of  this  court,  the 
purchase  is  valid. — McLan'e  v.  Spence,  6  Ala.  i897 ;  Salt-  • 
m.arsh'^  v.  Beene,  4  Porter,*  263. 

Wm.  8..  EARi^ESit,  contra,  |6ited  McOartney.v.  Calhoun, 
17  Ala.  Sffl ;.  Moutgonieiy  y.  Givhan,  ^4  Ala.  68i8;  ^,nd 
Audre>\^s  v.  Hobson,  28^Ala.219. 

.  STOIfE,' J.-:-In  the  case  of  McL^ne  v.  Spen«e,  (6  Ala. 
894,)  speaking  of  ^  sale  at  which  the  executor  became  the  ' 
p.uroha9er  of  siavejs  sold  by  himseif,  this  court  said :  "We 
think  it  qlear  that. this  sale. could  not  be .  supported,  if 
contested  by  legatees  or  creditors ;  but;  upon  a  proper 
pi:oceeding,  ipfould  have  been  s^t  aside,  anfi  a  re-sale  oi> 
dered. .  *****  But^howeverirregular  and  voidable 
sucli.a  s^le  maybe,  it  is  not  a  nullity.  The  title  would 
pass  to  the  purchaser,  until  .divested  by  a  proceeding 
against  the  executor,  having  that  for  its  object,"  This  is 
an  a.uthority  for  the  proposition,  that  though  a  sale  and 
purchase  by  the  personal  representative  of  an  estate  may 
be  voidable  on  a  direct  proceeding,  when  there  has  not 
been  fairness  in/  the.  sale;  stilt  the  sale  cannot  b^  pro- 
nounced void,  when  it  ooipes  incidentally  before  the  court. 
We  have  no  stc^tute,  which  either  authorizes  or  requires 
a  confirmation  by  the  probate  court  of  a  edle  of  personal 
property  made  under  its  order.  Hence,  the  direct  pro- 
ceeding necessary  to  set  aside  ^uch  6ales,  must  be  one  insti- 
tuted for  that  specific  purpose.  We  do  not  doubt  tho 
pow^X. and  jurisdiction  of  the  chancery  court,  to  entertain 
an  application  having  this  for  its  object. 

[2.]  The  question  of  purchases  by  executors  and  admin- 
istrators at  their  own  sales  has  been  frequently  before  this 
court;  and  while  we  have  steadily  refused  to  disturb  the 
principles  settled  in  the  early  cases  of  Brannon  v.  Oliver, 
(2  Stew.  47,)  and  Beeqe  v.  Saltmaish,  (4  Por.  283,)  it  has 
nevertheless  been,  and  still  continues  to  be,  a  source  of 
regret,  that  so  salutary  a  rule  as  that  which  forbids  the 
union  in  one  person  of  the  antagonistic  relations  of  seller 
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and  buyeif*,  should  ever  have  been  broken  in  apon.  It'is, 
however,  with  ns,  a  rule  equally  inflexible,,  that  we  will 
not  enlarge  the  exception,  which  was  inaugurated  in  the 
case  of  Brannon  v.  Oliver. — SeeMcLahe v.  Spence, supra; 
Cunningham  v.  Kogera,  14  Ala.  l47;  McCartney  v,  Cal- 
houn, 17  Ala.  301.;  Andrews  v.  Ilobson,  23.  Ala.  219', 
Mohtgomery  y.  Qivhan,  24  Ala»  5*68,  584.  ' 

In  McLfine  v.  Spence,  supra^  it  was  said,  **To  support  a 
purchase  by  an  executor  or  administrator  at  his  own  sale, 
there  must  be  no  unfairness;  the  prop.erty  must  be  ex- 
posed fo  sale  in  the  usual  and  ordinary  m6de,  and  under 
such  circumstances  as  to  comtrxasd  the  best  price."  In 
McCartney  v.  C^houn,  supra,  the  language  of  the  court 
was,  that,  "in  order  to  give  vaMdity  to  such  a  purchase, 
it  must  appear  that  the  sale  was  fair  and  bona  Ude.'*  Look- 
ing into  the  testirfiony  in  this  cause,  we  think' the  follow- 
ing falcts  are  established :  1st,  that  the  slave  was  sold  for 
a  sum  less  than  her  value,  by?  from  two  to  four  hundred 
dollars;  2d,  that  very  few  persons  were  present  at  the 
sale — no'competitioin  in  bids  offered^ — and  no  effort  made 
by  the  atdministrator  to  attract  a  crowd,  so.  as  to  secure  a 
sale  at  the  best  price;  3d,  that  Mr^  t*ayne  knew  thjit  the 
elder  Mr.  Turlier  wished  to  purchase  the  slave,  and,  to  use 
a  mild  expression,  he  betrayed  a  hesitancy,  if  not  a  reluc^ 
tance,  in  having  him  informed  wh6n  the  sale  Would  take 
place ;  and  this,  top,  when  the  sale  had  been  advertised, 
and  Mr.  Payne  knew  the  time  when  the  sale  would  come 
off.  The  sale  was  not  made' under  such  circumstances  as 
to  secure  the  best  price;  and  it  is  difficult  to  resist  the  con-^ 
elusion  that  there  was.  unfairness  in  the  sale. 

[8.]  It  was  not  necessary  in  jthis  ca«e  to  make  to  Mr. 
Payne  any  bffel'  of  indemnity.  If  the  purchase-money 
had  been  paid  by  him,  it  had  been  paid  to  himself.  If  he 
has  paid  out  money,  he  has  paid  it  in  his  own  wrong,  and, 
on  another  sale,  will  have  the  means  of  indemnifying 
himself. 

Thfe  decree  of  the  ehaticellor  is  affirmed. 
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LWE  VS.  UADLEY. 

[bill  ^N   SQUITY  to  ESTABLISH  ^ND  QUIET  TITL^  TO  BIGHT  OF  WAY.] 

1,  Highi  of  way  appurtenant ^  anctiii  incidents.^-'A*  right  of  way,  creat- 
ed by  express  grant  jti  a  devidd,  iffappurtenant  to  l^e  land  devi8e<l 
and  passes  by  a  conv^yfnce  of  the  Iftnd  to  a  purchaser  from  the  de* 
visee,  without  express  mention  of  the  appurtenances ;  it  is  also  a 
charge  upon- the  servient  lands,,  which  attaches  to  them  i»  the 
hands  of  a  purchaser  from  the  person  to  whom  they  were  devised  ; 
and  .it  is  not  terminated,  or  impaired,  by  the  fact  that  the  owner 
afterwards  acquires  fi*6m  a  third  person  mere  permission,  revocable 
at  any  time,  to  pass  over  other  lands  so  as  to  teach  his  own. 

a.  Jwrisdicilon  of  equity,  ip  establish  and' quiet  iitl^  io  right  qf  way, — A, 
court  of  equity  has  Jurisdiction,  at  the  suit  of  a  purchaser  from  the 
devisee,  to  enforce  the  specific  performance,  against  a  pur(^haaerof 
the  servient  lands,  of  an  express  grant  by  devise  of  a  right  of  way 
appurtenant, "by  establishing  the  rigbt,  defining  the  track,  and. en. 
joinipg  the  disturbance  of  the  way. 

3.  Compensation. — On  decreeing  the. specific  perfotoance  of  the  grant 
of  a  right  of  way,  establishing  the  right,  defining  the  tnack.  and  en- 
joining the  disturbance  of  the  Way,  th^  court  will  also  Order  an  ac J 
count  of  fhe  damages  sustained  by  the  complainant  from  the  de- 
fendant's denial  and  disturbance  of  his  tight. 

Appeal  from  the  Chaocery  Court  of  Sumter. 
Heard  before  the  Hon.  Wade  Keyes. 

The  bill  in  this  case  was  filed  "by  John  L.  Hadley, 
against  Hugh  S.  Lide,  for  the  purpose  of  establishing  the 
complainant's  right  6f  way  ov.er  and  across  certain  lands 
owned  by  the  defendant,  having  the  track  of  the  waylaid 
off  under  the  order  and  direction  of  the  court,  quieting 
the  title  thereto,  and  enjoining  the  defendant  from  .(Us- 
tOrbing  or  interfering  with  it;  and  it  also  contained  a 
prayer  for  an  account  of  the  damages  sustairied  by  com- 
plainant from  the  defendant's  unlawful  disturbance  of  his 
right  of  way,  and  for  general  relief.  •  The  lands  belonging 
to  the  complainant,  and  to  which  he  claimed  a  right  of 
way,  were  devised  by  William  Godfrey,  in  1854,  to  his 
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daughter,  Mrs.  Olivia  Underw^ood ;  and  were  sold  and  con- 
veyed  to  the  complainant,  by  Mrs.  Underwood  and  her 
husband,  for  valuable  oonsideratioji,  in  April,  J.856.  The 
defendant's  lands,  over  which  the  complainant  claimed  It 
right  of  way,  and  which  lay  between  the  public  fbad  and 
the  complainant's  lands,  were  devised  by  said  Godfrey  to 
some  of  his  oth^r  children  ;  were  sold,  iKidor  an  order  of 
the  probate  coart;  in  185)5,  and  purchased  by  one  Brown, 
who,  in  March,  1856,  sold  an 4  conveyed  them  to  the  de- 
fendant. The  complainant  asserted  a  right  of  way  over 
these  lands,  to  his  own,  under  a  cfause  in  the  will  of  said 
Godfrey,  which  was  in  the  fojloit'ing  words  :  "It  is  my 
will,  that  my  song  Wiiliaia  and  James,  and  my  daughter 
Olivia,  have  a  wagon  road  allotted  to  them,  ffom  my 
present  residence  to  their  land,  free  of  ieh^rge ;  and,  in 
the  event  that  they  and  my  other  heirs  cannotagree  where 
said  road  shall  run,"  they  shull  select  three  disinterested 
persons  to  lay  oft  said  roads."  The  bill  alleged,  thj^t  Mrs. 
Underwood  and  her  husband,  after  the  death  of  the  tes- 
tator, took  possession  of  the  lands  devised  to  her,'  and  used 
a  road  across  the  other  lands  complying  with  the  general 
directions  of  the  will,  without  objection  from  the  other 
heirs  and  devisees ;  that  the  complainant,  after  his  pur- 
chase from  Mr.  and  Mrs.  Underwood,  continued  to  use 
the  same  road,  until  some  time  after  the  defendant's  pur- 
chase at  the  sale  unde^  the  order  of  the  probate  court, 
when  the  latter  denied  his  right  to  the  use  of  said  road; 
that  he  then  referred  the  defendant  to  the  wUof  said 
Godfrey,  and  requested  him  to  lay  out  a  road  as  therein 
directed ;  that  the  defendant  refused  to  do  this,  shut  up 
the  road  w^hich  complainant  had  been  using,  and  refused 
him  all  right  of  way  across  said  intermediate  lands,  ex- 
cept in  one  particular  direction,  which  made  the  road 
longer,  more  incowveaient,  and  outside  of  the  lands  which 
had  belonged  to  said  Godfrey;  and  that  complainant  had 
since  been  using  a  temporary  way  across  the  lands  of  Reu- 
ben Chaptaan,  by  permission  of  his  agent.  The  defend- 
ant answered  the  bill ;  Admitting  its  allegations  ad  to  the 
devises. and  conveyances  of  the  lands  owned  by  the  re- 
spective partiep ;  but  denying  that  the  complainant  had 
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a  right  of  way  as  claimed  across  the  respondent's  lands, 
and  that  eithisr  he  or  his  vendors  had  used  tha  pad  asal^ 
leged  in  the  biU.  On  final  hearing,  on  pleadings  and 
proof^  the  chancellor  rendered  a  decree  for  the  complain- 
ant, and  ordered  the  master  to  state  an'  account  of  the 
damage  which  he  had  suetained  from  the  disturbance  of 
bis  right  of  way,  and  to  appoint  commissioners  to  lay 
out  tiiGi  road.  The  cha»cellor's  decree  is  now  assigned  as 
eirror. 

•  ...  '  "^ 

T.  RbAvis,  for.appeHant-^1.  Mrs.  Underwood  had  no 
right  ofwaypf  necessity  under  the  devise  to  her,  because 
the  will  directed  how  the  road  should  be  laid  out,  an-d 
thereby  excluded  the  implicMion  of  .a  way  of  necessity. 
Pierce  v.  Seileck,  18  Coon.  S2l;  Symmes  v.  Drew^ 
21  Pick.  278;  McDonald  v.  Lindall,  3  Rawle,  492.'  Conse- 
querttly,  under  the  deed  from  Mrs.  Undenvood  to  the 
cojnplainaht,  no  t'gtt  of  way  of  necessity  passed  as  ap- 
purtenant to  the -laud.  But,  if  a  right  of  way  of  necessity- 
did  pa«s  to, the  complainant,  without  regard  to  the  way' 
providedby  the  will,  it  was  his  duty  to  call  on  the  (jlefend- 
ant  to  designate  e^  way  for  him ;  and  if  the  latter  refused 
to  do  so,  he  had  the  right  to  select  one  for  himself;  and  if 
he  was  in  the  use  of  the  road  as  alleged,  and  the  defend- 
aut  stopped  up  that  road,  he  had  the  right  to  cross  any 
other  part  of  the  defendant*s  lands  to  reach  his  own. 
19  Wendell,  667 ;  2  Pick.  674;  8  Pick.  8S9;  8  McCord, 
170.  The  complainant  had,  therefore,  an  adequate  reme- 
dy at  kw;  and,  as  a  judgment  in  his  favor  for  a  disturb- 
ance of  his  way  would  have  beeti'  conclusive  bn  the  de- 
fendant as  to  his  right  to  that  particular  way,  there  was 
no  ne,cessity  to  go  into  equity. — 11  Harris,  833. 

2.  No  road  having  been  laid  out,  in  the  manner  direct- 
ed by  the  will,  at  the  time  of  the  conveyance  by  Under- 
•wood  and  wife  to  the  complainant,  the  way  was  not  then 
in  esse.  The  granting  part  of  the  deed  does  not  convey 
the  right  to  the  way  devised  by  the  will.  If  that  right  be 
conveyed  at  all,  it  must  be  by  the  clause  of  warranty, 
which  could  only  operate  by  way  of  bargain  and  sale,  or 
covenant  to  stand  seized,  aud  could  ndt  pass  the  right  to 
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a  way  not  in  es^e. — Beaudely  v.  Brook,  Ore.  Jac.  189 ; 
2  Ililliard  on  Real  Property,  324;  Saltmarsh  v.  Smith, 
82  Ala.  404.     . 

3.  Mrs.  Underwood  had  no  right  of  way,  except  that 
given  by  th^  will,  which  was  to  be  laid  off  by  agreement 
between  her  and  the  heirs  of  Godfrey,  or  by  persons  se- 
lected by  them.  Her  right  to  agree,  or,  in  case  of  disa- 
greement, toselect  conjmissionora,  was  personal  to  herself, 
and  a  privilege  which  the  heirs  were  interested  in  having 
her  exercise  personally,  and  which  she  could  not  convey 
to  another  without  the  consent  of  the  heifs.  But,  if  she 
could  and  did  substitute  the  complainant  to  all  her  rights 
under  the  wiJl,  h6  certainly  acquired  ao  greater  rights 
than  she  had :  and  therefore,  if  he  can  come  into  equity 
at  all,  he  can  only  do  so  by  alleging  the  impossibility  of 
agreeing  on  a  way,  and  of  obtaining  three  disinterested 
persons  to  lay  it  off,  as  provided  by  th^  will. — Watkiua  v* 
Tuskaloosa  Man.  Co.,  32  Ala.  518. 

4-  If  tt  party  can  come  into  equity  to  enjoin  the  disturb- 
bance  of  a  right  of  way,  (for  which  no  precedent  has  been 
found,)  he  must  ^vst  have  established  his  right  at  law,  or 
must  sho-w  by  his  bill  a  clear  title  to  a  particular  way. 
Burden  v.  Stein,  27  Ala.  104. 

5.  If  any  of  the  above  positions  be  correct,  the  bill  is 
without  equity.  If,  however,  it  be  held  td  contain  equity, 
the  proof  does  not  sustain  it«  The  answer  denies  the  al- 
legations of  the  bill,  as  to  the  use  of  the  road  by  either 
Mrs.  Underwood  or  the  complainant,  and  there  is  no  proof 
to  sustain  these  allegations  ;  on  the  contrary,  .the  com- 
plainant's only  witness  on  this  point  proves  his  use  of  an 
entirely  different  road.  - 

6.  The  complainant  was  not  entitled  to  an  account  of 
damages.— 2  Story's  Equity,  §§  794,  794  a. 

T.  B.  Wetmorb,  cojitra. — 1.  The  complainant's  bill 
shows  a  right  of  way  of  necessity,  as  well  as  by  express 
grant  under  the  will  of  Godfrey. — 2  Hilliard  on  Real 
Property,  §§49,  62;  1  Barbour's  Ch.  354;  15  Conn,  39  ; 
19  Wendell,  607;  24  Barbour,  44;  20  English  Law  and 
Eq^  561.    This  right  was  appurtenant,  to  the  land>  and 
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passed  to  the  complainaut,  under  bis  deed  from  Mi's.  tJn- 
derwoodj^ .-without  express  grant;  and  it  was  a  charge  on 
the  servient  landq  after  the  defendant  had  acquired  them, 
10  B.  Monroe,  468;  11  Hal-ris,  .333;  7  Foster,  (N.  EL) 
45,3;.  2  Milliard  R.  P.  §§  60,  85,  87 ;  and^aythorities  dbove 
cit^d.  .  This  right  could  only  terminate  by  the  contiplain- 
ant's  acquisition  of  other  lands,  over  which  he  might,  paps, 
^nd  was  not  aflSected  by  his  permission  to  .pass  over  the 
lands  of  Chapman. 

2.  "Tlio  coraplaipant  had  a  clear  right  to  come  int(> 
equity,  to  enforce  the  specific  performance  6f  the  grant, 
tp  have, the  way  eistabUsbed  and  laid  out,  his  title  thereto 
quieted,  Und  the  defendant  restrained  from  further  dis- 
turbance of  it. — 1  Spence's  Equity,  646  ;  Story's  Equity, 
§§783-4,788;  6  Berg.  &.R.  75;  10  B.  Monroe,  463; 
10  Muryiand^89  ;  Wool^wyeb  on  Ways,  52. 

3.,  The  right  to  compensation,  or  an  account  of  dam; 
ages,  is  an  incid.eqt  to.  the  oth^r  relief. — 80  Ala.  S07. 

R.  W.  A^ALKER,  J.— Tha  will  of  William  Godfrey 
coi\tained  a^.  express. grant  to  Mrs.  UnxlerwoQd  of  a  right 
of  way  from  the  public  road  to  the  land  devised  to  her, 
oyer  the  intermediate  Ihnd  of  the  ^testator.  This  right  was 
appiurtenAnt  tq  the  land  devised,  <ind  not^arigjatin  gross; 
and  passed  by  a  conveyance  of  the  laqd  to  the  alienee, 
without  express  mention  of  the  appurtenances.— Coke's 
Lrtt.  121  (6.);  Smilps  v.  Hastings,  24  Barb.  44,  48 ;  Un- 
derwood  v.  Carney,  1  Gushing,  285,  290 ;  Trustees  y. 
Cowen^'4  Paige,  610,'  514;  Pitkin  v.  L.  I.  R.  R.  Co., 
2  JBarb.  Ch.  R.  231 ;  Williams  on  Real  Prop.  .263 ;  2  Hil- 
liarcj  on  Real  Property,  (3d  ed.)  p.  16,  §§  60,  62-3,  &c.  In 
like  manner,  it  was  a  charge  upon  the  intermediate  laud ; 
and  when  the  defendant  purchased  that  land,  he  took,  it 
subject  to  the  easement.- Wissler  v.  Hersey,  23  Peun.  St. 
1^.333;  Hills  v.'  Miller,  S  Paige,  254;  Wplfe  v.  Frost, 
4.Sandf.  Cb.  72.  .  . 

A  right  of  way  of  necessity  ceases  With  the  necessity 
which  gave  rise  to  it;  so  that,  if  a  public  road  is  opened, 
qt  the  grantee  purchases  other  .land,  which  gives  him  a 
way  6ver  his  own  land,  the   first ,  right   of  way  ceases. 
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Collips  V.  Prentice,  15  Cona.  39;  Pierce  v.  Selleck, 
18  Conn.  321 ;  N.  Y.  Ltfe  Ins.  Go.  v.  Milnor,  1  Barb.  Oh.  R, 
853 1  Holmea  v.  Goring,  2  Bing.  76.  But  the  cage  is  oth- 
erwise, where  the  owner  of  land  has  a  iTght  of  way  to  tlie 
same,  over  the  premi-ses  of  another,  by  prescription,  or  by 
express  grant-^H.  Y.  Lifelas.  Co.  v,  Milnor^  1  Barb.  Ch. 
862.  Even  if  it  be  conceded,  that  the  right  which  the  com- 
plainant obtained  by  his  purchase  from  Mrs.  Underwood, 
would  tenninate  whenever- he  acquired  another  way  tq  the 
Janddevised ;  it  certainly  is  not  impaired  by  the  fact,  that 
he  has  a  mere  ^perftiissibn,  revocable  at  any  time,  to  pass 
over  Chapman's  land,  so  as  to  reach  his  Qwn.  A  privi- 
lege which  is  held  by  mere  favor,  and  which  may  bo  with- 
drawn at  any  moment,  can  in  no  aepse  be  deemed  a  right ; 
and  we  apprehend  that  it  is  the  acquisition  of  a  legal  right 
to  another  way,  which  terminates  a  priori  way  <)f  ne- 
cessity. 

[2.]  The  difficulty  in  the  case  is  not  as  t6  the  existence 
of  the  complainant's  right,  but  as  tb  whether  there  i^any 
ground  of  equitable  jurisdiction-  The  testator,  i;n  grant- 
ing the  right,  prescribed  the  general  direction  of  the  way, 
but  did  not  designate  its  specific  track.  He  left  this  to 
be  done  .by  agreement  between  the  devisee  6f  the  light 
and  his  other  heirs,  and  provided  that,  in  the  event  they 
could  not  agree  upon  the  location  of  the  way,  thejr  should 
select  three  disinterested  persons  to  lay  off  the  road.  The 
devisee  and  the  heirs  parted  with  the  dominant  and  ser- 
vient estates,  without  having  located  the  way,  or  selected 
conimissioners  for  that  purpose ;  and  the  righ^  and  duty 
of  making  the  location,  or,,  in  case  of  disagreetneiit,^  of  se- 
lecting third  persons  to  do  so,  have  devolved  upon  their 
respective  alienees.  At  all  events,  the  devisee  of  the  right, 
and  the  heirs  who  were  the  owners  of  the  land  subject  to 
it,  have,  by  conveying  to  others  their  interest  in  the  prop- 
erty,  divested  themselves  of  all  authority  in  reference  to 
the  location  of  the  way.  The  right  to  have  a  way  allotted 
to  him  certainly  passed  to  the  complainant ;  and  if  he  ob- 
tained the  right,  unattended  by  the  privilege  which  the 
will  conferred  on  Mrs.  Underwood,  to  participate  in  the 
specific  location  of  the  road,  or  to  have  a  voice  in  the  sc- 
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lection  of  eommissibners  for  that  pqrpose,  this,  of  itself, 
would  seem  to  jxrstify  the  iuterposition  of  chancery ;  oth- 
erwise, there  would  be  a  clear  right  to  have  a. way,  bilt 
no.  ineafas  ^f  designating  and  laying  off  its  specific. track. 

For  18  the  result  different,  if  we  assume,  aa  we  think 
may  properly  be  done,  that  the  complainant  and 'the  de^ 
fendanihave,  by  their  pnrchades,  been  substituted  to  all 
the  rights  whiXih  the  Mrill  conferred  on  the'-heirs  and  de- 
vieee,  in  reference  to  the  location  of  the  road.    True,  it 
is  not  sbQLwn  that  the  obmjplainant  called  upon  Lide  to  join 
him  in  designating  the- track  of  the  way,  or  in  selecting 
commissioners  for  that  purpose.  .Bat  it  is  alleged  and 
proyed,  that  the  defendant  denied  eptirely  the  existence 
of  any  right  in  the  complainant  to  have  a  way  over  the 
land's  in  question;  and  it  is  shown hy  the  defendant's  an- 
swer, as  well,  as  by  hie  previous  acts,  ihkt  a  deoiand  for 
the  location  of  the  road,  either  by  the  parties  themselves, 
or  by  third  persons  to  be  chjosen  by  therii^  vi^ould  have, 
been  useless, .  It  wds  not  necessaryy  therefore,  to  allege  or 
prove  such  demand;  and  the  rights  of  the  parties,  in  a 
cQurt  of  chancery,  are  just  ,what  they  wc>uld  have  been  if 
tfap  making  and  refusal  of  such  dejuaud  had  been:  alleged 
and  proved.— Elliott  1^-  Boa^  9. Ala.  779.    This  being  so, 
the  ease  presented  is  briefly  this:    The  complainant  has, 
"by  express  gran t». a. right  to  have  d  wayoverthe  lands  of 
the  defendant.    By  the  terms  of  the  grant,  the  spe^cific 
location  of  the  way  is  to  be  determined  by  the  joint  action 
of  both  parties,  either  by  laying  off  the  road  themselves, 
or  by  selecting  three  disinterested  third  persons  to  do  6o. 
The  defendant,   however,  denies  the  right  of  the  com- 
filainatoty  and- repudiates' all  obligation  on  his  part  to  act 
in  the  premises.    By  his  refusal  to  perform  the  duty  oast 
upon  him  by  his  purchase  of  the  servient  estate,  the  means 
which,  by  the  terms  of  the  grant,  were  provided  for  the 
location  of  the  way,  have  failed.  .  The  right  of  the  com- 
plainlant,  however,  is  not  thereby  destroyed.    That  is  stiH 
perfect,  although  the  defendant's  i^fus^l  to  perform  his 
duty,  may  have  deprived  the  complainant  of  the  means  of 
specifically  defining  the  way  to  which  he  is  entitled.   Un- 
der these  circumstance^  it  acems  clear  that  the  complain- 
41 
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fwit  may  coaxe  into  a  court  of  eqtiity,  to  enforce  specific 
performance  of  the  grant.— See  2  Story's  Eq.  §  788. 

It  may  be  said,  that  on  the  refusfil  of  Lide  to  join  in  lo- 
cating the  way,  or  in  selecting  commissioners,  the  com- 
plainant was  himself  authorised  to  lay  oft'  the  road,  cor- 
responding with  the  general  directioi)^  of  the  will ;  and 
that,  having  the  pow.er  to  establish  the  track  of  the  road 
by  his  ovVn  act,  he  cannot' call  upon  a  court  of  equity  to 
establish  it  for  hini,  Or. to  afford  him  any  relief  in  relation 
to  it,  iTnless  he  has  first,  by  the  exercise  of  his  priviJegeof 
looatioi.,  obtained  a  right  to  a  particnlar  way.     Without 
stopping  to  consider  whether  the  complainant  had  any 
sqch  right  to  locate  the  way  a6  is  hero  supposed ;  or,  if  he 
had,  whether  he  was  bound  to  assert  it  by  -an  actual  loca- 
tion, ds  a  condition  ^essential  to  hi*  claim  to  equitable  re» 
lief,  a  satisfactory,  reply  to  this  position  is.  found  in  the 
fact,  that  if  the  complainant  had  such  right,  it  is  suffi- 
ciently show«  that  he  exercised  it.'  After  Iladley  bought, 
he  at  first  used  a  way,  not  corresponding  with  the  old  road 
used  by  Godfrey  in  fais  life-time.     On  the  suggestion  Of 
the  defendant,  the'  i*oad  traveled  bj"  the  complainant  was 
changed,  in  1865  or  1856,  so  as  to   correspond   with  the 
old  road  used  by  Godfrey.     The  road  as  thus  .changed  is 
that  whiph  is  laid  down  in  the  map  which   forms  an  ex- 
hibit to  the  original  bill.     This  road  the  complaitiant  con- 
tinued to  use,  until  it  was  obstructed  by  the  deffendant; 
and  although  his  right  to  use  it  was  always  denied  by  the 
delendant,  it  is  plain  that  the  complainant  asserted  hia 
claijn  to  use  it  as  secured  by  Godfrey's  will.     If,  theo,  the 
complainant  was  authorized  to  locate  the  way,  he  did,  in 
eftect,  do  so,  by  adopting  and  claiming  the  right  to  use 
the  particular  road  last   spoken  of.     The  allegation  that 
Mrs,  Underwood  used  thirparticnlar  road  before  her  sale 
to  the  complainant,  is  not  proved ;  nor  was  it  necessary 
that  it  should   be,  as  the  complainant's  title  to  relief  is 
made  out  without  establishing  that  feet.  This  is  not  a  case 
of  viiriance,butafailure  to  prove  an  unnecesfiaty  allegation. 
On  the  supposition,  then,  that  the  complainant  had  the 
right  to  locate  the  way,  and  hsie  exercised  it,  the  bill  might 
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be  maintained,  as  a  bill  to  quiethis  title  to  the  use  of  that 
particular  way,' and  t6  enjpin  the  disturbance  of  it. 

A  court  6f  law  might,  it  is  true,  give  damages  for  a  dis- 
turbance of  the  way.  But  th^t  y^6\xld  not  afford  adequate 
relief  for  such  an  injury.  Hence,  it. is' settled  that,  where 
easements  or  servitudes  are  annexed,  by  grant  or  other- 
wise, to  prlvj^te  estates,  the  dnO. enjoyment  of  tbcni  will 
be  protected  against  encroachments  by  injunction,  al- 
though an  acjtion  for  damages  would  lie  at  law. — Hills  v. 
Millei',  8  Paige,  254;  Trustees  v.  Cowen,  4  Paige,  610^ 
514;/  Seymour  V.  McDonald,  4  Sahdf  Ch,  502  ;.  2  Story's 
Eq.  §§  925-6-T ;  Burden  v.  Stein,  27  Ala.  l04.  A  rqeov- 
erj'  at  law  might  be,  in  some  measure,  indemnity'  for  the 
past,  but  would  hafdly-be  security  for  the  future.  The 
way  might,  and  probably  Would,  be  again  obstructed, 
and  the  farm  rendered  coiaparfetively  valueless  by  tiie  ina- 
bility of  the  owner  to' cultivate  it;  To  deny  to  the  owner 
of  land^  suited  for  -agricultural  purposes,  all  access  to  it,  is 
to  take, so  much  from  the  general  wealth  of  the  commu- 
nity;  and  Is,  therefore,  au  indirect  injury  to  the  public, 
a^  well  as  a  direct  wrong  to  the  individual  proprietor.  In 
Dalton  v<  Taylor,  (21jutw,  R.  1487,)  one  of  the  grouilds 
on  which  the  existence  of  a  way  of  necessiiif  is  placed/is, 
that  it  is  not  for  the  public  good  that'the  close  should  be 
left  unQultivated.  .  The  fact  that  the  remedy  at  law  is  em- 
barrassed, or  doubtful,  or  difficult,  or  less  full  and  com- ' 
plcte  than  the  remedy  in  equity,  is  enough  to  justify  re- 
sort to  a  court  of  chancery.-AuL'Ins.  Co..  v.  Fisk,  1  Paige, 
90;  Bpyce  v.  Qrund}^,  3  Peters,  210;  Barnes  v,  Lloyd, 
1  iiow.  Miss.  584;  Pearl  v.  Nashville,  10  Yerger,  179. 

In  any  aspect  of  it,  the  case  is  one  for  equitable  cogni- 
zance. But  we  are  best  satisfied  to  rest  the  jurisdiction 
of  the  court  on  its  power  to  enforce  specific  performance 
of  tlic  grant,  by  establishing  the  right,  aiid  defining  the 
trac]^  of  the  way,  and  its  authority  to  enjoin  the  disturb- 
iince  of  the  way  when  thus  laid  off". 

[3.]  The  account  of  the  damOiges  which  the  .complain- 
ant had  sustained,  was  properly  decreed,  as  an  incident 
to  the  other  relief  granted.— 80  Aid.  S07.  And  it  makes 
DO  difference  as  to  this  claim,  whether  the  specific  way  to 
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whiehthe  complainant  was  entitled,  had  oi*  h^d  not  been 
desigtiated.  He  had  the  right  to  have  some  way  over^he 
land  of  the  defendant  Of  this  right  he  was  deprived,  by 
the  latter;  and  if  the  deprivation  of  his  right  bas  wrought 
an  injury  to  the  complainant,  he  is  ^entitled  to  compeo- 
sation. 
Decree  affirmed* 


'  MIM8  vs.  STURDETAN^T  and  WIFE.  ' 

[PBOCBEWNG  IN  BnOBATE  CCFRt  TO  CBARce  EXECUTOR  WITH   SLrAVE    ROT 
IllCtUl>»D  IK  INTKTroRY.] 

1.  Conchshe»\c9s  of  judicial  decisions .r—* Ait ^r  a  judgment  bf  the  pro- 
bate court  has  been  twice  reversed  on  error,  afid  the  cause  remand* 
ed  for  farther  proceedings,  the  appoHate  court  will  not,  on  a  third 
appeal,  consider  the  question  whether  the  probate  couit  had  juris- 
diction of  the  proceeding;  that  question  havhjg  been  implicitly 
involved  in  the  former  decision,  although  the  point  was  not  then 
directly  made. 

2.  Mode  of  impeachlny  witness. — A-party,  agajnst  whom  the  deposition 
of  a  witness  has  been  read  in  evidence,  can  not  prove,  by  th%  subse* 
quent  unsworn  declarfttions  of  the  witness,  "tl)at  be  was  drunk 
when  his  deposition  w^  taken',  that  he  did  not'  know  what  he  had 
sworn,  that  he  knew  nothing  about  the  facts  to  which  he  had  tes- 
tified, and  that  the  commissioners  wrote  down  what  they  pleased.'* 

3.  AdmissibiUty  of  evidence  of  ahserit  witness  on  former  fr/<i?, — The  per- 
manent absence  of  a  witness  from  the  State  authorizes  the  adjxzi9- 
sioti  of  his  testimony  as  given  on  a  former  trial  of  the  caoso. 

4.  itefreahing  memory  of  ieitness  ;  udntissibilitf/  of  memorandum. — A  wit- 
ness who  made  a  written  memorandum  of  facta  at  the  time  of  their 
occurrence,  and  who  testifies  that  he  knew  the  memorandum  to  be 
correct  when  he  made  it,  though  he  does  not  now  remember  the 
facts,  may  read  the  memorandum  to  the  jury  as  a  part  of  his  evi- 
dence. 

5.  AdmUsWility  of  decision  of  presiding  judge  on  former  irial.'-^^yn  the 
trial  of  an  issue  before  the  probate  court,  the  opinion  and  decision 
of  the  presiding  judge  on  a  former  trial  is  not  admissible  evidence. 

6.  Relevancy  of  evidence  on  question  of  title  to  slave. — On  the  trial  of  an 
issue  between  an  executor  aiidsome  of  the  legatees  under  the  will. 
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tke  .ksu€r  being  Whether  the.  slave >in  controversy  belonged  to  the 
execDtor  individually  or  to  the  testator,  the  fact  that  the  testator 
*'wafi  not  in  th$  habit  of  buying  property  without  flt^t  seeing  it," 
'  is  relevant  and  kdmissible  evidence  for  the  executor. 

7i  iStlme.-r-In  such  case,  the  legatees  having  proved  that  the  slave  was 
employed  Oft  the  testator's  premises,  (to  executor  may  prove,  in 
•rebuttal,  that  he  permitted  his  jsl^ves-  to  work  on  the  testator's 
premises.  '  ^  •.,..- 

&  Form' of  jttdgment.--^ln  a,  proceeding  before  the  probate  court,  by 
which  the  legatees  seek  to  charge  the  executor  with  the  value  of 
•a  slave  not  included  in  his  inventory ;  the  jury  having  returned  a 
▼erdixSt  against -the'  execUtor,  assessing  the  value  of  the  slave  at  a 
specified  sl2m,-r.4he  oourt  can  not  render  a  judgment  against  the 
executor,  for, the  assessed  v^lue  of  the  slave^ 

'       '     '   •  '  '  >  ■    •       '  *  '     , 

Appeal  from  tjie  Probate  Court  of  Covington. 

Xn  the  matter  of  the  estate  of  }3ritton . Mi  ms,  deceased, 
on  the  suggestion'  of  Willis  Stnrdevant  aiad  wife,  that  tlve 
executor,  Stanford  Mims,  had  not  made  a  full  inventory 
of  the  property  belonging  to  the  estate,  but  had  failed  to 
charge  himself  with  a  slave  named  John,  whom  the  w- 
eo^itor  claimed  as  his  own  property.  The  proceeding  wos.- 
commenced  in  the  orphans' court  of  Monroe- county,  in 
September,  184^;  and  a  judgment  was  rendered  by  that 
c6urt,»  without  the  intervention  of  a  jury,  In  November, 
18i52«  This  judgment  w£is  reversed  by  this  court,  on  writ 
of  err6r  sued  out  by  the  executor,  fvt  its  June  term,  1853, 
and  the  cause  was  remanded. — See  the  case  reported  rn 
23  Ala.  G64.  After  the  reraandment  of  the  cause,  it  was 
traurferred  to  the  probate  court  of  Butler,  and  thence  to 
the  probate  court  of  Covington,  where  a  trial  was  had  be- 
fore a  jury  in  November,  1857,  . 

"On  the  trial  before  the  jury,**  tis  the  bill  of  exceptions 
in  the  present  record  states^  ^^the  pl^intifts  introduced  and 
read  to  tbe  jury,  with  other  testimony,  the  <}ep<Jsition  of 
Hillary  Mims,  whp  testified,  among  bther'things,  tliat  he 
bad  heard  the  defendant  repeatedly  say  that  he  had  bou^t 
the  s)ave  in  controversy  for  his  father,  Brltton  Mimd,  and 
with  his  father's  money.  To  contradict  the  influence  of 
this  proof,  the  defendant  offered  to  prove,  that  said  Hil- 
lary Mims  had  publicly  stated,  after  his  said  deposition 
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had  been  taken,  that  be  was  drqhk  when  said  deposition 
was  taken  ;  that  he  did  not  know  what  he  had  swor.u  ; 
that  he  knew  nothing  about  the  case;  that  the  commis- 
sioners wrote  down  what  they  pleased;,  and  that  he  never 
heard  the  defendant  say  that  said  slave  belonged  to  bis 
father,  or  that  he  had  bought  him  with  KisfethBr's.  money. 
The  defendant  farther  proved^  that  he  had  .made  every 
poesibl^  effort,  so  soon  as  he  learned  this  fact,  to  have  said 
witness  re-examined,  and  questions  propounded  to  him 
about  these  matters;  and. that  said  witness  left  the  State 
before  he  could  do  sp,  and  wa?  stiH  absent.  To  r^bat  this 
proposed  propf,  the  plaintiffs  read  in  evidence  the  deposi- 
tions of  the  Commissioners  by  whom  the  deposition  of 
said  Hillary  Mims  was  taken,  and  who  testified,  that  said 
Hillary,  was  sober  when  they  took  his  dep*)sition  ;  that  his 
answers  to  the  ifaterro^atori^s'  were  taken  down  by  them 
in  his  own  language,  as  nearly  as  popsible,  and  were  then 
read,  over  to  him,  and  that  he  assented  to  their  correct- 
ness. In  this  connection,  the  plaintiffs  objected  to  what 
the  dpfqndant  had  proposed  to  prove,  because  no  predicate 
had  been  laid  for  the  purpose  of  imp^ohing  said  witness; 
ii)^  court  sustained  thp.  objection,  and  the  defendant  ex* 
ceptcd/'  .  .       '  . 

'The  {)laintiff8  also  introduced  the  deposition  of  8.  J. 
Cumrtiing,  for  the  purpose  of  proVing,  amqng  other  things, 
what  one  Hardin^  a  witness  for  plaintiffs,  had  aworn  on  a 
former  trial  of  this  <?auso."  Said  Gumming  testified,  in 
substance,  that  on  the  former  trial,  before  the  probate 
court  of  Monroe,  he  was  one  of  the  plaintiffs'  attorneys, 
and  took  notes  of  the  testimony  of  said  Hardin,  as  given 
on  that  trial;  that  he  had  no  recollection  of  the  testimony 
of  said  witness,  except  as  shown  by  his  notes,  (which  were 
made  an  exhibit  to  his  deposition,)  but  was  fully  satisfied 
that  .said  notes  contained  a  true  statement  of  the  entire 
testimony  of  said  Hardin  ori  that  trial;  and  that  Hardin 
had  since  removed  to  Texas,  but  he  (Gumming)  had  not 
been  able  to  find  out  his  place  of  residence.  The  defend- 
ant objected  to  the  admission  of  Cumming*s  notes  as  evi- 
dence, ^fbecause  they  wore  ineonlpetent  evidence,  and  be- 
cause no  copy  of  them  was  filed  with  the  interrogatories. 
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or -served  on  the  defendant,  befoire  said  witness  was  6xam- 
iu^d'* ;  and  also  moved  to  exclude  from  the  jury  "all  the 
testimony  of  said  Camming  in  relation  to  what  said  Har- 
din 'had  sworn,  because  (there  being  no  other  evidence  oA 
the  {^aint)  it  did  not  show  aeufficieut  ejround  for-the  ab- 
debce  of  the  witness,  or  the  failure  to  take  his  deposUion ; 
and  because  the  witness  had  .no  independent  recollection* 
of  the  fact^  to  which  he  testified,  aside  from  his  notes." 
The  court  overruled  all  thcjse  objectionsv  and  admitted  the 
eyidence;'and  thi3  defendant  excepted. 

'*The  defendant  further  offered  to  prove,  th«^t  Britton 
Minis,  in  his  life-time,  was  not  in  the  habit  of  buying 
property^  without  ^first  seeing  it.  The  plaintifts  objected 
to  tbts  evidence;  the  court  sustained  the  objection,  and 
puledout  the  evidence;  aAd  the  defendant  excepted. 

"Together  with  other  testimony  in  the  cause,  was  the 
Aepositipn  of  the- probate  judge  of  Monroe  county,  befoi^ 
w^om  this  cause  had  been* once  tried;  and  who  had  decided 
itj.withoiit  a  Jury,  in  favor  of  the  plaintiffs.  The  object 
in  examioing  said  witness  w«3,  to  proVe  what  one  An- 
drews, who  had  since  died,  liad  sworn  before  him  on  the 
former  trial.  The  plaintiffs  propounded  to  said  witness 
the  following  interrogatory  i  *If  this  cause  was  ever  tried 
before  you,  state  how  you. decided  it' ;  to  wbixjh  the  wit- 
ness au8\^ered,  *I  decided,  that  the  sl^ve.  in  controversy 
was  the  property  of  Britton  MicJis  at  the  time  of  his  death, 
and  that  the  value  of  said  slave  at  that  timfe  was  J900.' 
To  this  question  and  answet,  each,  the  defendant  objected, 
and  moved  to  exclude  the  same  from  the  jury ;  the  court 
overruled  the  objection,  and  the  defendant  excepted, 

"For  the  purpose  of  explaining  Britton  Mims-  possession 
of  the  slave,  (the  proof  showing  that  said  slave  was  somer  * 
times  in  the  possesBioa  of  Britton  Mims,  and  sometimes 
in  the  possession  of  the  deferidant,)  the  defendant  offered 
to  prove^  that  he  permitted  his  negroes  to  work  at  hi« 
fetheKs  house.  The  court  excluded  this  evidence,  on  the 
plaintiffs'  objection,  and  the  defendant  excepted." 

The  jury  returned  a  Verdict  for  the  plaintiffs,  and  as- 
sessed the  value  of  the  dlave  at  $700 ;  and  the  court  there- 
upon rendered  j'udgment,  "that  the  plaintiffs  recover  of 
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the  defendant  the  said  eum  of  9700,  bo  assessed  bj  the 
jury,  together  with  the  cost's,"  &e. 

The  several  rulings  of  tho  court  to  which  exceptions 
were  reserved,  and  the  judgment  rendered  on  the  verdict, 
are>  new  assigned  as  terror;  and  the  last  assignment  ia, 
that  the*  whole  proceeding  is  void  for  want  of  jurisdiction. 

Wm.  p.  Chilton,  with  Adams  k  HBaisKT,  for  appellant 
Watts,  Judge  4;  Jackson,  contra, 

A.  J.  WALKER,  0.  J."— ^This  was  a. proceeding  insti- 
tuted by  suggestion  tn,tbe  orphans*  court,  in  18^6,  by  a 
legatee^  for  the  purpose  ot  obtaining  a  judicial  ascertain- 
ment that  a  certain  slave,^nbt  included  in  the  iliventory, 
belonged  to  the  testator's  estate ;  and  of  further  obtaining 
a  judgment  that  the  exefcutor  should  stand  chargeaWe  with 
the  same,  as  a  part  of  the  estate.     It  is  urged  now  in  this 
court,  that  the  orphans*  court  had  no  jurisdictioa  of  the 
proceeding,  disconnected  ais  it  is  from  a* settlement  of  the 
administration  upon  the  estate ;  and  that  this  cooirt  ought 
now  to  revei'se  th^  decree  of  the  court  below,  and  render 
a  judgoieut  dismissing  the  entire  proceeding.     We  do  not 
now  determine  what  ought  to  be  the  decision  of  this  court 
upon  the  question  of  the  jurisdiction  of  the  orphans' 
court,  if  it  were  presented  to  us  unembarrassed  by  the 
previous  decisions  in  this  case.     As  bearing  upoi»  that 
question*,  we  refer  to  the  cjjises  of  Dobbs  v.  Cockerhara, 
(2  Porter,  828,)  and  Merrill  v.  Jones,  (8  Porter,  567.)    This 
case  has  been  twice  before  in  this  court ;  once  at  the  June 
term,  1850,  and  again  at  the  June  term,  1868.     The  deci- 
sion in  the  case  when  it  was  first  in  this  court,  is  not  re- 
ported. ■  The  decision  made  when  the  case  was  bene  the 
second  time,  is  reported  in  28  Ala.  Rep.  664,     In  both 
instances,  the  judgment  or  decree  of  the  court  below  w^as 
.reversed,  and  the  cause  remanded.    The  two  judgments 
of  this  court,  reversing  and  remanding  the  cause  to  be 
further  proceeded  in,  involved  the  assertion  that  the  court 
below  had  jurisdiction  of  the  subject-matter;  for  the  judg- 
ment rendered  was .  manifestly  improper,  if  the  court  be- 
low  had  DO  jurisdiction.     The  decision  of  this  court,  thus 
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virtually  asserting  the  jurfsdiction  of  the  court  below,  is 
the  law  of  this  'case,  and  .we  cannot  rule  'in  opposition  to 
it-T-Matthew8,  Pinley  &  Cp.  y.  Sands,  29  Ala.  136 ; 
Skillerns  v.  Mays,  6  Cr,^267. 

[2,]  The  court  below  did  not  err  in  excluding  evidence 
of  the  unsworn  declarations  of  the  plaintiffs'  witness,  as 
to  the  HWinn^r  in  which  bis  testimony  was  taken,  his  con- 
ditiou  at  the  tiiu^,  and  his  knowledge  of  the  facts  proved 
by  him, 

£8.]  Thi^  court  decided  in  Long  v.  Davis,  (18  Ala.  801,) 
tl^at  a,  permanent  absence  from  the  jurisdiction  on.  the 
'  part'of  a  witness  will  authorize  the  reading  of  his  testi- 
mony given  in  a  fprmer  trial  of  the  cause.  Such,  we  have 
no  doubt,ns  the  QOrrectrnle  in  civil  causes. — 1  Greenleaf 
on  Ev,  .§  16a,  note ;  1  Phil.  Ev.  (C.  &  H.'s  notes,)  393,  394; 
Finn's  case,  6  Ratid:  701. 

[4,]  Notwithstanding  there  is  a  contrary  tendency  in 
our  past  decisions,  we  think  it  a  proposition  both  reason- 
able and  sustained  by  authorities,  that  a  witness  who  has 
made  a  written  memorandum  of  facts  presently  upon  their 
occurrence,  and  who  does  not  remember  the  facts,  but  is 
able  to'  swear  thirtt  he  knew  the  memorandum  to  be  correct 
when  he  made  it,  may  read  the  memorandum  as  a  part  of 
his  evidence  to  the  jury. — Holmes  v.  Gayle  &;  Bower, 
,1  Ala.  517;  Vastbinder  v.  Metcalf,  8*  Ala.  100;  Downer 
V.  Rowell,  1  Ver..  348  ;•  2  Phillipps  on  Ev.  (0.  &  H.'s  notes,) 
(4th  Am;  ed.)  918 ;  1  Green,  on  Ev.  §§  487,  488 ;  Burton 
V.  Plummer,  2  Ad.  &;  Hi.  341.  We  do  not  decide,  upon 
the  record  before  us,  whether  the  poemorandum  made  by 
the  witness  Cummitig,  of  what  Hardin  swore  upon  a 
fdrmer  trial,  should  have  been  read  to  the  jury.  The  prin- 
ciples which  we  have  laid  down  above  will  be  sufficient 
to  guide  the  court  upon  a  future  trial,  iJi  determining  upon 
the  admissibility  of  the  evidence.  If  there  be  any  defi- 
ciency in  the  testimony  of  Gumming,  it  will  probably  be 
supplied  on  a  future  trial. 

[5.]  The  opinion  given^by  the  probate  judge  upon  a 
former  trial  was  not,  upon  any  principle  known  to  us,  ad- 
missible in  evidence. 

[6.3*  The  habit  of  Britton  Mims,  as  to  not  purchasing 
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property  ^thout  seeing  it,  in  connection  with  th^  pecu- 
liar circumstances  of  thia  case,  may  have  some  bearing 
upon  the  question  of  iact  in  the.  case ;  and  we  decide,  with 
some  hesitation  and  doubt,  that  it  was  competent  evidence 
for  the  executor,  tod  against  one  asserting  the  title  of 
Britton  Mims. 

[7.]  The  evidence  proposed  by  the  defendant,  as  to  his 
permitting  his  slave?  to  labor  on  his  fatWs  premises, 
should  have  been  admitted.  It  contributed  to  explain 
the  plainti&'  evid'ence,  that  the  slave  John  bad  been  em- 
ployed on;  the  premises  of  .the  defendant's  father. 

[8.]  The  court  erred  in  rendering  judgment  forthe  vatae 
of  the. slave  against  the  defendant,  Such  a  judgment  ia 
foreign  to  the  purposes  of  the  proceeding.  If  such  a  judg- 
ment could  be  rendered  in  this  proceeding^  the  defendant 
would  be  deprived  of  all  opportunity  to  show  that  the 
slave  was  required  to  pay  debts,  or  for  other  legitimate 
purposes  incident  to  the  administration.  .  The  only  judg- 
ment which  can  be  rendered  in  the  case  is,  that  the  slave 
belonged  to  the  decedent,  and  is  ^  part  of  the  assets  of 
the  estate,  and  that  the  representative  stands  chargeable 
with  him  as  such. 

lieversed  and  remanded. 


STETSON  &  CO.  vs.  MIJLLER. 

[CRKDITORS*    Bn.L   TO   SET    ASIDE   DEED   OF   TRUST   AS   FRAUDCLEKT.] 

1.  Validity  of  deed  of  trust  for  benefit  if  preferred  creditors. — ^A  deed  of 
trust,  mad^  by  a  debtor  in  faSlihg  ciroumstances,  while  actions  ^ 
law  were  pending  against  him,  and  only  a  few  days  before  tbe  ren- 
dition of  judgments ;  conveying  his  stock  of  merchandise,  store- 
house and  residence,  which  constituted  the  bulk  of  his  visible 
property,  to  a  trustee  for  the  benefit  of  certain  lona-fide  creditors ; 
authorizing  the  trustee  to  sell  the  goods  **  at  either  public  auction 
or  prirate  sale,  as  in  his  judgment  may  be  best  calculated  to  bring 
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the  larigest  sum'  of  iaoney ;"  and  providing  that  the  proceeds  of 
the  sale  of  the  property,  after  payment  in  full  of  the  secured  dehts, 
together  with  the  costs  and  charges  attending  the  execution  of 
the  trusty  should  be  paid  over  to*  the  grantor  or  his  order,  (which 
deed  wad  declared  by  this  court,  on  a  former  appeal,  not  to  be 
fraudulent  and.  void  on  its  face,) — held  not  fraudulent  in  fact,,  on 
proof  that  ^e  trustee  sold  the  goods  at  retail,  and  mostly  on  credit 
\\\\  the  end  of  the  current  year ;  that  the  grantor  afterwards  paid 
some  of  the  secured  debts  with  funds  not  conveyed  by  the  deed ; 
and  that  he  declared  a  few  days  after  tlie  execution  of  the  deed, 
but  not  in  the  presence  of  the  b^nefipiaries,  that  his  o'bject  in  exe- 
cuting it  was  ^*  to  keep  the  executions  out  of  his  house.'' 

2.  Difference  between  dee4  of  trust  and  general  assignmetU. — A  deed  of 
trust,  executed  by  a  debtor  in'failing  circumstances,  and  conveying 
the  bulk  of  his  visible  property  taa  trustee  for  "the  fcenefit  of  cer- 
tain preferred  creditors,  cannot  be  held  a  general  assignment, 

.  (Code,  i  15&Gr,)  when  it  appears  that  the  grantor. had  also  notes  and 
fKtcounts  due  hvaH,  of  considerable  valoe*  not .  conveyed  by  the 
deed, . 

Appeal  from  the  Chancery  Court  .at  Tuskaloosa. 
Ileard  before  the  Hon.  Jaj^es  B*  Clark. 

The  bill  in  this  case  was  filed  by  the  appellants,  as 
judgment  creditors  of  Thomas  Miller,  agmnst  said  Thomas 
Miller  and  one  James  H.  Dearing;  and  sought  relief 
against  a  d«ed  of  trust,  executed  by  said  Miller  on  the 
2l8t  September,  1854,  by  which  he  conveyed  his  entire 
stock  of  merchandise,  his  store-house,  and  residence  in 
the  city  of  Tuskaloosa,  to  said  Dearing^  as  trustee,  for  the 
benefit  of  certain  specified  creditors,  whose  debts  amount- 
ed in  the  aggregate  to  nearly  J8,000,  and  were  either  past 
due  or  fell  due  within  six  months  after  the  execution  of 
the  deed.  The  bill,  as  copied  into  the  transcript  in  the 
present  case,  alleged  that  said  deed  "was  made  with  in- 
tisnt  to  hinder,  delay  and  defraud  said  complainaijts,  with 
other  creditors  of  said  Miller  not  therein  named,  of  their 
lawful  debts,  and  is  therefore  void ;  or  that  said  deed  is  a 
general  assignment,  by  which  a  preference  of  payment  is 
given  to  the  creditors  therein  named,  over  the  other  and 
remaining  creditors  of  said  Thomas  Miller."  The  prayer 
of  the  bill  was,  "  for  such  relief  as  complainants  may  be 
entitled  to  on  the  case  made  by  their  bill  of  complaint, 
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aHd  as  may  be  consisteut  with  the  jastice  and  equity  of 
their  case/'  The  chaocellor  held  the  deed  void  on  its 
face,'  as  to  the  complaiuauts ;  but  his  decree  wp^  reversed 
by  this  court,  and  the  cause  remanded,  at  t&e  January 
term,  1858. — See  the  case  reported  in  32  Ala.  161,  where 
the  provisions  of  the  deed  are  set  out  in  exienso*  (The 
former  report  of  the  case  contains  a  mistake  pf  fact,  in 
stating  *  that,  at  the  time  of  tjbe  exeeutioa  of  th^  deed, 
some  of  the  complainants  had  obtained  judgments  at 
law  against  the  grantor :  all  of  the  judgmenta  were  in 
fact  rendered  on  the  29th  Septetrfber,  1854,  eight  days 
after  the  ejeecution  of  the  deed.) 

The  bill  further  alleged,  that  said  Miller,  jatthe  time  of 
the  execution  of  said  de6d,'waer  in  failing  circumstances; 
that  the  deed  conveyed  all  his,  visible  property  that  could 
be  reached  by  execution  at  law,  though  he  had  "many 
thousand  dollars  in  debts  due  and  owing  to  him,  none  of 
which  was  conveyed  by  said  deed,"  and  as  to  which  adia- 
coveiy  was  sought  from  hrm ;  that  said  Miller  continued 
,  in  the  possession  of  the  stock  of  goods  after  the  execution 
of  the  deed,  and  disposed  of  them  at  private  sale,  pro- 
fessing to  act  as  agent  of  the  trustee.  The  defendants 
filed  separate  answers.  Miller  defnied  all  fraudulent  intent 
on  his  part  in.  the  execution  of  the  deed ;  asserted  the 
.bona  jides  of  thfe  secured  debts,  and  his  intention  to  pro- 
vide honestly  for  their  payment;  alleged  that  the  deed 
was  not  a  general  assignment — that  he  had  outstand- 
ing judgments,  notes  and  accounts  due  him,  (a  list  of 
which  was  appended  to  his:  answer,)  amounting  to  over 
$18,000,  and  also  several  small  parcels  of  land ;  that  he 
acted  in  the  sale  of  the  goods,  after  the  execution  of  the 
deed,  solely  as  the  clerk  and  agent  of  tlie  trustee;  and 
that'  the  goods  were  sold  at  retail,  partly  for  cash,  but 
mostly  on  credit  until  the  Ist  January,  1855.  Dearing's 
answer  was  substantiallj*  the  same,  as  to  the  matters  within 
his  own  knowledge ;  and  he  adopted  the  answer  of  his 
co-defendant  in  other  particulars. 

The  complainants  took  the  depositions  of  J.  B.  Kogers, 
J.  M.  Van  Hoose,  and  N".  L.  Whitfield.  Rogers  was  the 
sheriff  of  iTuskaloosa  county,  who  received  and  returned 
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tbe  execations  issued  on  the  complainants' judgments; 
and  be  testified  in- relation  to  them  as  follows  :  "  Shortly 
after  I  received  said  executions^  I  applied  to  Mr*  Miller 
for  payment.  He  said  that  he  had  no  money,  and  that  it 
was  utterly  impossible  for  him  to  settle  the  executions,  I 
then  asked  him  for  property  to  levy  on  ;  to  which  he  re- 
plied, that  be  had  no  property  subject  to  levy — that* the 
stock  of  goods,  the  store-house,  and  the  'Van  Dyke 
bouse/  w.fere,  all  conveyed  by  deed  of  trust  to  Janies  H. 
Dearing,  which  I  could  see  by  going  to  tbe  court-house. 
I  after-wards  applied  to  him  a  second  time,  and  told  him  I 
was  going  to  his  dwelling-house  to  make  a  levy.  *  He  then 
said;  that  it  was  useless,  for  me  to  go  dowia  there,  as  the 
house  and  lot,  and  everything  there,  down  to  the  knives 
and  forks,  belonged  to  Dr.  Tindall  long  ago ;  but  he 
promised  to  pay  the  costs,  and  afterwards  did  so.  Said 
Miller  was  f^  merchant  iu  Tuekaloosa/and  had  been  for 
years  before.  He  remained  at  the  same  business  until 
some  time  in  the  euminer  of  1855,  when  the  goods  were 
sold  at  auction/' 

Van  Hoose  testified  as  follows :  "I  had  a  conversation 
with  said  Miller  about  .said  deed  of  trust,  some  two  or 
three  days  after  the  same  bears  date,  which  was  brought 
about  in^this  way :  As  attorney  for  Bates,  Taylor.  &  Co. 
of  Xew  York,  and  W.  A.  Hann«y,  of  New  Orleans,  I 
bad  had  two  claims  against  h5m  for  collection,  and  called 
on  him  to  settle  them ;  be  asked  me  to  take  drafts  on 
Mobile,  payable  several  months  after  date,  and  said  he  ex- 
pected to  give  James  H.  Dearing  las  endorser.  I  then 
wrote  to  the  holders  of  the  claims,  to  know  if  they  would 
consent  to  the  extension  asked  by  Mr.  Miller.  They  did 
consent,  and  I  informed  Mr.  Miller  of  the  fact:  and  he 
thereupon  requested  me  to  make  a  calculation  of  tbe 
amount  due,  and  leave  the  same  with  him,  and  he  would 
get  the  drafts  endorsed  according  to  agreement.  I  did 
so.  In  ^  a  few  days  afterwards,  I  heard  that  he  had  made 
an  assignment,  and  thereupon  called  to  see  him  relative 
to  our  agreement.  I  found  that  he  would  not  then  give 
the  drafts  as  he  bad  promised,  and  asked  what  I  should 
BOW  say  to  the  parties ;  to  which  be  replied,   *  Tell  them 
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I  will  pay  them — that  th^ir  debts  are  good.*  Ithen  asked 
hira  why  he  had  made  the  assigoment.  He  replied,  that 
Judge  Peck  and  Judge  Mudd  had  sued  him,  and  judg- 
ments would  soon  be  rendered  ;  that  he  had  made  the  as- 
signment to  keep  the  executions  out  of  his  house  ;  and 
that  if  executions  were  levied  on  his  goods,  it  would  spoil 
everything,^  or  words  of  like  effect  I  afterwards  received 
another  claim  on  Mr.  Miller,  and  called  to  see  hinj  about 
it.  He  told  me  to  write  to  the  parties  that  he  would  pay 
it,  and  that  they  had  known  him  lopg  enough^  to* be  sure 
that  ho  would  keep  his  wojd;  and  he  added,  that  the 
debts  secured  in  the  deed  were  ^  a  mere  dross ' — that  he 
did  not  regard  them,  could  soon  pay  them  out,  etc.;  that 
he  made  the  deed  'to  get  a  breathing  time,'  or  words  to 
that  effect,  and  that  the  executions  would  have  been  down 
on  him,  if  he  had  not  made  the  deed."  The  witness  fur- 
ther stated,  that  Millei^  had  no  visible  property  not  con- 
veyed by  the  d6ed. 

Whitfield  testified  as  follows :  "I,  as  attorney,  obtained 
judgments  against  said  Miller,  one  in  favor  of  M.  S.  Stet- 
son &  Co.,  and  another  in  favor  of  Oliver,  Jones  &  Gran- 
ger. The  chiims  upon  which  I  obtained  said  judgments, 
came  to  my  hands,  I  believe,  about  the  1st  August,  1854. 
I  immediately  presented  them  to  Mr.  Miller  for  payment, 
and  told  him,  that  I  was  instructed  to  bring  suit  to  the 
first  court,  if  they  were  not  paid.  He  said  h6  could  not 
pay  them,  and  urged  me  not  to  sue  him ;  stating  posi- 
tively that  he  would  pay  the  amount  before  the  sitting  of 
the  September  court.  I  left  him  without  any  definite 
agreement  about  the  matter;  but  subsequently,  on  the  1st 
September,  I  think,  I  called  on  him  again,  and  told  him 
I  must  bring  suit.  He  then  urged  me  to.  let  him  ac- 
knowledge service  of  the  8iminion8,with  waiver  of  docket- 
ing the  cases  before  court,  and  that  he  would  pay  the 
amount  the  last  Saturday  before  the  sitting  of  the  court. 
I  accordingly  took  his  acknowledgment;  but  he  never 
called  to  pay  the  debt,  and  I  never  had  any  further  con- 
versation with  him  on  the  subject."  The  witness  further 
testified  to  the  pecuniary  condition  of  Mr.  Millers  debt- 
ors, whose  debts  were  included  in  the  exhibits  attached 
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to  the  answer;  stating  that  most  of  them,  of  wham  he 
had  any  knowledge,  "were  insolvent;  or  had  left  the  State. 
.  The  defejidants  took  the  depositions  of  several  wit- 
nessfija,  who  testified  to  the  bon^Jides  and  payment  o;f  the 
debts  seeured  by  the  deed ;  some  being  paid  by  the  trus- 
tee, and  others  by  Miller  with  money  and  assets  outside 
<rf  the  property  conveyed  by  the  deed. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  blll,'but  without  prejudice  toth^cgmplain- 
ftnts'  right  to  file  another,,  for  the  purpose  of  subjecting 
the  surplus  which  might  renjain  in  the  hands  of  the 
.  trustee  after,  the  satisfaction  ^f  tlje  secured  debts ;  and 
his  decree  is  now  assigned  as  error. 

E.  W.  Peck,  for  the  appellants. 
'.Ormonp  &  KicoLgoN,  contra. 

STOKE,  J. — ^Wben  this  case  was  before  in  this  court, 
(32  Ala;  161,)  we  said:  *^\V"e  have  examined  all  the  ob- 
jectipns  urged  against  the  validity  of  the^eed  exhibited 
with  the  bill ;  and  we  are  fully  convjncerf;  and  therefore 
decide',  that  there  is  nothing  on  Us  face  which  .reudcrs  it 
void  as'to  the  complainants,  or  authorizes  any  court  to 
declare  it  void  as  to  them:"  '  .     t   •  • 

This  case,  as  presented  on  the  final  trial  in  the  plead- 
ings and  proof,  presents  hut  few  features  worthy  of  re- 
mark, which  were .  not  presented  on  the  former  trial  in 
this  court.  ■ 

Flr^t :  Thiare  wassome  delay,  and  there  were  some  post- 
ponements in  making  sale  of  the  merchandise ;  aod  the 
sales  were  chiefly  on  credit.    Looking  into  the  facts  and 

•  circumstances  attending  the  sales,  we  think  good  and  sat- 
isfactory  reasons  are  given  for  most,  if  not  For  all  of 

^  them..  Bnt  if  the  record  failed  to  respond  to  theiuj  inqui- 
ries, wo  can  readily  perceive  that,  in  making  sale  of  such 
commodities,  so  as  best  to  promote  the  interest  .of  the 
bpneficiaries,  it  might,  and  probably  would,  benefit  the 
creditors  provided  for,  as  also  the  general  creditors  of  the 

"  assignor,  if  the  assignee  were,  in  certain  states  of  the 
money-market,  to  postpone  the  sale,  or  sell  on  reasonable 
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terms  of  credit.  ,  "We  find  nothing  in  this  record  to  con- 
vince xi8  that,  in  this  case,  the  assignee  was  not  influenced 
by  an-  honest  and  prudent  policy  in  making  sale  of  the 
merchandise  ;  and  hence  we  hold,  that  in  this  objection 
there  is  not  enough  to  justify  us  in  pronouncing  the  deed 
fraudulent. — Dubose  v.  Dul^ose,  7  Ala,  286 ;  Planters  & 
Merchants'  Bank  v.  Clarke,  ib.  765 ;  Tarver  v.  Rofte,  *. 
878 ;  Abercrombie  v.  Bradford,  16  Ala.  560 ;  DoCy  exdem. 
v.  PI.  &  Mer.  Bank,  22  Ala.  238. 

Second:  It  is  urged,  that  some  of  the  debts  secured  by 
the  deed  were  afterwards  paid  by  the  assignor,  with  fiind« 
not  conveyed  by  the  assignment.  It  seem  to  us  that 
this  repels,  rather  than  strengthens  the  imputation  df 
fraud.  It  shows  both  an  intention- in  the  grantor  to  dis- 
charge his  debts,  and  a  willingness  to  employ  for  that 
purpose  means  which  still  remained  in  his  control.  More- 
over, as  remarked  by  the  chancellor;  such  payment  witli 
outside  means  would  necepsarily  tend  to  augment  any 
surplus  that  might  remain  in  the  hands  of  th«  trustee, 
and  thus  localize  and  consolidate  a  tangible  fund  for  the 
payment  of  unj^eferred  debts. 

Third  r  The  testimony  of  the  witnesses  Whitfield'  and 
Van.  Hoose  is  ineffectual  to  pverturn  this  deed,  for  two 
ref^sons :  first^  much  of  the  conversation  of  Mr. '  MiUer, 
shown  by  that  evidence,  tends  rather  to  show  promises 
made  by  him^  and  afterwards  bi*oken,  than  a  purpose  to 
delay,  hinder  or  defraud  his  creditors ;  and  second,  the 
beneficiaries  in  the  deed  were  bona-Jide  creditors,  anij 
there  is  no  evidence  that  they  participated  in,  or  knew- of 
those  conversations.  The  testimony  fails  to  convince  us 
that  Mr.  Miller  had  any  other  purpose  than  to  give  a  pre- 
ference to  some  of  his  creditors  over  others.  This  he 
had  a  right  to  do. — See  this  case  at  the  former  term. 

[2.]  Both  the  bill  and  the  testimony  show,  that  Mr. 
Miller  had  much  property,  and  of  considerable  value, 
outside  of  the  deed.  •  Hence,  this  is  not  shown  to  have 
been  a  general  assignment,  so  as  to  destroy  the  prefer* 
ence. 

We  find  no  error  in  the  record,  an^  the  decree  of  the 
chancellor  is  affirmed. 
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OVERSTREET  vs.  NUNN'S  EXECfUTORS. 

[t»ovbr  for  conversion  op  promissory  N6TR]  ' 

1.  When  action  ii«5.— When  a  note  is  endorsed  and  transf erred  as 
collateral  flecurity,  a  subsequent  payment  of  the'  original  debt  by 
the  transfer rar  operates  as  a  re-transfer  to  him  of  the  endorsed 
note;  and  if  the  creditor,  or  his  personal' reprBsentativQ,  reftisea  to 
deliver  the  note  on  demand,-  trover  lies  against  him  for  the  con- 
version^ ,  . 

Appeal  from  the  Circuit  Court  of  Autauga.  . 
Tried  before  the  Hon.  Porter  King; 

Thib  actipn  was  brought  by  .James  Overstw^,  against 
L.  B.  Parker  and  M.  C  Jfunn,  who  were  the  executors  of 
William  Nunii,  deceased,  to  recover  damfiges  for  the  con- 
version of  ^  promissory  note  for  J 1-300,  executed  by  one 
K  G.  'W'agner,  dated  the  26th  November,  1857,  and  pay*  ; 
able  to  the  plaintift',  or  bearer,  on  the  Ist  February,  186S;  • 
and  was  commenced  on  the  23d  April,  1869.  The  de- 
fendants pleaded  not  guilty^  "with  leave  to.give  any 
epqcial  matter  in  evidence."  On  the  trial,  as  the  bill  of 
exceptions  shows,  after  the  plaintiff  had  read  in  evidence 
the  note  on  "Wagner,  which  was  the  foundation  of  the 
action,  "he  further  proved,  that  he  was  the  absolute 
owner  of  said  note  at  the  time  of  its  execution ;  that  said 
note  Was  founded  on  valuable  consideration,  was  justly 
due  according  to  its  terms  when  executed,  and  was 
of  the  full  value  of  the  amount  due  on  its  face,  with  in- 
terest thereon  ;  that  on  the  Ist  March,  1868,  ftfter  the  exe- 
cution of  said  note,  he  borrowed  $1200  from  said  William 
Kunn,  for  which  he  executed  to  said  Nunn  bis  promis- 
sory note  f6r  $1360,  due  the  1st  March  next  after  date, 
.  together  with  a  mortgage  on  three  slaves,  and  also  en-» 
dorsed  and  delivered  to  him  the  said  note  on  Wagner,  as 
an  additional  and  collateral  security  for  the -payment  of 
said  borrowed  money,  and  for  no  other  purpose."  The* 
'     42 
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endorsement  on  said  note  was  in  these  words  ;  "I  endorse 
the  within  note,  for  value  rec6ived,  until  paid,  this  28th 
March,  1858;"  which  was  signed  by  the  plaintiff.  *'The 
plaintiff  also  iot'roduced  proof,  by  the  declarations  of  said 
William  Nunn,  tending  to  show. that  said  note  on  Wdg- 
ner  was  to  be  relumed  to  plaintiff,  when  he  should  pay 
said  Nunn  the  money  so  borrowed  from  him,  and  for 
wliich  said  note  was  deported  as  collateral  security  as 
aforesaid.  The  defendants  objected  to  the  introduction 
of  any  evidence,  as  to  the  terms  on  which  Wagner's  said 
note  was  transferred  to-said  Nunn,  other  than  those  stated 
and  set  forth  in  the  said  written  endorsement  cm  said 
note ;  but  the  court  decided  to  allow  all  of  said  evidence 
to  be  introduced,  and  to  charge  the  jury  as  to  the  legal 
effect  of  the  same.'* 

The  plaintiff  further  proved,  that  said  iJ'Hnn  died  on 
the  IGth  Jirly,  1858 ;  that  the  defendants  soon  afterwards 
qualified  as  his  executors,  and,  as  such  executors,  received 
the  possession  of  said  note  on  Wagner;  that  on  the  11th 
February,  1859,  they  collected  from  Wagner  one  thousand 
dollars  on  said  note;  that  the  balance  was  still  due  and 
unpaid;  that  on  the  28th  F'ebruary,  1859,  he  paid  said 
executors  his  note  to  Nunn  for  borrowed  money,  and  took 
up  and  canceled  said  note  and  the  mortgage  given  to 
secure  it;  that  he  afterwards  demanded  of  the  defendants 
said  note  on  Wagner,  and  that  they  refused  to  deliver  it 
to  him.  "This  being  all  the  evidence,  the  court  charged 
the  jury,  that  the  plaintiff  was  not  entitled  to  recover  at 
law,  and  that  they  must  find  for  the  defendants ;  to  which 
charge  the  plaintiff  excepted,  and  was  thereby  compelled 
to  take  a  nonsuit." 

The  charge  of  the  court,  and  "the  matters  arising  on 
the  bill  of  exceptions,"  are  now  assigned  as  error. 

Watts,  Judge  k  Jackson,  for  appellant. 

Wm.  L.  Yancey,  with  W.  H.  Northington,  contra. 

R.  W.  WALKER,  J. — ^In  considering  the  propriety  of 
the  general  charge  which  the  court  gave  the  jury,  we 
place  out  of  view,  without  inquiring  into  its  admissibility, 
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tbe  evideqce  of  the  declarations  -of  Nunn,  to  the.efteot 
that  the  note  sued  for  was  to  be  returned  to  the  plaintiff^ 
on  his  repayment  of  the  money  borrowed  from  Nunn. 
We  do  this^  because,  in  our  opinion,  the  result  is  the  same,* 
whether  that  evidence  be  regarded  or  not. 

It  was  undoubtedly  competent  to  prove  the  considera- 
tion upon  which  the  endorsement  was  made. '  Indeed,  no 
objection  was  made  to  the  evidence  that  the  note  was  en- 
dorsed and  delivered  to  Nunn  as  collateral  security  for 
the  plaintiff'*s  note  to  him.  Nor  can  it  be  doubted  that 
as  between  the  origipal  parties  to  the  endorsement  and  • 
their  legal  representatives,  the  payment  by  the  plaintiff  of 
his  note  to  Nutni  operated,  propria  vigore,  a  retransfer  to 
the  plaintiff  of  the  entire  beneficial  interest  in,  and  of  the 
right  to  the  possession  of  the  note  pn  SVagncr. — Apple- 
ton  y.  IJonaldson,  3  Barr,  381,  388 ;  lns»  Co.  v.  Smith, 
11  Penn.  120,  127. 

It  is  true  that,  as  the  law  stood  before  the  Code,  a  suit 
against  the  maker  of  the  note,  for  the  recovery  of  tte 
money  due  on  it,  would  have  to  be  brought  in  the  name 
of  the  endorsee^  But  this  does  not  prove  that  the  prop- 
erty in  the  note  itself,  or  the  right  to  the  possession  of  it, 
would  belong  to  the  endorsee.  ,  The  Code  provides,  that 
actions  upon  contracts  for  the  payment  of  money -must 
be  in  the  name  of  the  party  really  interested.  Until  this 
change  in  the  law,  the  property  in  a  note,  and  the  right 
to  possession  of  it,  might  belong  to  one  person,  although 
a  suit  upon  the  note,  against  the  maker,  wQuld  have  to  be 
brought  in  the  name  of  another.  Thus,  if  the  payee  of  a 
note  should,  for  a  valuable  consideration,  transfer  it  by 
delivery  to  another  person,  and  should  afterwards  obtain 
pofesiission  of  it  by  finding,  or  otherwise ;  it  cannot  he 
doii^^ted,  that  bo*th  the  property  and  the  right  of  posses* 
sioii  would  be  in  the  transferree;  and  if  the  payee  should 
refuse  to  deliver  it  on  demand,  he  would  be  liable  in  tro- 
ver at  the  suit  of  the  transferree. 

The  proof  showed,  that  the  plaintiff  demanded  the  note 
of  the  defendant  before  the  suit  was  brought,  and  that  the 
latter  refused  to  deliver  it.  We  think  that,  on  the  facts, 
trover  can  bo  maintained. — See   Dounell  v.  Thompson, 
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13  Ala.  444;  Clowes  v.  Hardy,  12  Johns.  486;  Lowre- 
mpre  v.  Berry,  19  Ala*  130. 
Judgment  reversed,  and  cause  iremanded. 


CLAEK,  AUSTIN  &  SMITH  vs,  CILLET. 

[attach VEKT  AND  G A|INISB MSNT— 009TSST  WITH  TBAJffSVBRKES.j 

1.  What  conMitiUes  assignment  of  note,  as  aghinst  attaching  credit€r. 
Where  a  debtor  places  promissory  notes,  payable  to  himself,  in  the 
hands  of  an  agent,  with  written  instrnetions  to'collect  them,  and 
to  pay  over  the  proceeds  to  eeitain  specified  creditors,  this  does 
not  amount  to  an  assignment  or  transfer  of  the  notes,  either  to  the 
specified  creditors,  or  to  a  surety  who  dfterwatds  pays  th^it  debts, 
as  against  a  subsequent  attaching  creditor. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  befdre  the  Hon.  Robert  Dougherty. 

The  appellants  in  this  case  su^d  out  an  attachment 
against  the  estate  of  Lorenzo  Dow  on  the  22d  December, 
1857,  and  summoned  Thomas  C.  Bragg,  by  process  of 
garnishment,  as  the  debtor  of  said  Dow.  The  garnishee 
answered,  "that  he  w^as  indebted  to  said  Dow,  at  the 
time  of  the  service  of  the  garnishment,  by  two  promissory 
notes;  o»e  dated  the  27th  July,  1857,  and  dne  one  day- 
after  date,  for  $108  16;  the  other,  for  888  83,  dated  the 
27th  July,  1857,  and  due  on  the  1st  January,  1858.  Gar- 
nishee says,  that  within  two  weeks  after  said  garnishment 
was  served  on  him,  knowing  that  said  notes  were  left  by 
Dow.  in  the  hands  of  Judge  Williams,  he  went  to  said 
Williams,  and  told  him  that  he  had  been  garnisheed  in 
this  case;  and  said  Williams  then  told  him,  that  said 
Dow  had  left  the  notes  with  him,  and  authorized  him  to 
collect  them,  and  to  pay  the  money  to  other  parties,  whose 
names  garnishee  cannot  now  recollect.     Garnishee  has 
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been  since  informed,  that  said  notes  were  left  l^y  Dow 
with  said  Williams  for  th^  purpose  of  protect;ing  P.  U". 
Cill^y  and  H.  H.  Whetstone,  who  were  s^^etie8  for  said 
Dow  on  certain  notes  in  the  hands  of  B.  J".  Harrison*" 
Cilley  and  Whetstone  were  thereupon  summoned,  to  con- 
test with  the  plaintiffs  the  right  to  the  money  due  on  the  . 
notes ;  and  an  issue  was  made  up  between  them,  as  pro- 
vided by  the  statute.  On  the  trial  of  this  issue,  as  the 
bill  of  exceptions  shows,  the  plaintiffs  read  in  evidence 
the  answer  of  the  gat^nishee,  and  the  contestants  then  in- 
troduced said  Williams  as  a  witness,  who  testified  as  fol- 
lows :  "  On  the  28th  July,  1^57,  as  Dow  was  about  leaving 
for  E^ansas,  he  placed  in  the  hands  of  witness  certain  notes, 
among  which  were  the  notes  described  in  the  garnishee's 
answer;  and  told  witness,  that  he  did  so  for  the  purpose 
of  paying  a  note  for  $350,  due  to  B.  J.  Harrison,  on  which 
P,  N.  Cilley  was  surety,  another  note  to  said  Harrison, 
for  $31,  on  which  H.  H.  Whetstone  was  surety,  ?58  to 
Mr.  Gxesham  on  a  note  ^cld  by  him,  and  the  balance  to 
the  plaintiffs  in  this  attachment;  and,  at  the  same  time, 
gave,  witness  a  writing,  signed  by  said  Dow,  in  these 
words :  *  Pay  B.  J.  Harrison  $350  for  servant  hire,  on  note 
due  1st  January  next,  and  $31  now  due;  pay  Mr.  Gres- 
ham  $58^  and  take  lip  note  which  he  holds  against  me; 
and  pay  balance  to  the  order  of  Clark,  Austin  &  Smith, 
New  York.'  Shortly  af^er  this,  and  before  Dow  left  the 
country,  and  before  plaintiffs'  attachment  had  issued,  wit- 
ness saw  said  Cilley,  and  informed  him  of  what  Dow  had 
done ;  and  Cilley  said  that  he  was  satisfied  with  the  ar- 
rangement, and  took  no  steps  to  prevent  Dow.  from  leav- 
ing the  State,  oic^o  secure  the  debt  on  which  he  was  liable. 
No  person  was  present  at  the  time  Dow  placed  said  notes 
in  witness'  hands.  In  March,  1858,  Cilley  was  compelled 
to  pay  the  money  to  Harrison  on  said  notes."  This  being 
all  the  evidence,  the  court  charged  the  jury,  that  they 
must  find  for  the  contestants;  to  which  charge  the  plain- 
tiffs excepted,  and  which  they  now  assign  as  error. 

Clements  &  Williamson,  for  the  appellants,  cited  Drake 
on  Attachment,  §  625;  Baker  v.  Moody,  1  Ala.  315;  Mar- 
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di8  V.  Shackelford,  6  ib.  433;  West  v.  Foreman,  21  ib.  400; 
Mitchell  V.  Allen,  10  Maine,  450;  Clayton  v.  Faweett, 
2  Leigh,  19;  Brownlee  v.  State,  2  Spear,  519. 

Tuos.  Williams,  contra^  cited  Brooks  v.  Hildreth  k 

Mosely,  22  Ala.  469. 

A.  J.  WALKER,  C.  J,— The  defendant  in  attachment 
delivered  notes,  payable  to  himself,  to  his  agent,  with 
instructions  to  collect  them,  and  to  pay  over  the  money 
on  certain  debts  due  by  him.  Before  the  money  was  col- 
lected, some  of  the  debts  so  placed  in  the  hands  of  the 
agent  for  collection  were  attached,  at  the  instance  of  a 
creditor  of  the  party  who  placed  them  in  the  hands  of  the 
agent.  Sureties  who  have  in  the  mean  time  paid  off' one 
or  more  of  the  debts,  to  the  payment  of  which  the  money 
when  collected  by  the  agent  was  to  be  appropriated,  con- 
test the  liability  of  the  debts  placed  in  the  agent's  hands 
to  bo  attached. 

The  delivery  of  the  notes  to  ap  agent,  with  instructions 
to  pay  the  money,  when  collected,  on  certain  debts,  did 
not  transler  the  right  to  those  notes,  either  to  tlie  creditor 
whose  debt  was  to  be  paid  with  the  money  when  collected, 
or  to  a  surety  upon  the  debt.  There  was  no  transfer 
whatever.  Instructions  were  given,  which  might  have 
been  revoke<l  at  any  time,  before  the  agent  acted  in  pur- 
suance of  them.  The  intention  was,  that  the  money, 
when  collected,  should  be  delivered  to  the  specified  cred- 
itors ;  not  that  the  notes  should  be  transferred. — Mardis 
V.  Shackelford,  6  Ala.  433;  Baker  v.  Moody,  1  ib.  315. 
The  agent  had  no  authority  to  deliwfr  or  transfer  the 
notes.  When  one  receives  money,  ^^wbe  delivered  to 
another,  and  that  other  assents,  the  T^ht  to  the  money 
at  once  vests  in  the  party  to  whom  the  delivery  was  to  bo 
made.— Brooks  v.  Hildreth  &  Moseley,  22  Ala.  469.  But 
the  case  here  is  obviously  different.  The  title  to  the  notes 
remained  in  the  defendant  in  attachment,  and  the  judg- 
ment should  have  been  against  the  garnishee,  in  favor  of 
the  plaintiff's  in  attachment. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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'WILSON  vs.  WILSON. 

[final    settlement   of   GUARDJAN^S  ACCOUJJTS.] 

1.  Jncompetenctf  of  •probate  judge  from  interest*— V^here  the  probiite 
jiidgeas  one  of  the  eilreiies  on  an  administration  bond,  he  is  in- 
competent £rpm  interest  to  preside  on- the  settlement  of  the  ad- 
ministration,  ot  to  make  any  order  affecting  the  liability  of  the 
administrators  ^nder  their  bond ;  and  if  one  of  the  administrators 

.  is  also  the  guardian  of  the  sole  distributee  of  tJie  estate,  and  the 
administration  has  never  been  settled,  he  is  also  incompetent  to 

•  preside  on  tiie  settlement  of  the  guardian's  accounts;  and  if  the 
guardianship  has  never  been  $et tied,  although  the,  guardian   has 

,  been  removed,  he  is  equally  incompetent  to  preside  on  the  settle- 
.  ment  of  the  accounts  of  the  succeeding  guardian,  who  is  sought  to 

be  charged  with  negligence  in  failing  to  collect  from  his  predecessor 

assets  belonging  to  the  estate  o^  his  ward. 
Si  Jurisdiction  of  circuit  court  y  and  q/    register  in  chancery ^  in  cavHs 

'  ir-amsf erred  from  prohate  court. — The  jurisdiction  of  the  circuit  court 

under  the  act  of  1850,  (Session  Acts  1849-50,  p.  36.  J40,)  and   of 

•  the  register  in  chancery  under  th.e  Cocle,  (?§  5G0, 1910-12,)  in  causes 
transferred  from  the  probate  court  on  account  of  the  incompetency 
of  the  probate  judge,  is  special  and  limited;    consequently,   the* 
record  Iq  a  transferred  cause  must  affirmatively  show  the  jurisdic- 
tion of  the  court  io  which  the  transfer  is  made. 

•  ^.  Same, — If  the  record  in  «  transferred  cause  recites  the  jurisdic- 
tional fact  which  authorized  the  transfer,  the  recital  is  conclusive 
in  a  collateral  proceeding,  and  tlie  validity  of  the  subsequent  orders 
and  decrees  cannot  be  impeached  on  account  of  irregularities;  but 
a  simple  recital  of  the  legal  conclusion,  that  the  probate  judge  **is 
incompetent,''  without  stating  the  fact  from  which  the  incompe- 
tency results,  is  not  sufficient  to  ^pport  the  jurisdiction. 

,  •    Appeal  from  the  Probate  Court  of  Shelby. 

.  In  the  matter  of  the  final  settlement  of  the  accounts 
and  Youchera  of  John  B.  Wilson,  as  guardian  of  Martha 
J.  Wilson,  his  ward!  Martha  J.  Wilson  was  th^  sole  dis- 
tributee of  the  estate  of  11.  H.  Wilson,  her  deceased  father, 
who  died,  intestate,  in  1841.  In  September,  1841,  the  or- 
phans' court  of  Shelby  appointed  John  W.  Roper  and 
Benjamin  F.  Kandall,  as  administrators  of  the  estate  of 
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said  H.  H.  Wilson,  and  accepted  and  approved  their  offi- 
cial bond,  with  Samuel  Brasher,  J.  B.  Wilson,  and  J.  JI. 
McCIanahan,  as  sureties.     On  the  11th  October,  1841, 
said  Benjamip  f .  Randall  was  also  appointed  by  said  or-  * 
phan*s  court,  as  guardian  of  said  Martha  J.  Wilson';  gave 
bond,  with  D,  E.  Watrous  and  A.  J.  Wells  as  sureties, 
and  entered  on  the  discharge  of  his  duties  as  such  guaiv 
dian.    John  W.  Roper  died  in  1846,  before  there  had  been 
a  final  settlement  of  the  joint  administration  of  himself 
and  Randall  on  the  estate  of  Wilson ;  and  Joseph  floper, 
D.  N"-  McCIanahan,  and  Mrs.  E.  M.  Roper,  duly  qualified 
as  executors  and  executrix  of  his  last  will  and  testament. 
In  1849,  Randall,  as  surviving  adniinistrator,  and  the  exr 
ecu  tors  of  Roper,  were  cited  by  the  orphans'  court  to  settle 
the  administration  of  said  Randall   and  Roper  on  -.the 
estate  of  said  Wilson  ;  and  on  the  16th  July,  1850,  before 
the  Hon.  J.  M.  McClan^^han,  probate  judge,  this  settle- 
tment  was  transferred  to  the  circuit  court ;  the  record  re- 
citing, **  the  judge  of  this  [probate]  court  being  incom- 
petent to  make  said  settlement."    On  the  same  day,  the 
application  of  Randall's  sureties  to  require  him  to  give  a 
new  bond  was  also  transferred  to  the  circuit  court;  the 
record  containing  a  similar  recital  as  to  the  incompetency 
of  the  probate  judge. 

In  the  circuit  court,  at  its  September  term,  1851,  on  final 
settlement  by  Roper's  executors  of  their  testator's  admin- 
istration on  the  estate  of  H.  H.  Wilson,  a  decree  was  ren- 
dered against  said  executors,  in  favor  of  B.  F.  Randall,  as 
guardian  of  Martha  J.  Wilson,  for  $1365 ;  and  it  was 
further  ordered,  that  the  settlement  of  Randall's  admin- 
istration on  said  estate  be  remanded  to  the  probate  court. 
This  entry  contains  the  following  recital:  "The  judge  of 
the  probate  court  of  said  county,  from  incompetency 
to  settle  this  adminstration,  (he  having  been  one  of  the 
executors  of  John  W.  Roper's  last  will  and  testament,) 
harming  transferred  this  settlement  from  the  probate  court 
to  this  court,  the  same  came  on  to  be  heard,"  etc.  On 
the  same  day,  the  circuit  court  made  another  order,  dis- 
43harging  McCIanahan  and  Brasher  from  their  liability  aa 
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Buretieson  Randairs  bond  as  guardian^  and   accepting 
from  him  a  new  bond,  with  other  sureties. . 

In  the  probate  court,  on  the  4th  August,  1853,  before 
Judge  McClanahan,  the  settlement  of  Eandairs  guardian- 
ship, and  an  application  for  the  revocation  of  his  letters^ 
of  guardianship,  were  transferred  to  the  register  in  chan- 
cery; the  order  reciting,  "the  judge  of  this  court  being 
incompetent  to  try  the  same//  On  the  same  day^the 
final  settlement  of  Raudairs  administration  on  the  estate 
of  said  Wilson  was  also  transferred  to  the  register  in  chan- 
cery ;  the  order  containing  this  recital,  "The  judge  of 
this  court  being  incompetent  to  try  the  issues  and  pass 
tipon  said  settlement/'  Oa  the  10th  January,  1854,  be- 
-fore  the  register  in  chancery,  a  decree  was  rendered  against 
Bandall,  on  final  settlement  of  his  accounts  and  vouchers 
as  administrator,  in  fevbr  of  Martha  J.  Wilson  as  sole 
distributee,  for  $7,755;  and  on  the  18th  June,  1855,  ou 
final  settlement  of  his  accounts  as  guardian,  a  decree  was 
rendered  against  him  for  $8,813  26,  being  the  amount  of 
the  decree  against  him  as  administrator,  with  interest 
thereon.  In  each  case,  the  entry  recites,  that  the  register 
is  "  sitting  as  judge  of  probate  under  the  Code  of  Ala- 
bama, the  judge  of  probate  being  incompetent  in  this 
case,  and  the  case  being  transferred."  Divers  other  .pro- 
ceedings were  had  before  the  register  in  chancery,  in  the 
matter  of  the  guardiaoship ;  but  the  record  is  so  confused 
that  it  is  impossible  to  state  them  accurately,  and  at  the 
same  time  intelligiWy. 

Ii>  the  probate  court,  before  Judge  McClanahan,  on  the 
31st  October,  1856,  a  citation  was  ordered  to  issue  against 
Bandall,  cammanding  him  to  appear  and  show  cause  why 
his  letters  of  guardianship  should  not  be  revoked ;  and 
at  the  November  term,  1856,  he  having  failed  to  appear  iu 
answer  to  the  citation,  his  letters  were  revoked,  and  he 
Was  ordered  to  make  a  final  settlement  of  his  accounts  on 
the  2d  Monday  in  December  then  next.  On  the  13th 
November,  1856,  John  B.  Wilson  was  appointed  by  said 
probate  court,  as  guardian  of  said  Martha  J.  Wilson  ; 
gave  bond,  and  duly  qualified.  In  August,  1857,  said 
Wilson  having  failed  to  give  a  new  bond,  on  the  requisi- 
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tiou  of  his  sureties,  his  letters  of  guardianship  were  Re- 
voked, and  he  was  cited  to  make  a  final  settlement  of  his 
accounts  on  the  2d  Monday  in  September,  1857.  The 
settlement  was  brought  to  a  hearing  at  the.  March  term, 
I808,  of  the  probate  court;  and  the  case  is  brought  ta 
"this  court  bj  appeal  from  the  decree  of  the  probate  court. 

Before  the  settlement  of  the  accounts  was  commenced, 
the  guardian  filed  written  objections  to  the.  competency 
of  Judge  McClanahan  to  preside  on  the  settlement,  "  on 
the  ground  that  he  was  one  of  the  sureties  of  Benjamin 
I".  Randall  on  his  oflicial  bond  as  administrator  of  H.  H. 
Wilson,  deceased ;  and  that  the  assets  of  said  estate, 
which  had  come  to  the  hands  of  said  Randall  as  adminis- 
trator, had  never  been  paid  over  to  any  one  authorized 
by  law  to  receive  them."  In  support  of  his  objections, 
the  guardian  read  in  evidence  the  order  appointing  said 
Randall  and  Roper  as  administrators  of  said  Wilson,  to- 
gether with  their  oflicial  bond,  and  all  the,  proceedings 
had  in  the  probate  court  up  to  the  time  when  the  adminisr 
tratian  was  transferred  to  the  register  in  chancery ;  also, 
tlie  various  proceedings  of  the  probate  court,  in  the  matter 
of  Randall's  guardianship,  up  to  the  time  when  it  was 
transferred  to  the  register  in  chancery,  and  all  the  orders 
and  decrees  made  by  the  register  in  connection  with  the 
settlement  of  the  administration  and  guardianship.  To 
rebut  this  evidence,  the  ward  then  read  in  evidence  thp 
record  and  proceedings  of  the  circuit  court  of  Shelby,  in 
the  matter  of  the  settlement  before  that  court  of  Roper's 
administration  on  said  Wilson's  estate.  To  the  admission 
of  this  evidence  the  guardian  objected,  "  because  it  was 
illegal  and  irrelevant,  and  because  said  circuit  court  had 
no  jurisdiction  to  make  said  orders  and  decrees."  The 
court  overruled  the  objections  to  the  evidence,  and  to  the 
compet<3ncy  of  the  presiding  probate  judge  ;  and  to  each 
of  these  decisions  the  guardian  excepted. 

The  ward  sought  to  charge  the  guardian  with  the 
amount  of  the  decree  rendered  in  her  favor,  by  the  regis- 
ter in  chancery,  on  the  18th  June,  1855,  on  the  final  set- 
tlement of  Randall's  guardianship,  and,  for  this  purpose, 
oflGered  in  evidence  the  proceedings  had  before   the  or- 


Digitized  by 


Google 


JTJKB  TERM,  18b0. 659 

Wilson  V.  Wilson. 

f ^^ -^ 

pbans'.  and  probate  court,  and  before  the  register  in  chan- 
cery, in  the  matter  of  Randall's  guardianship.  The  guar- 
dian objected  to  the  admission  of  these  records  as  evi- 
dence, "  because  said  orphans'  or  probate  court  of  Shelby 
had  no  jurisdiction  to  appoint  a  guardian  for  Mtirtha  J. 
Wilson,  and  the  record  did  not  show  that  it  had  jurisdic- 
jtipn ;  because  the  register  in  chancery  had  no  jurisdiction 
of  said  guardianship,  and  was  not  authorized  to  make 
any  valid  order  or  decree  therein ;  because  the  order 
transferring  said  guardianship  to  the  register  in  chancery 
conferred  no  jurisdiction  on  him,  and  because  said  pro- 
ceedings were  wholly  null  and  void."  The  court  over- 
ruled th^se  objections,  and  permitted  the  record  to  be 
read,  and  also  charged  the  guardian  with  the  amount  of 
said  decree;  to  each  of  which  rulings  and  decisions  the 
guardian  excepted. 

The  julings  of  the  probate  court  above  stated,  with 
numerous  other  decisions  to  which  exceptions  were  re- 
served by  the  guardian,  are  now  assigned  as  error. 

J.  R.  JoHK,  with  Brooks  k  Garrott,  for  appellant. 
S.  Leiper,  with  John  T.  Morgan,  contra: 

STONE,  J.— In  the  present  case,  we  have  to  deal  with 
two  guardianships,  two  administrations,  one  suit  in  chan- 
cery, two  or  more  transfers  from  one  court  to  another, 
and  several  renewals  of  bonds.  Hence,  if  the  record  had 
been  made  out  with  the  strictest  regard  to  method,  the 
questions  presented  would  necessarily  have  been  compli- 
cated. The  complication  of  the  case,  bowever,  is  much 
increased,  by  a  very  great  disregard,  in  the  preparation  of 
the  record,  of  the  proper  connection  of  both  subjects  and 
dates.  We  forbear  to  particularize,  but  feel  justified  in 
saying,  that  should  another  record  come  before  us  in  the 
condition  in  which  we  find  the  present  one,  we  will,  ex 
mero  motu,  reject  the  record,  without  costs  for  its  prepara- 
tiOTij  and  require  a  correct  one  to  be  made  by  the  officer 
on  whom  the  duty  rests. 

•   The  direct  questions  presented  for  review  in  the  present 
record,  arose  on  the  final  settlement  of  John  B.  Wilson, 
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the  appellant,  of  his  guardianship  of  the  person  and  estate 
of  Martha  J.  Wilson,  the  appellee.  Several  preliminary 
questions,  however,  arose.  ^  Among  them  is  the  charge, 
that  the  presiding  judge  of  the  probata  court  of  Shelby 
was  interested  in  the  subject-matter  of  the  settlement,  and 
therefore  incompetent  to  try  the  cause.  To  make  out 
this  interest,  tlie  appellant  is  forced  to  take,  and  does 
take  another  position— to-wit,  that  certain  proceedings  in 
the  probate  court,  in  the  circuit  court  of  Shelby,  and 
before  the  register  in  chancery  for  that  county,  hereafter 
noticed,  are  void. 

The  claim  of  Miss  Martha  J.  Wilson  consists  of  mon^^s 
and  effects  in  the  hands  of  her  former  or  present  guardian^ 
or  in  the  hands  of  the  administrators  of  the  estate  of  her 
father,  fl.  EL  Wilson,  from  whose  estate  the  property 
came.  In  1841,  Benjamin  F.  Randall  and  John  W.  Roper 
were  appointed  administrators  of  said  H.  H.  Wilson's 
estate,  and  gave  a  joint  bond;  and  the  present  probate 
judge  of  Shelby  county,  we  suppose,  became  one  of  their 
sureties  on  said  administration  bond.  Being,  as  we  sup- 
pose, at  one  time  bound  as  the  surety  of  Randall  and 
Roper,  it  follows  that,  unless  he  has  been  discharged  as 
fiuch  surety,  he  is  incompetent  from  interest  to  preside  in 
any  trial  or  controversy,  the  result  of  which  will  be  to  fix 
a  liability  on  said  administrators,  or  to  discharge  them 
from  such  liability.  In  such  contest  he  has  such  an  inter- 
est as  not  only  disqualifies  him  from  presiding,  but  would 
render  any  judgment  pronounced  by  him  void, — Act  of 
1850,  Pamph.  Acts,  36,  §  40 ;  Code,  §  560 ;  State,  ex  rel. 
Claunch  v.  Castleberry,  23  Ala.  85;  Heydenfeldt  v.  Towns, 
27  ib.  423,  439. 

All  the  orders  and  judgments  had  and  rendered  in  this 
cause,  since  the  first  stages  of  the  administration,  and 
since  the  appointment  of  the  first  guardian  for  Miss  Wil- 
son, after  noticed,  have  been  during  the  official  term  of 
the  present  probate  judge.  It  follows  from  the  rule  ^bove 
Jaid  down,  that  Judge  McClanahan,  if  one  of  the  sure 
ties,  was  incompetent  from  interest  to  make  any  order, 
which  affected  the  liability  of  the  administrators,  under 
their  boud  to  which  he  was  a  surety.-r-Lyon  v.  State  Bank, 
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1  Stew.  442, 468^ ;  Lister  v.  Vivian,  8  Porter,  875;  Wood- 
ruff v.  Bank,  4  Ala,.  294;  Bopd  v.  Smith,  2  i6.  660  ^  Earl 
of  D.erby's  case,  12  Coke,  114;  Dimes  v.  Grand  Junction, 
Canal  Co.,  16  Eng.  Law  &  Eq.  63;  Bank  v.  Fitzsimraons^ 

2  Bin.  454 ;  Steamboat  Comjpany  y.  Livingston,  3  Cowen, 
.724 ;  Underbill  v.  Dennis,  9  Paige,  202;  Paddock  v.  Wells, 
2  Barb.  Qh.  331;  Painter  v.  Lawrence,  1  Sel.  889;  Nettle- 
ton  v.Nettleton,  17  Conn.  542;  Hawley  v.  Baldwin,  19  ib. 
685;  Murphy  v;  Barlow,  5  Por.  (Ind.)  230;  Knight  v. 
Hardeman,  17  Geo.  260;  Pearson  v.  Hopkins,  1  Pen. 
(N.  J.)  195 ;  Ten  Eyck  v.  Simpson,  11  Paige,  177. 

In  1850,  Mr.  Roper  having  died,  his  representatives 
filed  their  account-current  in  the  probate  court,  for  final 
settlement  of  his  administration.  At  the  same  time,  cer- 
tain of  the  sureties  moved  in  said  court  that  B,  P.  Randall, 
the  other  administrator,  be  required  tp  renew  his  bond  as 
administra,tor,  and  thus  to  discbarge  them.  Notices  of 
these  applications,  were  given;  and  the  judge  of  probate, 
stating  in  his  orders,  that  he  was  incoynpeteniy  in  the  one 
case  '^ to  make  said  settlement,"  and  in  the  other,  "to 
adjudicate  the  same,  and  pass  on  said  settlement,''  trans- 
ferred both  of  said  cases  and  questions  to  the  circuit  court 
ibr  adjudication. 

In  the  circuit  court  of  Shelby  county,  at  the  fall  term, 
1861,  said  final  settlement  was  taken  up,  and  disposed  of; 
the  judgment  eatry  reciting — "  The  judge  of  the  probate 
court  of  said  county,  from  incompetency  to  settle  thia 
administration,  he  having  been  one  of  the  executors  of 
said  John  W,  Roper's  last  will  and  testament,  and  having 
transferred  this  settlement  from  said  probate  court  to  this 
court,  the  same  came  on,"  &c.  A  decree  was  thereupon 
rendered,  in  favor  of  said  B.  F.  Randall,  as  surviving 
administrator,  against  the  executors  of  John  W.  Roper, 
which,  the  record  tends  to  show,  was  afterwards  paid  up. 

At  the  same  term,,  and  in  the  same  order,  the  circuit 
court  took  and  approved  a  new  administration  bond  from 
said  B.  F.  Randall,  with  G.  M.  Randall,  Lewis  Bowdon, 
and  J.  A.  Simpson,  as  sureties;  and  discharged  J.  M.  Mc- 
Gianahan  and  Samuel  Brasher  as  sureties  of 'said  Randall 
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on  his  {idministration  bond.     These  orders  bear  date.lSth 
September,  1851.  .     . 

The  two  orders  last  noticed — the  settlement  of  John 
W.  Roper's  administration,  and  the  taking  of  the  new 
bond,  with  the  discharge  of  the  sureties,  McClanahan  and 
Brasher — were  made  under  the  act  approved  Feb.  11th, 
1850.— Pamph.  Acts,  36. 

The  authority  of  the  circuit  coart,  under  the  act  of 
1850,  and  of  the  register  in  chancery,  under  section  560 
of  the  Code,  to  adjudge  cohtroversies  which  belong  of 
right  to  the  probate  court,  is  of  the  class  called  limited 
and  statutory.  To  uphold  the  jurisdiction,  the  reccJrd 
must  affirmatively  show  the  right  of  the  court  to  proceed 
in  the  given  case. — Lister  v.  Vivian,  8  Porter,  375;  Wood- 
ruff V.  Bank,  4  Ala.  292 ;  King  v.  Shackleford,  18  tft.  435; 
Talliaferro  v.  Brown,  11  ib.  702 ;  Hall  v.  Wilson,  14  ib.  295; 
Butler  V.  Foster,  ib.  323;  Eeynoldd  v.  Reynolds,  11  ib.  1023; 
Willis  V.  Willis,  9  ib.  330;  Brazeale  v.  Brazeale,  ib.  491, 
496 ;  Cloud  v.  Barton,  14  ib.  347;  Taliaferro  y,  Bassett, 
3  ib.  670;  Robinson  v.  Steele,  5  ib.  473;  Ol^rke  v.  West, 
lb.  117;  Lambeth  v.  Garber,  6  ib.  870 ;  Bishop  v.  Hamp- 
ton, 15  ib.  761;  Bond  v.  Smith,  2  ib.  660;.  Driver  v.  Xluds- 
peth,  16  ib.  348 ;  Jenkins  v.  Jenkins,  16  ib.  693;  Willis  v. 
Willis,  ib.  652;  Croft  v.  Ferrill,  16  ib.  351. 

The  questions  arising  on  the  orders  made  in  the  circuit 
court  of  Shelby,  came  up  collaterally  in  the  trial  of  this 
cause  in  the  court  below;  and  hence,  if  that  court  acquired 
jurisdiction  of  the  questions,  we  need  not  inquire  whether 
the  after  proceedings  were  regular,  or  free  from  error. 
Irregularity  of  proceedings  could  only  be  noticed  on  direct 
appeal;  want  of  jurisdiction  would  render  the  proceed- 
ings void. — Wyman  v.  Campbell,  6  Porter,  219;  King  v. 
Kent,  2;)  Ala.  542;  authorities  collected  in  Hunt  v;  Elli- 
son, opinion  of  Stone,  J.,  32  Ala.  193;  Key  v.  Vaughn, 
15  Ala.  497;  Willis  v.  Willis,  16  ib.  652 ;  Davis  v.  Davis, 
10  J).  299. 

The  order  of  transfer  to  the  circuit  court,  the  validity 
of  which  we  are  considering,  was  made  under  the  40th 
section  of  the  act  of  1850,  which,  after  declaring  that  no 
judge  of  probate  shall  act  upon  the  determination  of  any 
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cause  or  proceeding,  &c.,  in  which  he  is  interested,  kc.y 
proceeds  to  direct  that,  in  such  cases,  the  cause  or  pro- 
ceeding shall  be  commenced,  or  transferred,  as  the  case 
may  be,  to  the  circuit  court  of  the  proper  county,  Sac. 
In  the  present  case,  the  circuit  court  recited  in  its  judg- 
meiit  entry,  that  the.  judge  of  probate  was  incompetent 
to.  settle  this  administration,  he  having  been  one  of  the 
executors  of  said  John  W.  Roper's. last  .will  and  testa- 
ment. We  can  not,  in  this  proceeding,  inquire  whether 
this  recital  is  true  or  false.  It  was  a  judicial  ascertain-- 
raent  of  the  fact  necessary  to  give  the  court  jurisdiction; 
and  inasmuch  as,  under  the  act  of  1850,  the  proceedings 
may  be  commenced  in  the  circuit  court,  when  the  probate 
judge  is  interested,  the  recital  gave  the  circuit  court  ju- 
risdicti'on. — See  Hamner  v.  Mason,  24  Ala.  480;  King  v. 
E«T)t,  supra;  Heydenfeldt  v.  Towns,  27  Ala.  431;  Hamil- 
ton V.  Williams,  26  ib.  584.  Hence,  we  need  not  in  this 
place  inquire  whether  the  order  of  transfer  made  by  the 
probate  court  was  or  was  not  sufficient. 

It  results  from  what  we  hWe  said,  that  the  orders  and  ' 
decrees  niaue  by  the  circuit  court  were  not  void,  and  that 
on  this  settlement  they  were  conclusive.     This  includes 
the  final  settlement  of  Roper's  administration,  the  new 
bond  taken  from  Randall,  and  the  discharge  of  the  sureties. 

Looking  into  the  record,  we  suppose  that  the  recital 
that  the  probate  judge  was  one  of  the  executors  of  John 
W.  Roper's  will  is  an  error.  He  seems  to  have  been  one 
of  the  sureties  on  the  bond  of  Randall  and  Roper  as  ad- 
ministrators of  H.  H.  Wilson's  estate.  This  as  eflfectually 
disqualified  him  from  presiding  on  the  settlement  of  either 
of  said  administrations,  as  did  the  cause  recited  by  the 
circuit  court.  This  disqualification  extended  farther,, per-. 
hap>j.  The  discharge  of  the  sureties  of  the  first  adminis- 
tration, or  first  guardianship,  did  not  necessarily  absolve 
them  from  liabilities  incurred  before  their  discharge. — See 
Williams  v.  Harrison,  19  Ala.  277,  284-5 ;  Hamner  v. 
Mason,  supra;  Carroll  v.  Moore,  7  Ala.  615;  Phillips  v. 
Brazcale,  liib.  746;  Chilton  v.  Parks,  15  ib.  671.  Serious 
questions  may,  and  probably  will^  arise  in  the  settlement 
of  Benjamin  F.  Randall,  as  admiuistrator  of  the  estate  of 
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H.  H.  Wilson,  deceased,  and  of  his  gcrardianship  of  Mar- 
tha J.  Wilson,  which  will,  directly  or  indirectly,  affect  his 
sureties  on  the  first  administration  bond.  We  confess 
ourselves  the  advocates  of  the  doctrine,  that  judicial  offi- 
cers should  abstain  from  the  trial  of  causes  in  which  they 
have  the  smallest  pecuniary  interest.  Nothing  so  upholds 
civil  society,  so  challenges  public  confidence,  as  a  pure  and 
incorruptible  judiciary. — ^Hawley -v.  Baldwin,  19  Conn. 
685;  Ten  Eyck  v.  Simpson,  11  Paige,  177;  State,  ex  rd. 
Claunch  v.  Castleberry,  supra. 

In  the  present  case,  assuming  that  the  probate  judge 
was  one  of  the  sureties  on  the  first  administration  bond, 
(of  which  fact  the  identity  of  name  is  the  only  evidence,) 
we  think  he  rightly  declined  to  entertain  jurisdiction  of 
the  settlement  of  the  administration,  and  of  the  settk- 
ment  of  Randall's  guardianship,  which  necessarily  brought 
Tip  the  question  of  the  discharge  of  the  administrators. 
In  other  words,  Randall's  liability  as  guardian,  and  the 
extent  of  it,  depended  on  the  extent  to  which  he  had  ad- 
ministered on  the  estate  in  his  han^s,  and  had  transferred 
the  funds  from  the  administration  to  the  guardianship. 
Davis  V.  Davis,  10  Ala.  299;  Childress  v.  Childress,  3  ib. 
752;  McLane  v.  Spence,  6  ib,  894;  Duffee  v.  Buchanan, 
8  ib.  27;  Purdom  v,  Tipton,  9  ib.  914;  King  v.  Shackle- 
ford,  13  ib.  435;  Williams  v.  Harrison,  19  ib.  277,  284-5. 

The  subsequent  orders  of  transfer  of  the  settlement  of 
Randairs  administration,  and  of  his  guardianship,  were 
made  under  the  provisions  of  the  Code,  which  read  as  fol- 
lows: "§  560.  No  judge  of  any  court,  chancellor,  county 
commissioner,  or  justice,  must  sit  in  any  cause  or  pro- 
ceeding in  which  he  is  interested,  or  related  to  either 
party  within  the  fourth  degree  of  consanguinity  or  affinity, 
or  in  which  he  has  been  of  counsel,  without  the  consent 
of  the  parties,  entered  of  record,  or  put  in  writing  if  the 
court  is  not  a  court  of  record/'  Sections  1910, 1911, 1912, 
of  the  Code,  point  out  the  mode  of  proceeding  in  such 
cases. 

The  orders  of  transfer  in  these  cases,  made  by  the  judge 
of  probate,  simply  recite  that  the  judge  is  incompetent, 
without  stating  any  fact,  or  conclusion  of  fact,  which 
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flhows  the  incompetency^  Incompetency  to  preside  is  a 
conclusion  of  law  from  given  fects.  If  the  order  had 
recited,  thet  the  judge  was  interested  in  the  settlement, 
bad  been  of  counsel,  &c.,  this  would  have  brought  the 
case  directly  within  the  statute,  and  would  have  supported 
bis  conclusion  that  he  was  incompetent.  There  is  noth- 
ing in  the  proceedings  before  the  register  which  aids  this 
imperfect  certificate  of  the  judge  of  probate.  The  only 
mention  there  made  of  the  subject  ie,  that  the  judge  of 
probate  is  incompetent,  and  that  he,  the  register,  is  sit* 
ting  for  the  judge  of  probate.  This  is  insufficient,  under 
the  rule  above  laid  down,  to  sustain  a  limited,  special, 
statutory  jurisdiction. — Butler  v.  Butler,  U  Ala.  668; 
Hartley  v.  BIoodgoo<i,  16  ib.  233;  OuUum  v.  Branch  Bank, 
28  ti.  797;  Eeifter  v.  Barney,  31  ^^.  193;  Clark  v.  Gilmer, 
28  ift.  285 ;  Dow  v.  Whitman  &  Ousley,  at  present  term. 

From  the  principles  above  stated  it  results,  that  neither 
the  administration  of  the  said  Randall,  nor  his  guardian- 
ship for.  Miss  Wilson,  has  ever  been  settled,  because  the 
.register in  chancery  never  acquired  rightful  jurisdiction 
of  said  settlements. 

It  does  appear,  however,  that  Mr.  Randall  was  removed 
as  guardian,  after  proper  notice,  by  an  order  of  the  pro- 
bate court,  made  at  the  N'ovember  term,  1856.  This  order 
appears  regular,  and  there  is  nothing  in  the  record  which 
shows  the  probate  judge  disqualified  by  interest  or  other 
cause  from  making  the  order.  It  also  appears  that  John 
B.  Wilson  was  regularly  appointed  guardian  for  Martha 
J.  Wilson,  by  the  judge  of  probate,  and  his  bond  ap- 
proved Nov.  17th,  1856;  atid  that  his  letter  of  guardian- 
ship was  revoked  by  the  same  authority,  at  the  August 
term,  1857.  It  is  thus  shown  that  John  B.  Wilson  re- 
mained guardian  for  Miss  Wilson,  between  eight  and  nine 
months.  It  is  not  necessary  we  should  inquire  in  this 
ease  what  diligence  he  did  or  did  not  employ  in  collect- 
ing, or  attempting  to  collect,  the  property  of  his  ward. 
8ee  Williams  v.  Harrison,  suprcu  It  is  manifest  that  much 
of  the  evidence  against  him  on  the  trial  of  this  cause,  con- 
sisted of  proceedings  before  the  register,  which  were 
void ;  aad  that  without  those  proceedings,  the  evidence 
48 
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did  not  justify  tho  decree  which  was  rendered.  Hence, 
we  deem  it  unnecessary  to  consider  any  other  questions. 

Whether  the  present  appellant  has  incurred  any  liabil- 
ity, by  failing  to  recover  the  property  or  moneys  of  his 
ward,  while  he  was  her  guardian,  we  do  not  determine. 
All  we  decide  is,  that  the  evidence  in  this  record  does  not 
support  the  decree;  and  that  in  the  condition  in  which 
the  administration  of  H.  H.  Wilson's  estate  now  stands, 
the  present  probate  judge  of  Shelby  county,  if  he  was  a 
surety  on  the  first  administration  bond  of  Randall  and 
Ro{5er,  is  incompetent  to  preside  on  tljiis  settlement; 

The  decree  of  the  probate  court  is  reversed,  and  the 
cause  remanded. 


A.  J.  Walker,  C.  J.,  not  sittings 


\~m  em 

'i^-^'  OVEESTREET  vs.  NUNK'S  EXECUTORS. 


[action  on  cohmon  money  counts.] 

1.  When  action  lies  for  money  had  and  received. — When  a  debtor  trans- 
fers and  endorses  to  his  creditor,  as  coJlateral  security,  a  note  on  a 
third  person,  and  afterwards  pays  his  original  debt  in  fhll,  he  may 
maiutajin  an  action  at  law  against  the  creditor,  to  recover  money 
collected  on  the  transferred  note  before  the  payment  of  the  origi> 
nal'dobt. 

Appeal  from  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  PoeterKing. 

This  action  was  brought  by  James  Overstceet,  against 
L.  B.  Parker  and  M.  C.  Nunn,  who  were  the  executors  of 
William  Nunn,  to  recover  money  collected  by  them,  as 
sjuch  executors,  from  one  Wagner,  on  a  promissory  note 
which  the  plaintiff  had  transferred  and  delivered  to  said 
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Nufin  as  coHateral  security.  The  facts  of  the  case  are  the 
same  a3  in  the  other  case  between  the  parties,  reported  on 
page  $49;  and  the  bills  of  exceptions  in  the  two  cases  are 
substantially,  if  not  literally,  the  same.  The  money  was 
collected  by  the  defendants  after  the  maturity  of  Wag- 
ner's note,  but  before  the  payment  by  plaintiff  of  his 
original  Uebt  to  Nunn.  The  court  charged  the  jury,  that 
the  plaintiff  could  not  recover  at  law.  The  plaintiff  ex- 
cepted to  tbis  charge,  and  he  here  assigns  it  as  error. 

Watts,  Judg)b  &  Jackson,  for  the  appellant. 
*  Wm.  L.  Yanoby,  with  Wm.  H.  Northington,  contra. 

R.  W.  WALKER,  J.— Putting  out  of  view  the  evidence 
tending  to  show  that  the  endorsement  was  made  subject 
to  the  condition,  that  the  note  was  to  be  returned  to  the 
plaintiff^  on  his  repayment  of  the  money  borrowed  from 
the  defendant^  it  is  plain  that,  on  the  undisputed  facts, 
as  disclosed  by  the  bill  of  exceptions,  the  plaintiff  was  en- 
titled to  the  money  which  the  defendants  had  collected  of 
Wagner.  The  note  was  endorsed  and  delivered  to  Nqnn, 
as  collateral  security  for  the  repayment  of  the  money 
which  he  had  loaned  to  the  plaintiff.  If  this  borrowed 
money  4iad  been  repaid,  before  the  defendant  received  the 
one  thousand  dollars  paid  by  Wagner,  this  latter  sum 
would  very  clearly  have  been  considered  as  so  much 
money  deposited  with  the  defendant,  to  be  paid  to  the 
plaintiff.  The  right  of  the  plaintiff  to  the  sum  thus  re- 
ceived by  the  defendant,  is  not  less  perfect,  because  the 
borrowed  money  was  repaid  after  the  payment  made  by 
Wagner  to  the  defendant.  As  soon  as  the  sum  loaned 
was  repaid  by  the  plaintift^  he  became  entitled,  injustice 
«nd  equity,  to  the  amount  which  the  defendant  had  col- 
lected from  Wagner.  The  case  falls  clearly  within  the 
rule,  that  when  one  man  has  money  in  his  possession, 
which,  ex  <Bquo  ei  bono,  belongs  to  another,  the  latter  may 
maintain  an  action  in  his  own  name  to  recover  it,  and  the 
law  implies  the  privity  and  promise. — Sherrod  v.  Hamp- 
ton, 26  Ala.  662 ;  Hitchcock  v.  Lukens,  8  Porter,  838  ; 
Huckabee  v.  May,   14  Ala.   263;    Boyd  v.  Taliaferro, 
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13  Ala.  424;  Vinceqt  v.  Rogers,  30  Ala.  475;  Thompson 
v.MerrimaD,  15  Ala.  168;  Price  v.  Pickett,  21  Ala,  741  j 
Sessions  v.  Sessions,  38  Ala.  522 ;  WiUiaoflon  v*  Culpep- 
per, 16  Ala.  211,  218. 
Judgment  reversed,  and  cause  remanded. 


WELSH  ARi>  WIFE  vs.  POUITDERS  akd  WIFE. 

[contested  probate  or  will.] 

1.  What  law  gotema  revocation  of  wilC-^Th^  qnestion  whether  a  will, 
executed  in  1851,  is  impliedly  revoked  by  asaleand  eonveyanceof 
the  land  devised  by  it  in  1856,  must  be  determined  by  the  i>roriA- 
ions  of  the  Code  of  1853. 

2.  What  roTisiitutCi  implkd  revocation  o/wUl-VndeT  the  Code,  (J  1002,) 
a  sale  and  conveyance  of  land  by  the  testator,  after  the  execution 
of  his  will,  does  not  operate  as  a  revocation  of  a  devise  of  the  Iund, 
when  the  purchase-money  is  unpaid  at  the  time  of  his  death,  'iin^ 
less  it  clearly  appears  by  the  contract,  or  some  criher  tnstrameiit 
in  writing,  to  be  intended  as  a  revocation. '' 

Appeal  from  the  Probate  Court  of  Franklin. 

In  the  matter  of  the  last  will  and  testament  of  Ana 
Thomas,  deceased,  which  was  propounded  for  probate  by 
James  H.  Welsh  and  Sarah  Ann  Elizabeth,  his  wife, 
(formerly  Sarah  Ann  Elizabeth  Hamilton,)  and  was  con- 
tested by  Alfred  Pounders  and  Mildred  M.,  his  wife.  The 
will  was  dated  the  10th  May,  1861,  and  contained  but  two 
clauses;  one  devisins:  a  tract  of  land,  which  was  partica- 
larly  described,  to  Sarah  Ann  Elizabeth  Hamilton  and 
Mary  Susan  Hamilton ;  and  the  other  bequeathing  ten 
dollars  to  Mildred  M.  Pounders.  The  due  execution  and 
attestation  of  this  paper  were  admitted,  and  also  that  the 
testatrix  died  in  May,  1857 ;  but  the  contestants  insisted, 
that  the  will  was  revoked,  as  to  the  devise  of  the  land,  by 
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^  sale  and  conveyance  thereof  by  the  testatrix,  in  Septem- 
ber, 1856,  to  one  Wheeler;  and  this  was  the  only  objec- 
tion urged  against  the  probate.  It  appeared  that  Wheel- 
er, the  purchaser,  gave  his  note,  under  seal,  for  the  par- 
<5hase-money,  payable  on  the  1st  Janizary,  1857 ;  and  that 
no  portion  af  the  note  was  paid  at  the  death  of  the  test- 
atrix. The  probate  court  decided,  that  this  sale  and  con- 
veyance of  the  land  operated  as  a  revocation  of  the  will, 
60  far  as  the  devise  was  concerned,  and  therefore  admit- 
ted the  paper  to  probate  only  as  to  the  legacy  often  dol- 
lars ;  and  this  decision,  to  which  Welsh  and  wife  except- 
ed, is  now  assigned  as  error. 

J.  B.  MooEE,  for  appellants. 
William  Cooper,  eontra. 

A.  J.  WALKER,  C.  J.— The  will  in  this  case  was  ex- 
ecuted before  the  adoption  of  the  Code,  but  the  testatrix 
died  afterwards.  A  deed,  made  by  the  testatrix  in  1856, 
after  the  Code  went  into  operation,  conveyed  to  a  pur- 
chaser the  land  devised  by  one  of  the  clauses  of  the  will, 
and  the  purchase-money  is  unpaid.  The  effect  of  that 
deed,  in  reference  to  the  revocation  of  the  devise,  must 
be  determined  by  the  Code,  which  was  the  law  at  the  time 
of  its  execution. 

[2. J  Section  1602  of  the  Code  so  clearly  defines 
the  effect  of  the  deed,  that  argument  cannot  be  nec- 
essary on  the  point.  It  does  not  appear  by  the  con- 
tract evidenced  by  the  deed,  or  by  any  other  instrument 
of  writing,  that  the  testatrix  intended  to  revoke  the  de- 
vise of  the  land  conveyed  by  it.  It  follows,  that  the  clause 
of  the  will  devising  the  land  is  not  revoked,  and  the  de- 
visees take  under  the  devise  the  rights  specified  in  section 
1602,  above  referred  to.  Without  farther  comment,  we 
refer  to  Powell  v.  Powell,  30  Ala.  697,  the  decision  in 
which  covers  all  the  questions  arising  in  this  case. 

.  The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 
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DILLARD  vs.  SCRUGGS. 

[aCTIOK  ok  open  account  for  8£RTICEa  REKDBRED  IN  SALE  OF  &LAYES.] 

1.  Admiasihility  of  declarations  qualifying  and  explaining  receipt  of  mo^ 
ney. — The  declarations  of  a  party,  made  at  the  time  of  receiving 
money,  are  admissfble  evidence  for  him,  for  the  purpose  of  show- 
ing that  he  did  not  receive  the  money  as  a  paym^it  in  full  of  all 
demands. 

2.  Wliat  constitutes  partnership . — The  fact  that  a  negro-trader,  in  whose 
sales-house  slaves  are  exhibited  for  sale  and  sold  by  the  owper, 
charges  hali-commissions  for  the  use  of  his  house,  does  not  consti- 
tute him  a  partner  with  the  owner  in  the  sale. 

3.  Construction  of  statute  prohibiting  sale  of  slaves  hy  unlicefued  ntgro- 
trader. — The  statate  prohibiting  a  sale  of  slaves  by  an  unlicensed 
negro-trader,  and  declaring  such  sale  void,  (Code,  {{  397,  399,  400,) 
does  not  prevent  a  negro-trader,  in  whose  sales-house  slaves  are 
exhibited  for  sale  and  sold  by  the  owner,  from  recovering  by  action 
the  half-commissions  to  which,  by  the  custom  of  the  trade,  he  is 
entitled  in  such  case. 

Appeal  fjom  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  Frederick  Scruggs,  against 
Gaston  Dillard,  to  recover  the  sum  of  $300,  alleged  to  be 
"due  from  defcndint  to  plaintiff,  by  account,  for  services 
rendered  by  plaintift  to  defendant,  and  at  his  request,  in 
and  about  the  sale  of  certain  slaves.**  The  defendant 
pleaded,  in  short  by  consent,  the  general  issue,  set-o£^  and 
payment.  "On  the  trial,**  as  the  bill  of  exceptions  states, 
"the  plaintiff  introduced  one  Magee  as  a  witness,  who  tes- 
tified, that  plaintiff*  was  a  negro-trader  in  1866,  and  had 
a  house  and  yard  in  the  city  of  Mobile  where  negroes 
were  exhibited  for  sale;  that  the  defendant  had  several 
slaves  for  sale  at  said  house,^  which  were  exhibited  in  the 
same  way  that  phii n tiff *8  slaves  were;  that  he  (witness) 
saw  them  all  together,  and  purchased  from  defendant  his 
said  negroes,  at  the  said  house,  and  paid  him  eight  or  ten 
thousand  dollars  for  them.     Said  witness  stated.  On  croas- 
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examination,  that  defendant  came  to  him,  some  time  in 
1856,  to  hire  or  sell  some  negroes  who  were  then  in  the 
country,  and  whom  he  was  about  to  bring  to  Mobile ;  that 
he  was  afterwards  informed  that  the  negroes  were  at  plain- 
*  tiff's  sales-house,  and  went  there  to  see  them, — once  with 
defendant,  and  twice  alone ;  that  on  one  of  these  occa- 
sions, (he  did  not  remember,  but  thought  it  was  one  of 
the  latter,)  some  questions  being  asked  about  the  defend- 
ani's  negroes,  plaintiff  said,  'Have  nothing  to  do  with 
those  negroes,  but  take  two  I  would  like  to  sell  you' ;  and 
that  these  were  the  negroes  afterwards  purchased  by  him 
from  defendant,  and  for  which  he  paid  eight  or  ten  thou- 
sand dollars,  as  testified  by  him  on  his  examination  in 
dhief.  The  plaintiff  then  introduced  one  Faulkner  as  a 
witness,  who  testified,  that  the  defendant  gave  him  a  cer- 
tain sum  of  money,  after  the  sale  of  said  negroes  to  Magee, 
and  requested  him  to  pay  it  for  him  to  plaintiff,  and  to 
take'a  receipt  for  the  same ;  and  that  plaintiflE"  at  first  re- 
fused .to  take  the  money;  The  witness  was  then  asked, 
what  plaintiff  said  at  the  time  was  the  reason  why  he  re- 
fused to  take  the  money.  This  question  being  objected  to, 
the  court  asked  plaintiff's  counsel  the  object  of  the  ques- 
tion, and  was  answered — first,  that  witness  was  defend- 
ant's special  agent,  and  what  was  said  to  him  while  acting 
a3  such  agent  was  admissible ;  that  a  receipt  had  been 
given  to  said  agent,  for  th^  board  of  said  negroes  ;  and 
that  he  expected  to  show  by  said  witness  that,  at  the  time 
plaintiff  received  said  money  from  said  agents  he  told  said 
agent  that  he  was  also  entitled  to  commissions  on  the 
amount  received  by  defendant  for  said  negroes,  independ- 
ent of  their  board.  .  The  court  ruled,  that  plaintiff's  de- 
clarations, at  the  time  of  receiving  the  money,  were  admis- 
sible, to  show  whether  he  received  it  in  full  payment,  or 
only  as  a  partial  payment ;  and  that  for  this  purpose,  and 
to  this  extent,  said  declarations  might  be  given  in  evi- 
dence ;  to  which  ruling  the  defendant  excepted.  The  wit- 
ness then  stated,  that  plaintiff'  said,  at  the  time  of  receiv- 
ing said  money,  that  it  only  paid  the  board  of  the  negroes, 
and  that  he  was  also  entitled  to  commissions,  independ- 
ent 0^* their  board;  and  to  the  admission  of  this  evidence 
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the  defendant  also  excepted.  On  cross-examination,  said 
witness  was  shown  a  receipt  for  J200,  in  full  of  the  board 
of  said  negroes;  which,  he  admitted,  was  the  receipt 
taken  by  him  at  the  time  said  money  was  paid.  The  plain- 
tiff then  offered  evidence  tending  to  show,  that  it  was  a 
custom  of  the  trade  among  negro-traders  in  Mobile,  if  the 
owner  effected  a  sale  after  they  had  been  put  at  a  sales- 
house,  and  while  they  were  there,  to  charge  and  receive 
half-commissions  on  the  amount  for  which  they  were  sold, 
unless  there  was  a  special  agreement  to  the  contrary." 
The  defendant  then  introduced  as  a  witness  the  clerk  of 
the  probate  court  of  Mobile  county,  who  testified,  that 
since  he  had  been  in  theofficeof  the  probate  judge,  (since 
1853,)  the  plaintiff  had  never  taken  out  a  license  for  the 
sale  of  slaves ;  and  asked  the  court  to  charge  the  jury, 
'^that  if  the  plaintiff  was  a  negro-trader  at  the  time  of  the 
sale  of  the  slaves  to  Magee,  aiid  had  not  taken  out  a  license 
pursuant  to  section  397  of  the  Code,  he  could  not  recover 
commissions  for  any  part  he  had  taken  in  the  sale."  The 
court  refused  this  charge,  and  the  defendant  excepted. 

The  rulings  of  the  court  to  which  exceptions  were  re- 
served, are  now  assigned  as  error. 

R.  B.  Armistead,  for  appellant. 
Anderson  &  Boylbs,  contra. 

STONE,  J. — We  think  there  is  no  error  in  this  record, 
available  to  the  appellant.  The  fact  that  Scruggs  received 
from  Dillard's  agent  $200  for  board  of  the  slaves,  and  re- 
ceipted for  the  same,  would  probably,  if  unexplained,  have 
furnished  a  circumstance  which  the  jury  would  regard  in 
determining  whether  or  not  such  payment  was  in  fulL 
Qualified  as  the  ruling  of  the  court  in  this  case  was,  the 
declaration  of  the  plaintiff,  made  at  the  time  he  received 
the  money,  was  very  proper,  to  repel  the  inference  that 
he  regarded  the  payment  as  in  full  of  all  demands. 
Scruggs  V.  Bibb,  33  Ala.  481. 

[2.]  The  charge  asked  and  refused,  misapprehends  the 
nature  of  Mr.  Scruggs'  connection  with  the  sale  of  the 
slaves  in  this  case.      The  half-commissions  which   he 
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charged,  if  a  term  of  the  contract,  as  found  bj  the  jury, 
would  not,  per  56,  constitute  him  a  copartner  with  Mr. 
.Diilard.  It  was,  at  most,  a  rate  or  scale  for  determining 
the  compensation  due  to  Mr.  Scruggs,  for  the  use  and 
privilege  of  his  sales-house. — Smith  v.  Garth,  32  Ala.  368. 
[3.]  There  is  no  proof  in  this  record  that  Mr.  Scruggs, 
in  this  transaction,  acted  as  a  negro-trader,  broker,  or 
agent  for  the  sale  of  slaves. — ^Books  v.  Pollard,  at  the 
present  term. 

Judgment  affirmed. 


COCKRELL  vs.  COCKRELL. 

[application  por  revocation  of  letters  of  guardianship.] 

1.  Noi}rre9idence  of  guardian  good  cause  of  removctL-^l^hQ  removal  of  a 
guardian  from  the  State  being  declared  by  the  statute  a  sufficient 
cause  for  the  revocation  of  his  letters,  (Code,  J  2037, )  his  non-resi- 
dence at  the  time  of  his  appointment  is  necessarily  a  good  cause 
for  his  removal,  without  regard  to  the  age  of  the  ward,  or  to  the 
refusal  of  the  person  afterwards  nominated  by  him  to  accept  the 
office  of  guardian. 

Appeal  from  the  Probate  Court  of  Franklin. 

In  the  matter  of  the  petition  of  Washington  P.  Cock- 
rell, an  infant,  suing  by  his  next  friend,  for  a  revocation 
of  the  letters  of  guardianship  formerly  issued  to  Sterling 
R.  Cockrell.  The  petition  alleged,  that  the  said  Sterling 
B.  Cockrell  had  removed  to  Tennessee  since  the  grant  of 
his  letters,  and  was  a  resident  of  that  State,  and  that  the 
petitioner  was  over  fourteen  years  of  age ;  and  he  after- 
wards nominated  O.  O.  Nelson  as  the  guardian  of  his 
choice.  The  guardian  appeared,  and  resisted  the  applica- 
tion; admitting  the  fact  of  his  non-residence,  but  insist- 
ing that  he  had  not  removed  from  the  State  siace  the 
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time  of  his  appointment ;  and  Nelson  also  appeared  before 
the  court,  and  refused  to  act  as  such  guardian.  The  court 
thereupon  dismissed  the  petition,  and  its  decree  is  here 
assigned  as  error. 

J.  B.  Moore,  for  appellant 
William  Cooper,  contra. 

R.  W.  WALKER,  J.— One  of  the  causes,  for  which  the 
legislature  has  declared  that  the  judge  of  probate  must 
remove  a  guardian,  is  his  removal  from  the  State. — Code, 
§  2037.  The  provision  that  a  guardian,  who  becomes  a 
non-resident  after  his  appointment,  must  be  removed  from 
his  trust,  necessarily  implies  that  one  who  is  at  the  time 
a  non-resident  should  not  be  appointed.  A  fact  which  is 
declared  to  be  a  sufiBcient  reason  for  the  removal  of  b 
guardian,  duly  appointed,  is,  in  the  very  nature  of  things, 
a  sufficient  reason  for  not  bestowing  the  appointment  in 
the  first  place.  We  have  no  hesitation  in  holding,  that 
under  our  statutes,  the  appointment  of  a  non-resident,  as 
guardian  of  a  ward  residing  in  this  State,  is  an  improvi- 
dent appointment,  which  it  is  the  duty  of  the  court  to  re- 
voke, when  proper  application  is  made  for  that  purpose. 
See  Harris  v.  Dillard,  31  Ala.  191-2 ;  Dupree  v.  Perry, 
18  Ala.  41 ;  Eiland  v.  Chandler,  8  Ala.  781 ;  Speight  v. 
Knight,  11  Ala.  461;  Huiev.  Nixon,  6  Porter,  77. 

The  Code  provides,  that  "when  the  minor  is  over  fourteen 
years  of  age,  he  may  nominate  a  suitable  person  as  his 
guardian,  in  person ;  or  such  nomination  may  be  certified 
by  any  justice  of  the  peace  to  the  probate  judge.'* — Code, 
§  2013.  The  ward  in  this  case  had  reached  the  age  of 
fourteen  years,  and  nominated  a  guardian  in  the  manner 
prescribed ;  but  it  appears  that  the  person  thus  named 
was  not  willing  to  accept  the  trust.  It  may  be  true  that, 
in  the  absence  of  some  other  sufficient  reason  for  the  revo- 
cation of  his  authority,  the  guardian  of  ^  ward,  who  has 
reached  the  age  of  fourteen  years,  should  not  be  removed, 
until  the  ward  nominates  a  suitable  person  who  is  willing 
to  accept  the  appointment;  and  we  might,  perhaps,  affirm 
the  decree,  if  it  had  not  been  shown  that  thera  was  ano- 
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ther  legal  cause  for  the  removal  of  the  guardian — namely, 
the  fact  that  he  was  a  non-resident.  The  letters  of  the 
guardian  should  have  been  revoked  on  this  latter  ground, 
without  regard  to  the  age  of  the  ward,  or  the  willingness 
of  the  person  nominated  by  him  to  accept  the  trust* 

Decree  reversed,  and  cause  remanded. 


SAWYER  vs.  WARE.  'm  ^^ 


[trespass  against  sheriff  for  seizure  and  sale  of  personal  propertt.] 

1.  Admissibility  of  judgment  for  or  against  purchaser^  as  evidence  for  or 
against  vendor;  competency  of  vendor  as  witness  for  purchasei\ — In  an 
action  of  trespass  against  a  sheriff,  for  seizing  and  selling  plaintiff's 
property  under  execution  against  his  vendor,  a  judgment  for 
or  against  the  plaintiflf  would  not  be  admissible  evidence  for  or 
against  his  vendor  in  another  action ;  consequently,  under  section 
2302  of  the  Code,  his  vendor  is  a  competent  witness  for  the 
plain  tifif. 

2.  Competency  of  transferror  as  witness  for  transferree, — Neither  sec- 
tion 2290  of  the  Code»  (which  declares  the  transferror  of  any  con- 
tract not  a  competent  witness  for.  his  transferree,  **  to  prove  the 
cause  of  action,*')  nor  the  analogous  rule  settled  by  several  decis- 
ions of  this  court  prior  to  the  Code,  applies  to  a  case  in  which  the 
vendor  of  a  manufactured  article  is  offered  as  a  witness  for  the 
purchaser,  in  an  aotion  of  trespass  by  the  latter,  against  the 
sheriff,  for  seizing  and  selling  the  article  under  execution  against 
the  vendor. 

3.  Statute  of  ffixudsy  as  to  contract  for  sale  of  chattels  at  price  exceeding 
$200. — A  contract  between  the  lessor  and  lessee  of  certain  iron- 
works, to  the  effect  that  "  the  iron  made  at  the  furnace  should  be 
W/s  [lessor]  as  fast  as  it  was  made,  until  he  was  repaid  for  his  ad- 
vances in  money  and  the  rent  due,''  is  a  contract  for  the  sale  of 
the  manufactured  iron,  and  not  for  the  work  and  labor  bestowed 
in  the  manufacture ;  such  a  contract  is  within  the  statute  of 
frauds,  (Code,  J 1551,)  if  the  amount  of  the  advances  imd  rent 
exceeds  $200 ;  and  the  agreement  for  the  discharge  of  the  pur- 
chase-money does  not  show  such  payment  as  will  take  the  case  out 
of  the  statute. 
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4.  Effect  of  statuis  of  frauds. — ^The  statute  of  frauds  prevents  the  en- 
forcement of  a  contract  within  its  provisions,  unless  evidenced 
according  to  its  requirements ;  but  it  does  not  prevent  the  volun- 
tary execution  of  such  contract  by  the  parties,  nor  annul  it  when 
thus  executed. 

6.  WTien  title  pdtses  to  purc/taser,  as  a^inst  execution  creditor  of  tend^yr. 
Under  a  verbal  contract  for  the  sale  of  an  article  to  be  manufac- 
tured by  the  vendor,  if  the  contract  is  within  the  statute  of  frauds, 
the  title  does  not  pass  to  the  purchaser  until  there  has  been  a  de* 
livery  to  him ;  and  if  a  valid  execution  against  the  vendor  is  in  the 
hands  of  the  sheriflf  during  the  interval  between  the  manufacture 
and  the  delivery  of  the  article,  the  lien  of  the  execution  is  superior 
to  the  title  of  the  purohaser. 

Appeal  from  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  John  E.  Moore. 

This  action  was  brought  by  Horace  Ware,  against 
Henry  J.  Sawyer,  to  recover  damages  for  the  defendant's 
tortious  seizure  and  sale,  under  execution  againpt  C!a- 
bough  &  Pool,  of  nine  or  ten  tons  of  pig-iron,  which  the 
defendant,  as  sheriff,  had  seized  and  sold  as  the  property 
of  said  Clabough,  and  which  the  plaintiff  claimed  under  a 
contract  of  purchase  from  said  Clabough.  The  execution, 
under  which  the  defendant  justified,  was  issued  on  the 
2d  April,  1858,  on  a  judgment  which  was  recovered 
Against  said  Clabough  &  Pool,  in  favor  of  one  John  H. 
Campbell,  on  the  17th  March,  1858 ;  and  which  came  to 
the  hands  of  the  defendant,  as  sheriff,  on  the  3d  April, 
1868.  The  levy  was  made  by  the  defendant,  under  said 
execution,  on  the  28d  April,  1858 ;  and  the  property  was 
sold  by  him,  under  the  levy,  on  the  1st  Monday  in  June 
following,  and  the  proceeds  of  sale  applied  in  satisfaction 
of  the  execution. 

"On  the  trial,'*  as  the  bill  of  exceptions  states,  "  the 
plaintiff  offered  Samuel  Clabough  as  a  witness,  who  was 
one  of  the  defendants  in  said  execution*  The  defendant 
objected  to  the  competency  of  said  Clabough,  as  a  witness 
for  the  plaintiff,  because  he  was  interested  in  said  suit  in 
favor  of  the  plaintiff*;  and  because,  being  plaintiff's 
vendor,  it  was  against  public  policy.*  Said  Clabough 
stated,  on  his  voir  dire^  that  the  iron  in  controversy  was 
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made  by  him  at  the  furnace  and  iron-works  in  Shelby 
county,  while  in  his  possession  under  a  lease  from  the 
plaintiff;  that  the  terms  of  said  lease  were,  that  he  leased . 
said  furnace  and  iron-works  from  plaintiff^  in  February, 
1858,  and  hired  the  negroes,  wagons  and  teams,  ore-bed& 
and  timber  thereunto  belonging,  for  the  term  of  two 
years,  for  between  eight  and  ten  thousand  dollars  per  an- 
num, payable  in  equal  monthly  installments,  at  the  end 
of  each  month  after  the  furnace  was  put  in  operation ; 
that  said  furnace  and  iron-works  were  out  of  repair  when 
he  leased  them,  and  he  did  not  get  them  into  operation 
until  the  14th  April,  1858 ;  that  after  he*  had  leased  said 
furnace,  but  before  he  got  the  same  in  operation,  plaintiff 
advanced  to  him  between  eight  and  twelve  hundred  dol- 
lars, in  money  and  provisions,  to  enable  him  to  put  said 
furnace  and  iron-works  in  running  order;  that  these  ad- 
vancements were  made  upon  the  agreement,  that  the  iron 
made  atthefurnace  should  be  Ware's,  as  fast  as  it  was  made, 
until  he  was  repaid  for  his  advances  and  the  rent  due  at  the 
time  he  (witness)  began  to  operate  the  furnace ;  that  the 
lease  and  hiring  were  in  writing,  and  notes  taken  for  the 
amount  of  the  rent  and  hire,  but  the  contract  to  let  Ware 
have  the  iron,  in  payment  of  his  advancements  and  the 
first  month's  rent,  was  not  in  writing ;  that  the  iron  in 
controversy  was  made  by  him  between  the  14th  and  the 
23d  April,  1858,  and  was  sent  by  him,  at  the  request  of 
plaintifi,  on  the  wagons  and  teams  hired  from  plaintiff, 
to  the  depot  near  Columbiana,  (which  was  not  on  the 
leased  premises,)  where  it  was  levied  on  by  the  defendant; 
that  he  had  agreed  to  let  plaintiff*  have  said  iron  before  it 
was  made,  and  had  sent  it  to  the  depot  at  his  request,  in 
pursuance  to  the  agreement  between  them ;  and  that  said 
iron  was,  therefore,  the  plaintiff's  property  when  it  was 
levied  on.  On  this  showing,  the  defendant  objected  to 
the  competency  of  said  witness,  on  the  grounds  above 
stated ;  the  court  overruled  the  objections,  and  allowed 
the  witness  to  testify  to  the  same  facts  before  the  jury ; 
and  the  defendant  excepted. 

*•  Said  witness  testified,  in  addition  to  the  facts  above 
stated,  that  said  iron  was  worth  J30  per  ton,  and  tha 
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said  contract  between  him  and  plaintifi  was  made  in  good 
faith.  The  defendant  then  read  in  evidence  the  record  of 
the  judgment  under  which  said  levy  and  sale  were  made 
by  him,  and  the  execution  issued  on  said  judgment,  with 
the  endorsements  thereon,  showing  the  levy,  return,  and 
satisfaction  of  the  execution.  This  being  all  the  evi- 
dence, the  court  charged  the  jury,  that  if  they  believed 
the  testimony  of  said'  witness,  and  that  there  was  no 
fraud  in  the  contract  between  him  and  plaintiff,  then  the 
title  to  the  iron  in  controversy  vested  in  plaintiff  as  sooa 
as  it  was  made,  and  said  iron  was  not  subject  to  levy  and 
sale  under  said  execution  ;  also,  that  the  putting  of  said 
iron  on  the  wagons,  at  the  request  of  the  plaintiff,  to  be 
hauled  to  the  depot,  was  a  delivery  of  said  iron  to  the 
plaintiff,  and  vested  the  right  to  said  iron  in  the  plaintiff 
under  said  contract,  and  said  iron  would  not  be  subject  to 
said  execution.  To  each  of  these  charges  the  defendant 
excepted,  and  then  requested  the  court  to  charge  the  jury, 
in  writing,  as  follows :  *  If  the  jury  believe  from  the  evi- 
dence that  the  contract  under  which  the  plaintiff  claims 
the  property  in  suit  was  by  parol,  and  was  to  the  effect 
that  Clabough  would  deliver  to  plaintiff  as  much  of  the 
iron  first  made  at  the  furnace  as  would  be  sufficient  to  in- 
demnify him  for  advances  made  to  Clabough ;  and  that 
the  payment  of  the  first  month's  rent  or  hire  was  not  due 
until  the  end  of  the  first  month  after  the  furnace  was  put 
to  work ;  and  that  the  furnace  was  not  put  to  work  until 
the  14th  April,  1858  ;  and  that  the  property  was  all  in 
Shelby  county,  from  the  time  it  was  made,  until  it  was  de- 
livered ;  and  that  the  execution  against  Clabough  &  Pool 
went  into  the  hands  of  the  defendant,  as  sheriff,  on  the 
3d  April,  1858,  and  was  in  his  hands  until  the  time  of  the 
levy  on  the  23d  April,  1868 ;  and  that  said  iron  was  de- 
livered to  plaintiff,  at  said  depot,  in  pursuance  of  said 
contract ;  and  that  said  depot  was  not  on  the  rented 
premises, — then  the  lien  of  said  execution  attached  to  the 
property,  and  held  it  in  preference  to  the  plaintiff'*8  claim.' 
The  court  gave  this  charge,  but  with  the  following  writ- 
ten addition :  '  If,  in  addition  to  what  is  given  in  the  fore- 
going charge,   the  jury  find  from  the  evidence  that  the 
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plaintiff  advanced  large  sums  of  money  to  Clabough,  in 
order  to  enable  him  to  manufacture  iron,  upon  the  under- 
standing, and  with  the  promise  on  the  part  of  Clabough, 
that  the  first  iron  made  by  him  at  said  furnace  should  be 
the  plaintiff's  iron;  and  that  the  iron  levied  on  had,  in 
pursuance  thereof,  been  set  apart  for  plaintiff,  and  started 
for  the  depot,  in  pursuance  of  plaintiff's  request  and  in- 
structions, before  the  defendant's  levy, — then  the  jury 
might  find  for  the  plaintiff.'  To  this  additional  charge, 
as  also  to  the  refusal  of  the  charge  as  asked,  the  defendant 
excepted." 

The  rulings  of  the  court  to  which,  as  above  stated,  ex- 
ceptions were  reserved,  are  now  assigned  as  error. 

B.  T.  Pope,  with  S.  Leipbr,  for  appellant. 

A.  J.  WALKER,  C.  J.— A  judgment  in  the  suit  of  a 
purchaser  of  personal  property,  with  a  warranty  of  title, 
is  evidence  as  to  the  seller,  when  the  title  derived  from 
the  latter  was  in  controversy,  and  he  bad  notice  of  the 
suit. — Mahone  v.  Yancey,  14  Ala.  395 ;  Dupuy  v.  Roe- 
buck, 7  ib,  484.  Only  two  questions,  in  reference  to  the 
plaintiff's  title,  could  arise  upon  the  facts  in  this  case ; 
and  those  questions  are,  whether  a  sale  was  made;  and  if 
it  was  made,  whether  it  was  valid.  The  former  of  those 
questions  brings  into  controversy  the  making  of  the  sale, 
and  not  the  quality  of  the  title  derived  by  a  sale;  and 
no  judgment,  consequent  upon  the  decision  of  that  ques- 
tion, could  affect  the  seller.  Neither,  in  our  opinion, 
would  a  judgment,  in  a  suit  where  the  controlling  ques- 
tion was  fraud  in  the  sale,  be  evidence  against  the  seller. 
The  purchaser  is  not  legally  entitled  to  indemnity  from 
his  vendor,  for  injury  resulting  from  a  fraud,  in  which 
both  participated.  In  a  suit  against  his  vendor,  the  par- 
ties would  stand  in  pari  delicto^  and  the  law  would  not  lend 
its  aid  to  the  purchaser. — Gardenier  v.  Tubb,  21  Wend. 
171;  Rea  v.  Smith,  19  Wend.  294;  Seymour  v.  Beach, 
4  Verm.  493;  Warner  v.  Percy,  22  Verm.  156;  Bailey  v. 
Foster,  9  Pick.  139.  The  decision  in  Nichols  v.  Patton, 
(18  Maine,  231,)  which  is  opposed  to  those  above  cited, 
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bases  the  conclusion,  that  the  vendor  is  liable  on  his  war- 
ranty for  injury  sustained  by  the  purchaser  in  consequence 
of  fraud,  upon  the  doctrine,  that  a  fraudulent  deed  is  good 
between  the  parties.  The  inference  in  that  case  from  the 
premises  is  incorrect.  Because  a  deed  is  valid  inter  partes, 
it  does  not  follow,  that  a  party  may  set  up  his  own  fraud 
for  the  purpose  of  showing  a  breach  of  warranty.  The 
judgment  in  this  case,  if  against  the  plaintifl:^  would  not 
have  been  evidence  against  his  vendor;  and  so,  if  in  favor 
of  the  plaintiff,  it  would  not  have  been  evidence  in  favor  of 
the  vendor.  The  witness  was,  therefore,  not  incompetent 
on  actount  of  interest,  under  the  rule  set  forth  in  section 
2302  of  the  Code.— Harris  v.  Plant,  31  Ala.  639. 

The  decisions  in  Prewit  v.  Lowry,  (1  Porter,  101,)  Burns 
V.  Taylor,  (3  Porter,  189,)  and  Holman  v.  Arnett,  (4  Por- 
ter, 64,)  were  made  long  before  the  adoption  of  the  Code, 
and  not  in  reference  to  the  rule  now  governing  the  ques- 
tion of  incompetency  for  interest.  We  shall  not  inquire, 
whether  the  conclusion  which  we  have  attained  is  con- 
sistent with  those  decisions;  for  we  can  make  no  other 
decision  than  that  which  we  have  announced,  without 
marring  the  system  which  we  are  endeavoring  to  build 
up  under  section  2302  of  the  Code.  We  think  it  much 
more  important  to  apply  with  accuracy  the  rule  given  by 
the  legislature  in  that  section,  than  that  we  should  follow 
the  decisions  referred  to  by  the  counsel. 

[2.]  Section  2290  of  the  Code  declares  the  transferror  of 
a  contract  to  be  incompetent  as  a  witness  for  the  trans- 
ferree,  suing  upon  the  contract,  to  prove  the  cause  of 
action,  except  in  the  cases,  and  under  the  restrictions 
therein  specified;  and  before  the  adoption  of  the  Code,  it 
was  held  in  numerous  cases  in  this  State,  that  the  trans- 
ferror of  a  chose  in  action  was  an  incompetent  witness 
for  his  transferree,  to  prove  the  cause  of  action  trans- 
ferred. Neither  under  the  Code,  nor  under  the  rule  an- 
nounced in  those  cases,  was  the  witness  in  this  case  in- 
competent ;  for  he  was  not  the  transferror  of  a  contract 
or  chose  in  action,  but,  if  he  transferred  anything,  it  was 
a  chattel  in  possession. — Kirksey  v.  Dubose,  19  Ala.  43; 
Robinson  v.  Tipton,  31  ib.  695;  Clifton  v.  Sharpe,  15  ib.  618; 
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Powell  V.  Powell,  10  ib.  900;  Locke  v.  Nolen,  11  Uk  249; 
Houston  V.  Prewit,  8  ib.  84G;  Powell  v.  Powell,  7  lb.  582; 
Maury  v.  Mason,  8  Porter,  211,  232. 

[3.]  The  contract  as  proved  wa8,that  the  plaintiff  should 
have  the  manufactured  iron  as  fast  as  it  was  made,  until 
he  was  paid  for  advances  in  money  and  provisions  to  the 
amount  of  eight  or  twelve  hundred  dollars,  and  also  for 
a  certain  proportion  of  rent.  This  was  a  contract  of  sale, 
within  our  statute  of  frauds.  It  is  often  extremely  diffi- 
cult to  distinguish  between  executory  contracts  for  the 
sale  of  articles  to  be  manufactured,  and  contracts  for  the 
labor  and  skill  of  manufacturing.  The  authorities  are 
conflicting,  and  some  of  them  make  distinctions  much 
more  nice  than  practical  or  useful.  Without  going  into 
a  collation  of  the  authorities,  we  think  we  may  safely  de- 
cide, that  the  contract  in  this  case  was  for  the  sale  of 
manufactured  iron,  and  not  for  the  work  and  labor  be- 
stowed in  manufacturing  it. — Cason  v.  Cheely,  6  Geo.  554; 
Browne  on  the  Statute  of  Frauds,  §§  301-310;  Smith  on 
Con.  76,  n.  1;  2  Story  on  Con.  1015,  ee. 

The  purchase  here  is  of  iron,  in  value  sufficient  to  dis- 
charge the  specified  debts ;  and  the  amount  of  those  debts 
exceeds  two  hundred  dollars.  There  was,  therefore,  a 
sale  of  chattels,  for  a  price  exceeding  two  hundred  dol- 
lars, (Browne  on  Stat,  of  Frauds,  313;)  and  the  fifth  subdi- 
vision of  section  1551  of  the  Code  requires  such  a  contract 
to  be  in  writing,  unless  the  buyer  accepts  and  receives 
part  of  the  thing  sold,  or  pays  a  part  of  the  purchase- 
money.  The  contract  in  this  case  was  not  accompanied 
by  an  acceptance  of  any  part  of  the  chattels  sold.  The 
price  was  to  be  paid  by  crediting  the  debts  of  the  purcha- 
ser on  the  seller.  The  agreement  so  to  discharge  the 
purchase-money  was  not  a  payment.  The  point  is  cor- 
rectly so  ruled,  in  Walker  v.  Nussey,  16  Mees.  &  Wels.  302. 

[4-5.]  The  court  erred  in  charging  the  jury,  that  the 
•title  to  the  iron  vested  in  the  plaintiff  as  soon  as  it  was 
made.  But  as  soon  as  a  delivery  of  the  iron,  or  any  part 
of  it,  was  made,  the  title  vested  in  the  purchaser.  The 
statute  of  frauds  prevents  the  enforcement  of  a  contract, 
not  evidenced  according  to  its  requirements,  but  does  not 
44 
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prevent  the  voluntary  execution  of  a  contract,  or  annul  it 
when  executed,  although  it  may  have  been  made  in  a 
manner  not  conformable  to  the  statute. — Smith  on  Con- 
tracts, 65;  Browne  on  Statute  of  Frauds,  §§  114, 115,116. 
Therefore,  if  there  was  a  delivery  to  the  plaintiff,  of  the 
iron  which  is  the  subject  of  the  controversy,  the  plain- 
tiff's title  would  vest;  but,  if  there  was  a  valid  execution 
in  the  hands  of  the  sheriff  of  the  proper  county,  against 
the  seller,  during  the  interval  between  the  manufacture 
of  the  iron  and  its  delivery,  the  execution  creditor  would 
acquire  a  lien  upon  it  before  the  title  vested,  and  the  title 
would  be  postponed  to  the  lien  of  the  execution,  and  the 
sheriff  would  be  justified  in  levying  the  execution  upon  it. 
Judgment  reversed,  and  cause  remanded. 


BROOKS  vs.  CARTER. 

[appeal  prom  justicjb's  court.] 

1.  Practice  in  appeal  cases, — Ordinary  appeal  cases  from  justices' 
courts  are  triable  de  novo  in  the  circuit  court ;  and  that  court  may 
render  judgment,  on  appeal  by  the  defendant^  for  a  larger  amount 
than  was  recovered  before  the  justice. 

2.  What  will  discharge  surety. — The  failure  and  refus^  of  the  lessor, 
when  required  by  the  lessee's  surety,  who  was  bound  jointly  with 
his  principal  by  instrument  under  seal,  to  proceed  by  distress-war- 
rant against  the  lessee,  does  not  discharge  the  surety  from  liability. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  lion.  C.  W.  Rapier. 

This  action  was  brought  by  Jesse  Carter,  against  R.  M. 
Duncan  and  A.  Brooks,  and  was  commenced  in  a  justice's 
court.  The  justice  rendered  judgment  for  the  plaintiff, 
for  $11  80;  and  the  defendants  removed  the  case,  by 
appeal,  to  the  circuit  court.     The  plaintiff  there  filed  a 
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complaint,  claiming  $25  for  rent  due  him  by  the  defend- 
ants, under  a  lease  dated  the  30th  October,  1858.  On  the 
trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  claimed 
a  balance  of  $17,  as  the  amount  of  rent  due  him ;  and 
introduced  in  evidence  before  the  court  the  written  lease, 
or  writing  obligatory  specifying  the  terms  of  the  lease, 
which  was  under  seal,  and  signed  by  both  of  the  defend- 
ants jointly.  "The  defendant  Brooks  then  offered  to  prove, 
by  parol,  that  he  signed  and  executed  said  obligation,  not 
as  a  principal,  or  joint  lessee  with  his  co-defendant,  but 
only  as  surety  for  him ;  that  he  was  recognized  by  the 
plaintiff  as  a  surety  for  said  Duncan  ;  that  when  the  rent 
was  due,  he  insisted  that  a  distress-warrant  should  issue 
against  said  Duncan  for  the  collection  of  the  rent,  and 
offered  to  give  the  necessary  bond  and  security  to  obtain 
it ;  that  the  plaintiff  refused  to  bring  the  suit,  and  the 
justice  refused  to  issue  the  process,  unless  the  plaintiff 
would  consent  to  it,  and  refused  to  allow  said  Brooks  to 
have  it  issued.  The  plaintiff  objected  to  all  this  evidence, 
on  the  ground  that  Brooks  was  precluded  by  the  lease, 
which  was  under  seal,  from  proving  that  he  was  only 
surety,  and  thus  contradicting  the  lease  by  parol  proof. 
The  court  rejected  the  evidence,  and  gave  judgment  for 
the  plaintiff,  for  $17,  with  interest  and  costs."  The  judg- 
ment of  the  court,  and  its  ruling  on  the  evidence,  to  which 
the  defendant  Brooks  excepted,  are  now  assigned  as  error. 

Geo.  N".  Stewart,  for  appellant, 
P.  Hamilton,  contra. 

STONE,  J. — Appeals  from  justices'  judgments,  in  ordi- 
nary cases,  are  triable  de  novoj  on  the  facts,  and  not  ou 
errors  assigned  on  the  record. — Code,  §  23G9 ;  Hogau  v. 
Thompson,  2  Porter,  48 ;  McCrary  v.  Smith,  1  Ala.  157  ; 
Waring  V.  Qilbert,  25  Ala.  295.  The  recovery,  even  when 
the  appeal  is  by  the  defendant,  may  be  larger  than  the 
judgment  before  the  justice  of  the  peace. — Waring  v.  Gil- 
bert, supra. 

[2.]  We  need  not  inquire,  whether  the  circuit  court 
rightly  refused  to  receive  evidence  that  Mr.  Brooks  stood 
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in  the  relation  of  surety  to  Mr.  Duncan.  The  only  ase 
he  proposed  to  make  of  that  fact,  if  it  existed,  was,  to 
base  on  it  a  right  to  have  the  plaintift' proceed  by  distress- 
warrant  against  Mr.  Duncan,  his  principal.  Conceding^ 
the  facts  to  be  as  he  contends  they  are,  this  would  give 
him  no  right  to  force  the  plaintiff  to  the  specific  remedy 
which  he  desired. — Branch  Bank  v.  Perdue,  8  Ala.  409 ; 
Iladen  v.  Brown,  18  Ala.  641 ;  Minter  v.  Branch  Bank, 
23  Ala.  672. 
Judgment  affirmed. 


FITZPATRICK  vs.  HAYS. 

[action  on  account  for  medical  services  KI3TDKKE1>.] 

1.  Proof  of  demand  ly  plaintigTs  oitn  oaM.— Where  the  plaiDtiff  pro- 
poses to  establish  his  demand  by  his  own  oath,  (Code,  |  2313,)  and 
swears  positively  to  its  correctness,  the  defendant's  sworn  denial 
of  the  facts,  "upon  the  best  of  his  knowledge  and  belief,"  is  not 
sufficient  to  exclude  the  plaintiff's  statement  as  evidence. 

2.  Charge  requiring  explanation,  or  calculated  to  mislead  jury. — ^The  giv- 
ing of  a  charge  which  asserts  substantially  a  correct  legal  proposi- 
tion, although  calculated  to  mislead  the  jury  if  critically  construed, 
affords  no  ground  for  a  reversal  of  the  judgment :  the  party  should 
ask  an  explanatory  charge. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  Eobkkt  Dougherty. 

This  action  was  brought  by  James  A.  Hays,  against 
Jesse  Fitzpatrick,  and  was  founded  on  an  open  accocmt 
for  medical  services  rendered  by  plaintiff  for  defendant, 
amounting  to  ?185.  The  complaint  contained  all  the 
common  money  counts.  The  defendant  pleaded — 1st,  the 
general  issue ;  2d,  set-off  of  a  promissory  note  and  open 
account,  amounting  to  about  $20;  and,  3d,  a  special  plea 
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of  set-oii  for  the  value  of  several  slaves,  for  whom  the 
plaintiff  had  rendered  professional  services  as  a  physician, 
and  who  were  alleged  to  have  died  from  his  negligent  and 
unskillful  treatment.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  plaintiff  introduced  the  account  on  which 
the  action  was  founded,  with  an  affidavit  thereto  append- 
ed, made  by  himself  before  the  clerk  of  the  circuit  court, 
in  these  words :  "Plaintiff  proposes  to  prove,  by  his  own 
oath,  that  the  account  hereto  annexed  is  correct;  that  he 
rendered  the  services,  at  the  request  of  the  defendant,  as 
a  regularly  graduated  physician ;  that  the  charges  are  rea- 
fionable,  and  such  as  are  usually  made  by  physicians,  and 
that  he  never  has  been  paid  any  part  of  said  account." 
The  defendant  then  submitted  an  affidavit,  in  the  follow- 
ing words :  '^Defendant  states,  upon  the  best  of  his  knowl- 
edge and  belief,  that  the  pretended  services  of  the  plain- 
tiff, above  mentioned,  were  of  no  benefit  to  him,  but 
worked  much  injury  to  him ;  that  there  was  a  want  of 
skill,  which  was  injurious  to  him,  and  which  produced 
loss  to  him  ;  and  defendant  denies  the  correctness  of  the 
plaintiff's  foregoing  account,  and  the  correctness  of  the 
facts  asserted  in  the  plaintiff's  foregoing  proposal."  The 
court  held,  that  the  defendant's  affidavit  was  not  sufficient 
to  exclude  the  proposed  testimony  of  the  plaintiff,  and 
allowed  the  latter  to  testify;  to  which  rulings  the  defend- 
ant excepted. 

The  rendition  of  the  services  charged  in  the  account, 
the  fact  that  the  plg^intiff  was  regularly  licensed  as  a  phy- 
sician, and  the  correctness  of  the  note  and  account  pleaded 
as  a  set-off,  were  admitted ;  but  there  was  conflicting  evi- 
dence on  all  the  other  questions  in  the  case.  The  court 
charged  the  jury,  at  the  request  of  the  plaintiff',  "that  if 
they  believed  from  the  evidence  that  the  plaintiff'  rendered 
the  services  charged  in  the  account,  and  that  said  services 
were  rendered  at  the  request  of  the  defendant,  and  that 
the  plaintiff  was  not  wanting  in  reasonable  skill  and  dili- 
gence in  rendering  such  services,  then  he  is  entitled  to 
recover  the  amount  of  such  services,  less  the  amount  of 
the  due-bill  and  account  conceded  as  a  set-off" ;  to  which 
'Charge  the  defendant  excepted. 
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The  two  raliuga  of  the  court  above  stated,  to  which 
exceptions  were  reserved,  are  now  assigned  as  error. 

GoLDTHWAiTE,  RicE  &  Semple,  for  appellant. 
Wm.  p.  Chilton,  contra, 

R.  W.  WALKER,  J. — In  the  cases  embraced  by  section 
2313  of  the  Code,  the  plaintiff  is  competent  to  establish 
the  correctness  of  the  demand  by  his  own  oath,  unless  the 
defendant,  in  open  court,  "denies  upon  oath  the  truth  of 
the  facts  proposed  to  be  sworn  to  by  the  plaintiff."  The 
statute  evidently  contemplates,  that  the  denial  of  the  de- 
fendant, as  well  as  the  statement  of  the  plaintiff,  shall  be 
positive — as  of  one  who  speaks  from  actual  knowledge^ 
and  not  merely  from  information  and  belief.  This  is 
clearly  indicated  by  the  fact,  that  the  legislature  has  pro- 
vided that  section  2313  of  the  Code  does  not  apply  to 
cases  in  which  executors,  administrators,  trustees  and  guar- 
dians, are  defendants. — Code,  §  2315.  The  obvious  reason 
of  this  exception  is,  that  executors,  administrators,  trustees 
and  guardians  are  not  presumed  to  be  personally  cognizant 
of  the  facts,  and  would,  as  a  general  rule,  be  unable  to  deny 
the  statement  of  the  plaintiff,  in  the  manner  required  by 
section  2313,  When  the  plaintiff  proposes  to  testify  posi- 
tively to  all  the  facts  necessary  to  establish  his  demand, 
the  denial  of  these  facts  by  the  defendant,  "upon  the  best 
of  his  knowledge  and  belief,"  will  not  have  the  effect  of 
excluding  the  plaintiff's  statement. — See  Pickle  v.  Ezell, 
27  Ala.  623.  The  affidavit  of  the  defendant,  taken  all 
together,  seems  to  justify  the  conclusion,  that  he  intended 
to  place  his  denial  of  the  correctness  of  the  plaintiff's 
statement  upon  the  ground  that,  according  to  the  best  of 
his  knowledge  and  belief,  the  services  rendered  were  inju- 
rious, rather  than  beneficial.  At  all  events,  it  was  not  an 
unambiguous  and  positive  denial  of  the  truth  of  the  facts 
proposed  to  be  sworn  to  bj'the  plaintiff,  and  nothing  less 
than  this  is  a  compliance  with  the  statute. 

[2.]  We  think  the  objection  to  the  charges  is  hyper- 
critical.  The  court  evidently  meant,  and  so  no  doubt  the 
jury  understood  the  charge,  that  the  physician  must  have 
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UBed  reasonable  skill  and  diligence  in  his  treatment  of 
the  slaves.    If  the  charge  was  calculated  to  mislead,  the 
defendant  shoald  have  asked  for  the  proper  explanation. 
Judgment  affirmed. 


DOUGLASS  vs.  EASON. 

[aotioh  on  pbohissoby  notb,  bt  tbansfbbbbb  against  kakbb.  J 

1.  Burden  of  proof;  failure  of  consideration  of  note, — In  an  action  on 
an  unconditional  promissory  note,  given  for  professional  services 
to  be  rendered  by  the  payee  as  an  attorney-at-law,  and  payable  on 
a  day  certain,  the  onxis  is  not  on  the  plain  tiff  to  prove  performance 
of  the  stipulated  services,  but  on  the  defendant  to  show  a  failure 
of  jierformance;  and  proof  of  the  fiact  that  the  attorney  was  absent 
at  the  first  ensuing  term  of  the  court  in  which  the  cause  was 
pending,  and  that  the  cause  was  compromised  by  the  parties  before 
the  next  term,  without  more,  does  not  even  tend  to  establish  a 
failure  of  consideration. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robekt  Doughekty. 

This  action  was  brought  by  James  R.  Eason,  as  the 
transferree  of  White  &  Bradford,  against  Robert  Douglass; 
and  was  founded  on  the  defendant's  promissory  note,  of 
which  the  following  is  a  copy : 

"$100.  Twelve  months  after  date,  I  promise  to  pay 
White  &  Bradford  one  hundred  dollars — fee  in  case  of  W. 
P.  Shelley  &  Co.  against  me,  in  circuit  court  of  Talla- 
dega; and  they  agree  to  attend  to  the  case  once  in  the 
supreme  court,  if  it  should  go  there,  without  further 
charge.     May  9,  1856. 

Robert  Douglass." 
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On  the  trial,  as  the  bill  of  exceptions  shows,  after  the 
plaintiff  had  read  his  note  in  evidence,  *'  the  defendant 
offered  evidence  tending  to  show,  that  Alex.  White,  one 
of  the  payees  of  the  note,  who  was  a  lawyer  of  great  ex- 
perience, failed  to  attend  to  the  cause  therein  specified,  in 
the  circuit  court  of  Talladega ;  that  he  did  not  attend  the 
fall  term  of  said  court,  1859,  at  all ;  that  the  cause  was 
arbitrated  by  the  parties  between  that  court  and  the  next, 
and  the  award  made  the  judgment  ot  the  court  at  its 
spring  terra,  1857;  and  that  said  White  was  not  present 
at  that  court.  The  evidence  further  tended  to  show,  that 
said  White  spoke  of  having  a  consultation  with  the  other 
counsel  employed  in  the  case  before  W.  &  B.  were  em- 
ployed ;  but  he  never  did  have  it,  and  never  did  anything 
in  the  cause,  within  the  knowledge  of  the  witness.  On 
this  state  of  facts,  the  court  charged  the  jury,  that  if  the 
cause  was  not  reached  at  the  fall  term,  1856,  and  was 
compromised  between  that  and  the  next  spring  court,  the 
defendant  was  not  injured  by  White's  absence,  and  the 
plaintiff*  would  be  entitled  to  recover  the  amount  of  the 
note,  with  interest ;  to  which  charge  the  defendant  ex- 
cepted," and  he  now  assigns  the  same  as  error. 

L.  E.  Parsons,  for  appellant. 
Jas.  B.  Martin,  contra. 

A.  J.  WALKER,  C.  J.— When  the  law  casts  upon  a 
party  the  burden  of  proving  a  fact,  it  is  to  be  regarded  for 
the  purpose  of  the  trial  that  the  fact  does  not  exist,  when 
there  is  no  evidence  conducing  to  prove  it.  The  plaintiff 
in  this  case,  by  the  introduction  of  the  note,  established 
aprima-facie  right  of  recovery.  If  the  defendant  sought 
to  assail  that  prima-facie  case,  upon  the  ground  that  one 
of  the  payees  was  absent  when  his  presence  and  services 
were  needed,  and  his  absence  was  injurious  to  the  defend- 
ant's interest  in  his  cause,  it  devolved  upon  the  defendant 
to  show  those  facts.  From  proof  of  the  absence  of  one  of 
the  payees  of  the  note  at  a  term  when  the  defendant's 
cause  was  not  reached,  we  cannot  infer  that  there  was  a 
tendency  of  evidence  to  establish  that  the  presence   of 
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such  payee  was  needful  when  he  was  away,  or  that  any 
injury  resulted  from  his  absence.  From  such  premises  it 
would  be  more  reasonable  to  infer,  that  his  presence  was 
not  needed,  and  his  absence  not  injurious.  There  being 
no  tendency  of  evidence  to  establish  the  fact  which  the 
law  required  the  defendant  to  prove,  there  was  no  error 
in  the  instruction  by  the  court  to  the  jury,  that  the  fact 
did  not  exist.  The  promise  of  the  defendant,  as  set  forth 
in  his  note,  was  unconditional ;  and  it  did  not  devolve 
upon  the  plaintiff  to  show  a  compliance  on  the  part  of 
the  payees  with  their  contract.  If  they  were  guilty  of 
any  breach  of  the  stipulations  which  were  the  considera- 
tion for  the  defendant's  promise,  it  was  incumbent  upon 
the  defendant  to  prove  it. 
Judgment  affirmed. 


BROUGHTON'S  ADM'R  vs.  BRADLEY. 

[final  BBTTLSMBNT  of  ADlCnOBTRATOs's  ACCOUNTS.] 

1.  What  law  governs  validity  of  contract — Where  an  administrator,  on 
final  settlement  of  his  accounts,  was  sought  to  be  charged  with  the 
unpaid  balance  due  on  a  bond,  executed  by  him  to  the  intestate  in 
his  life-time;  which  bond,  though  executed  in  Alabama,  and  bind- 
ing the  obligor  to  the  payment  of  eight  per  cent  interest,  was 
proyed  to  have  been  given  as  a  substitute  for  another  bond,  con- 
taining similar  terms^  but  executed  in  South  Carolina,  and  given 
for  the  purchase-money  of  property  there  bought  by  the  obligor 
from  the  intestate, — held^  that  the  validity  of  the  contract,  as  to 
the  interest  reserved,  was  to  be  determined  by  the  laws  of  South 
Carolina. 

Appbal  from  the  Probate  Court  of  Lowndes. 

In  the  matter  of  the  estate  of  Edward  Broughton,  de- 
ceased,  on  final  settlement  of  the  accounts  and  vouchers 
of  Lawrence  B.  Bradley,  as  administrator,  at  the  instance 
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of  B.  M.  WilliamBon,  as  administrator  de  bonis  non.  It 
appears  from  the  bill  of  exceptions,  that  Williarasoa 
sought  to  charge  Bradley  with  the  unpaid  balance  due  on 
a  bond,  or  writing  obligatory,  in  the  following  words : 

"Lowndes  county,  Alabama,  January  18, 1851. 
"I,  L.  B.  Bradley,  of  the  State  and  county  aforesaid, 
do  acknowledge  myself  to  be  indebted  to  Edward  Brough- 
ton,  of  Sumter  district,  South  Carolina,  in  the  sura  of 
three  thousand  dollars,  good  and  lawful  money  of  the 
State  of  South  Carolina,  and  do  hereby  promise  to  pay 
the  said  sum  of  three  thousand  dollars,  to  the  said  Edward 
Broughton,  his  executors,  administrators,  or  assigns,  at 
the  times,  and  in  the  manner  following — to-wit,  one  thou- 
sand dollars  oa  the  1st  January,  1854 ;  one  thousand  dol- 
lars on  the  1st  January,  1857 ;  and  th©  last  one  thousand 
dollars  on  the  1st  January,  1860 ;  with  interest  at  the  rate 
of  eight  per  cent,  on  the  whole  sum,  payable  annually, 
from  the  date  of  this  note,  and  until  the  same  is  fully  paid 
and  satisfied.  Witness  my  hand  and  seal  the  day  and 
year  above  written. 

L.  B.  Bradley,  [seal.]  " 

It  was  proved,  as  the  bill  of  exceptions  shows,  that  this 
bond  was  given  as  a  substitute  for  another ;  that  the 
original  bond,  which  was  without  date,  contained  the  same 
stipulations  as  the  one  above  copied,  and  was  executed  in 
South  Carolina,  for  the  purchase-money  of  three  slaves ; 
that  the  contract  for  the  purchase  of  the  slaves  was  made 
in  South  Carolina,  the  bond  signed  there,  and  the  prop- 
erty delivered  there.  The  defendant  insisted,  that  this 
bond  was  usurious  by  the  laws  of  South  Carolina;  and 
read  in  evidence  the  statutes  of  South  Carolina,  (as  found 
in  the  Statutes  at  large  of  South  Carolina,  vol.  4,  p.  368 ; 
ib.  vol.  6,  p.  109,)  establishing  seven  per  cent,  as  the  legal 
rate  of  interest,  and  declaring  all  contracts,  by  which  a 
greater  rate  of  interest  was  reserved,  to  be  void  as  to  the 
entire  interest.  The  probate  court  ruled,  that  the  bond 
was  to  be  governed  by  the  laws  of  South  Carolina,  and 


Digitized  by 


Google 


JTJNB  TERM,  1860,  6»1 

Frazier's  Executors  y.  Praytor. 

was  therefore  usurious ;  to  which  decision  the  adminis- 
trator excepted,  and  which  is  now  assigned  as  error. 

Clements  &  Williamson,  for  appellant. 
S.  S.  Cox,  contra. 

STONE,  J.— The  contract  by  which  Edward  Brough- 
ton  sold,  and  Mr.  Bradley  bought,  the  three  slaves,  Nancy, 
Puss  and  Isham,  was  entered  upon  and  consummated  in 
the  State  of  South  Carolina.  Until  the  substituted  bond 
was  executed,  near  four  years  afterwards,  neither  the 
writings  nor  the  proof  furnish  the  slightest  intimation 
that  the  contract  was  to  be  performed  anywhere  else  than 
at  the  place  where  it  was  entered  into.  The  second,  or 
substituted  bond,  was  not  the  execution  or  making  of  a 
contract,  but  can  only  be  regarded  in  the  light  of  evi- 
dence of  the  contract.  Under  these  circumstances,  the 
law  draws  the  presumption,  that  the  contract  was  to  be 
performed  at  the  place  where  it  was  entered  into,  and  its 
binding  efficacy  must  be  determined  by  the  laws  of  that 
place. — Wright  v.  Burt,  5  Ala.  29 ;  Moore  v.  Davidson, 
18  Ala.  209;  Evans  v,  Kittrell,  88  Ala.  449;  Hanrick  v. 
Andrews,  9  Porter,  9,  24, 26 ;  Pearson  v.  Bailey,  23  Ala.. 
587 ;  Jackson  v.  Jones,  18  Ala.  121 ;  DeWolf  v.  Johnson, 
10  Wheat.  867-383.  There  is  nothing  in  this  case  to  take 
it  out  of  the  operation  of  the  rule  above  declared.  The 
result  is,  that  the  contract  was  usurious,  and  the  decree 
of  the  probate  court  is  affirmed. 


FRAZIER'S  EXECUTORS  vs.  PRAYTOR. 

[action  against  xxecutors  on  probate  decree  against  testator.] 

1.  Bequmtes  of  <&«•««.— The  failure  of  the  probate  judge  to  sign  the 
minutes  of  the  term,  does  not  invalidate  a  decree,  nor  render  it  in- 
admissible as  evidence  under  the  plea  of  md  tiel  record. 
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2«  Presentation  of  claim  against  decedents  estate, — In  an  action  against 
executors,  on  a  decree  rendered  against  their  testator  in  his  lifO" 
time,  (the  statute  of  non-claim  being  pleaded,)  a  witness  for  plain- 
tiff testified,  that  the  defendants  were  informed  of  the  nature  and 
amount  of  the  demand,  and  frequently  admitted,  within  eighteen 
months  after  the  grant  of  letters  testamentary,  "that  the  plaintiff 
was  claiming  said  decree  of  said  estate,  but  said  they  expected  to  be 
able  to  prove  it  had  been  paid";  and  that  on  a  partial  settlement 
with  the  probate  court,  made  within  eighteen  months  after  the 
grant  of  their  letters,  they  reserved  money  to  pay  said  decree, 
provided  they  should  be  compelled  to  pay  it, — heldy  that  this 
evidence,  if  believed  by  the  jury,  might  justify  them  in  finding 
that  the  claim  was  duly  presented  to  the  executors. 

3.  Charge  invading  province  of  jury. — The  sufficiency  of  oral  evidence 
to  establish  the  due  presentation  of  a  claim  against  a  decedent's 
estate,  is  a  matter  for  the  determination  of  the  jury;  and  a  charge 
which  instructs  them  that  the  evidence,  if  believed  by  them,  "  is 
not  sufficient  to  authorize  them  to  find  a  due  presentation  of  the 
claim,''  is  an  invasion  of  their  province. 

Appeal  from  the  Circuit  Court  of  Jefterson. 
Tried  before  the  Hon.  Wm.  S.  Mcdd. 

This  action  was  brought  by  John  A.  Praytor,  against 
the  executors  of  Richardson  Prazier,  deceased,  to  recover 
the  amount  of  a  decree  of  the  probate  court  of  said  county, 
rendered  on  the  19th  March,  1850,  which  was  in  the  fol- 
lowing words:  "This  day  came  Richardson  Prazier,  guard- 
ian of  John  A.  Praytor,  and  made  a  final  settlement  of 
his  accounts  as  such  guardian,  which  is  ordered  to  be 
recorded.  By  the  final  settlement  of  Richardson  Prazier, 
guardian  of  John  A.  Praytor,  there  appears  to  be  in  the 
hands  of  said  guardian  the  sum  of  two  hundred  and  three 
dollars  and  twenty-three  cents.  It  is  therefore  consid- 
ered by  the  court,  that  the  said  John  A.  Praytor  have 
and  recover  against  the  said  Richardson  Prazier,  guardian 
as  aforesaid,  the  said  sum  of  two  hundred  and  three  dol- 
lars and  twenty-three  cents,  for  which  let  an  execution 
issue.*'  The  defendants  pleaded  nul  iiel  record,  and  the 
statute  of  non-claim ;  and  issue  was  joined  on  each  of 
these  pleas.  On  the  trial,  as  the  bill  of  exceptions  shows, 
when  the  plaintifif  offered  the  probate  decree  in  evidence, 
the  defendants  objected  to  its  admission,  ^^  because  neither 
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said  decree,  nor  the  miuates  of  the  term  at  which  it  was 
rendered,  were  signed  by  the  judge  of  said  court."  The 
court  overruled  the  objection,  and  adjudged  the  issue  on 
the  plea  of  nul  iiel  record  in  favor  of  the  plaintiff;  to  which 
the  defendants  excepted. 

"  The  plaintiff  then  introduced  Moses  Kelly  as  a  wit- 
ness, who  was  the  probate  judge  of  the  county,  who  tes- 
tified that,  within  eighteen  months  after  the  grant  of 
letters  testamentary  to  the  defendants,  he  received  a  letter 
from  the  plaintiff'',  which  he  produced,  and  which  asked 
information  as  to  the  condition  of  plaintiff's  estate  in 
the  hands  of  his  guardian — whether  the  guardian  had 
ever  made  a  settlement  with  the  probate  court,  &;c.  '^Said 
Kelly  testified,  that  he  told  one  or  both  of  the  defendants, 
within  eighteen  months  after  the  grant  of  their  letters, 
that  said  decree  was  upon  record  in  his  office,  and  that 
plaintiff'  was  claiming  it  of  their  testator's  estate,  and, 
at  the  same  time,  read  said  decree  to  one  or  both  of  them; 
that  his  son  G.  P.  Kelly,  who  was  a  clerk  in  his  office, 
and  who  was  not  examined  as  a  witness,  though  he  was 
present  in  court,  received  letters  from  plaintiff,  within 
said  eighteen  months,  relative  to  said  decree,  and  also  a 
power  of  attorney  to  collect  said  decree  from  the  defend- 
ants ;  that  he  (witness)  had  frequent  conversations  with 
the  defendants,  within  said  eighteen  months,  relative  to 
said  decree ;  that  the  defendants  admitted,  in  said  con- 
versations, that  plaintiff  was  daimiog  said  decree  of  said 
estate,  but  said  they  expected  to  be  able  to  prove  it  had 
been  paid ;  and  that  upon  making  a  final  settlement  with 
said  probate  court,  within  said  eighteen  months,  the  de- 
fendants reserved  money  to  pay  said  decree,  provided  they 
should  be  compelled  to  pay  it.  Said  conversations  all 
took  place  after  said  letter  was  read  and  handed  over  to 
the  defendants.  There  was  no  proof  that  the  defendants 
knew  of  the  existence  of  said  power  of  attorney.  The 
defendants'  letters  testamentary  were  granted  on  the  81et 
July,  1857,  and  they  made  due  and  legal  publication  for 
the  presentation  of  claims.  This  being  all  the  evidenoe 
on  the  question  of  presentation,  the  court  charged  the 
jury,  (among  other  things,)  that  if  they  believed  the  evi- 
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dence  of  Judge  Kelly,  they  might  look  to  all  the  facts 
testified  to  by  him,  as  circumstances  from  which  they 
might  infer  that  said  decree  had  been  presented  to  the 
defendants  as  executors,  as  a  claim  against  their  testator's 
estate,  within  eighteen  months  from  the  grant  of  letters 
testamentary  to  them.  The  defendants  excepted  to  this 
charge,  and  requested  the  court  to  instruct  the  jury,  that 
the  testimony  of  said  Kelly,  if  believed  by  them,  was  not 
sufficient  to  authorize  them  to  find  that  said  decree  had 
been  presented  to  them,  as  a  claim  against  their  testator's 
estate,  within  eighteen  months  after  the  grant  of  letters 
testamentary  to  them,  as  required  by  the  statute  of  non- 
claim.  The  court  refused  to  give  this  charge,  and  the 
defendants  excepted." 

The  several  rulings  of  the  court  to  which  exceptions 
were  reserved,  as  above  stated,  are  now  assigned  as  error. 

Wm.  S.  Earnest,  with  E.  W.  Peck,  for  appellant. 
Porter  &  Martin,  contra. 

R.  W.  WALKER,  J.— The  failure  of  the  judge  to  sign 
the  minutes,  did  not  invalidate  the  decree,  nor  render  it 
inadmissible  in  evidence. — Bartlett  &  Waring  v.  Lang's 
Adm'rs,  2  Ala.  161. 

The  charge  excepted  to  was  not  an  instmction  that  the 
evidence  of  Kelly,  if  believed  by  the  jury,  amounted  to 
proof  of  a  presentation  of  the  claim  within  eighteen 
months.  It  left  the  weight  of  the  evidence,  in  determin- 
ing the  question  of  presentation,  to  the  jury ;  but  in- 
structed them,  that  there  was  no  rule  of  law  which  pro- 
hibited them  from  finding,  upon  the  evidence  referred  to, 
that  the  claim  had  been  duly  presented  to  the  executors 
within  eighteen  months  from  the  grant  of  letters  testa- 
ments* ry.  The  evidence  of  Kelly  showed,  that  the  execu- 
tors were  informed  of  the  nature  and  amount  of  the 
demand ;  that  they  frequently  admitted,  within  the  eight- 
een months,  that  "  the  plaintiflt  was  claiming  of  said  estate 
said  decree,  but  said  they  expected  to  be  able  to  prove  it 
had  been  paid;"  and  upon  a  partial  settlement  made  by 
them  within  the  eighteen  months,  they  reserved  money 
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to  pay  this  decree,  provided  they  should  be  compelled  to 
pay  it.  We  cannot  say  that,  upon  such  evidence,  a  jury 
would  not  be  justified  in  finding  a  due  presentation  of 
the  claim  to  the  executors  within  eighteen  months  from 
the  grant  of  letters  testamentary. — See  Pollard  v.  Scears, 
28  Ala.  487;  Harrison  v.  Jones,  83  ib,  268;  Pharis  v.  Leach- 
man,  20  ib.  662 ;  Hallett  v.  Br.  Bank,  12  ib.  192.  Conse- 
quently, there  was  no  error  in  the  charge. 

[3.]  The  charge  asked  by  the  defendant,  was  rightly 
refused.  The  sufficiency  of  the  evidence  to  establish  the 
presentation,  was  a  matter  which  the  court  properly  left 
to  the  jury ;  and  the  charge,  if  given,  would  have  been 
an  invasion  of  their  province. 

Judgment  affirmed. 


QRIFFm  vs.  CAMAlOE:. 

[bill  in  KQUITT  to  enforce  TSNDOB's  lien  for  FUBCHABK-HONBT  of  LANS.] 

1.  Equitable  assignment  of  vendor's  lien, — An  unqualified  endorsement 
of  a  promissory  note,  given  for  the  purchase-money  of  land,  is  an 
equitable  assignment  of  the  vendor's  lien;  and  an  unqualified 
assignmenfc  of  a  judgment,  recovered  by  the  endorsee  upon  the 
note,  carries  with  it  the  same  lien. 

2.  Assiffnmeni  of  judgment, — An  assignment  of  a  judgment,  in  these 
words,  "  For  value  received,  I  hereby  transfer  the  entire  control 
of  the  fi.  fa,  from  the  above  stated  judgment,"  and  of  the  judg- 
ment above  stated,  from  this  date,  to  A.  B.  G.,— is  an  unqualified 
transfer  of  the  judgment. 

Appeal  from  the  Chancery  Court  of  Buasell. 
Heard  before  the  Hon*  Jambs  B.  Clark. 

The  bill  in  this  case  was  filed  by  Furney  Camack, 
against  George  Cook,  Andrew  B.  Griffin,  and  John  W. 
Hale ;  and  sought  to  enforce  a  vendor's  lien  for  the  un- 
paid purchase-money  of  land.    The  land  was  sold  by 
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Camack  to  Cook  on  the  15tb  July,  1854,  for  $800 ;  and 
Cook  executed  and  delivered  his  three  promissory  notes 
for  the  purchase-money,  payable  on  the  25th  December, 
1864,  1855,  and  1856,  respectively.  The  first  of  these 
notes  was  transferred  by  Camack,  on  the  24th  January, 
1855,  to  Thomas  T.  Storey,  who  obtained  a  judgment 
thereon  against  Cook,  on  the  4th  April,  1855.  The  bill 
alleged,  that  Griffin  claimed  to  be  the  owner  of  this  judg- 
ment, and  had  received  the  possession  of  the  land  from 
Cook;  and  that  Hale  was  in  possession  as  the  tenant  of 
G-riffin.  A  decree  pro  confesso^  on  publication,  was  en- 
tered against  Cook.  Griffin  answered,  setting  up  his 
purchase  from  Storey  of  the  judgment  on  the  first  note, 
and  insisting  that  his  lien  was  superior  to  the  complain- 
ant's. On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  held,  that  the  assignment  under  which  Griffin 
claimed  the  judgment,  and  which  is  copied  in  the  opin- 
ion of  the  court,  did  not  operate  as  an  assignment,  pro 
tantOy  of  the  vendor's  lien.  He  therefore  rendered  a  decree 
for  the  complainant;  and  his  decree  is  now  assigned  as 
error  by  the  defendant  Griffin. 

Jno.  M.  Philips,  for  the  appellant,  cited  Cullum  v.  Er- 
win,  4  Ala.  452;  Bank  of  Mobile  v.  P.  &  M.  Bank,  9  ib. 
645;  White  v.  Stover,  10  ib.  441;  Kelly  v.  Payne,  18  ib.  371; 
Conner  v.  Banks,  18  ib.  42 ;  Center  v.  P.  &  M.  Bank, 
22  i6.  748;  Griggsby  v.  Hair,  25  ib.  327. 

Watts,  Judge  &  Jackson,  contra. 

A.  J.  WALKER,  C.  J.— We  think  the  law  is  settled 
in  this  State,  that  the  unqualified  transfer  of  a  note,  given 
for  the  purchase-money  of  land,  or  of  a  judgment  upon 
the  note,  is  a  transfer  of  the  vendor's  lien  on  the  land  for 
the  payment  of  the  note. — White  v.  Stover,  10  Ala.  441; 
Kelly  V.  Payne,  18  Ala.  371.  An  endorsement  by  the 
complainant  of  one  of  the  notes  given  by  his  vendee 
transferred  the  lien  of  the  note,  and  a  transfer  of  the  judg- 
ment recovered  by  the  endorsee  upon  the  note  would 
carry  with  it  the  same  lien. 
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[2.]  The  language  of  the  transfer  of  the  judgment  is 
as  follows :  "  For  value  received,  I  hereby  transfer  the 
entire  control  of  the  ji.  fa.  from  the  above  stated  judg- 
ment, and  of  the  judgment  above  stated,  from  this  date, 
to  A.  B.  Griffin."  We  construe  this  language  as  making 
an  unqualified  transfer  of  the  judgment.  The  giving  of 
the  ^^  entire'*  control  of  a  judgment  to  another,  for  a  valu- 
able consideration,  has  precisely  the  effect  of  a  sale  of 
the  judgment.  We  do  not  deny  that  an  endorsement 
may  be  so  qualified  as  not  to  carry  with  it  the  lien  of  the 
debt  endorsed ;  but  we  think  there  is  no  such  qualifica- 
tion in  the  transfer  of  the  judgment  to  the  defendant 
Griffin. 

The  evidence  of  the  witness  Baker  conduces  to  show, 
that  the  judgment  was  really  paid  off  at  the  date  of  the 
transfer;  but  we  think  the  witness  Baker  is  mistaken, 
and  that  his  mistake  is  shown  by  the  testimony  of  the 
witnesses  Storey  and  A.  B.  Griffin,  jr.  The  testimony  of 
Baker  tends  to  prove,  that  the  note  given  on  the  occasion 
of  the  transfer  of  the  judgment  was  really  the  note  of 
Cook,  the  defendant  in  the  judgment;  and  that  the  ap- 
pellant, Griffin,  merely  signed  it  as  the  surety  of  Cook. 
If  this  were  so,  it  might,  perhaps,  be  inferred  that  the 
judgment  was  really  discharged,  and  that  the  transfer  of 
the  judgment  was  merely  an  attempt  to  keep  it  open  for 
the  indemnity  of  the  surety.  But  we  are  precluded  from 
taking  this  view  of  the  subject,  because  the  other  two 
witnesses,  above  named,  show  that  the  note  was  signed 
by  Griffin  alone. 

The  decree  in  this  case  must  be,  that  the  land  be  sold ; 
that  the  costs  be  paid  out  of  the  proceeds  of  the  sale,  and 
that  the  balance  be  appropriated  to  the  payment  of  the 
debts  of  the  complainant  and  defendant  Griffin ;  and  if 
the  fund  is  insufficient  for  the  payment  of  the  entire 
debts,  that  it  be  distributed  to  them  pro  rata. 

Decree  reversed,  and  cause  remanded. 
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RUDOLPH  V5.  WAGNEK. 

[action  on  open  account  fok  goods  sold  and  delivered.] 

1.  Waiver  of  objection  to  plea  of  tender. — If  issue  is  joined  on  a  plea  of 
^S                 tender,  without  objection  to  its  suflSciency,  the  plaintiff  can  not  be 

^  heard  to  insist  that  the  plea  was  not  filed  in  time,  or  that  it  was 

not  accompanied  by  a  payment  of  the  money  into  court  at  the  first 

term. 

2.  SuJ/icicnci/  of  tender. — If  the  complaint  claims  interest  only  from 
the  1st  January,  although  the  debt  was  due  before  that  day,  the 
plaintiff  can  not  be  heard  to  insist  that  a  tender  of  the  principal, 
between  the  day  on  which  the  debt  matured  and  the  Ist  January, 
was  not  suflScient,  because  it  did  not  include  the  interest  which 
had  then  accrued. 

3.  Same.— A  tender  of  the  entire  amount  due,  including  interest,  at 
any  time  between  the  maturity  of  the  debt  and  the  commencement 
of  suit,  stops  the  interest,  and  discharges  the  debtor  from  the  costs 
of  suit. 

4.  tSamc. — As  a  general  rule,  an  actual  production  and  proffer  of  the 
monoy  is  essential  to  constitute  a  valid  tender ;  but,  if  the  debtor 
is  ready  and  willing  to  pay,  and  is  only  prevented  from  producing 
the  money  by  the  creditor's  declaration  that  he  will  not  receive  it, 
this  dispenses  with  an  actual  production  of  the  money. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  F.  EL.  Wagner,  against 
John  B.  Rudulph,  to  recover  the  sum  of  $210,  alleged  to 
be  "due  froKi  the  defendant  to  the  plaintiff  for  four  hun- 
dred and  twenty  bushels  of  corn,  which  plaintiff  sold  and 
delivered  to  defendant,  at  fifty  cents  per  bushel,  in  the 
month  of  December,  1866,  together  with  interest  thereon 
from  the  Ist  January,  1867."  "When  the  cause  was  called 
for  trial,"  as  the  bill  of  exceptions  states,  "the  defendant 
put  in  a  plea  of  the  general  issue;  and  the  parties  con- 
sented that  a  regular  plea  of  the  tender  of  §133  25  before 
suit  brought  should  be  considered  as  then  filed ;  and  the 
defendant,  at  the  same  time,  paid  that  sum  of  money  to 
the  clerk,  in  open  court.     The  plaintift'  made  no  objection 
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to  the  plea  being  filed  at  the  trial,  but  insisted  that  the 
money  should  have  been  paid  into  court  at  the  first  term. 
Issue  was  joined  on  both  of  these  pleas." 

The  only  evidence  offered  by  the  plaintiff  consisted  of 
the  defendant's  answers  to  interrogatories  propounded  to 
him  under  the  statute;  which,  after  stating  that,  about 
the  16th  December,  1856,  he  received  from  plaintiff  "two 
hundred  and  sixty-five  bushels,  two  pecks  and  one  quart 
of  corn,"  at  the  stipulated  price  of  fifty  cents  per  bushel, 
continued  as  follows :  "I  owed  the  plaintiff,  for  said  corn, 
the  sum  of  9182  77 ;  and  about  Christmas,  1856,  through 
a  friend  who  acted  as  raj  agent,  I  tendered  to  plaintiff  the 
amount  which  I  owed  him  for  said  corn,  estimating  the 
quantity  and  price  ae  aforesaid.  He  refused  to  accept  said 
tender,  and  I  hold  the  amount  aforesaid  for  him,  which  I 
am  .ready  and  willing  to  pay.  Upon  these  facts,  I  am  ad- 
vised, and  therefore  answer,  that  I  owe  the  plaintiff  nothing 
for  said  corn,  and  owed  him  nothing  at  the  commencement 
of  this  suit,  but  that  I  hold  said  money  for  him."  The 
defendant  then  introduced  a  witness  who  testified,  "that 
some  time  between  the  middle  and  last  of  December,  1856, 
as  agent  of  the  defendant,  and  having  in  his  pocket  more 
than  $150  of  defendant's  money  in  gold,  with  a  similar 
sum  in  paper,  he  went  to  the  plaintiff  for  the  purpose  of 
tendering  the  amount  due  for  the  corn  mentioned  in  de- 
fendant's said  answers ;  that  he  had  previously  made  a 
calculation  of  what  defendant  owed  plaintiff  for  said  corn, 
estimating  the  quantity  at  between  two  hundred  and  sixty 
and  two  hundred  and  seventy  bushels;  that  he  did  not 
remember  the  precise  amount  of  the  debt  according  to  his 
estimate,  but  his  best  recollection  was  that  the  amount  was 
between  9134  and  9185,  although  his  memory  on  the  point 
was  indistinct;  that  he  included  no  interest  in  his  esti- 
mate of  the  amount  due ;  that  at  the  time  above  men- 
tioned, as  defendant's  agent,  he  offered  plaintiff  the  amount 
of  the  debt  according  to  his  said  estimate;  that  he  had 
the  money  in  his  pocket  at  the  time,  and  told  plaintiff*  so, 
and  was  ready  and  willing  to  produce  it;  that  the  plain- 
tiff' refused  to  receive  it,  and,  in  consequence  thereof,  he 
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did  not  actually  produce  and  show  the  n>ODey  to  plaio- 
tiff." 

"This  being  all  the  evidence  in  the  caaae,  the  court 
charged  the  jury,  that  if  they  believed  all  the  evidence, 
they  should  find  the  issue  on  the  plea  of  tender  for  the 
plaintiff;  also,  that  if  they  believed  the  evidence  contained 
in  the  defendant's  answers  to  the  interrogatories,  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  com 
sold  and  delivered,  at  the  price  agreed  on,  with  interest 
from  the  time  of  delivery. 

"The  defendant  excepted  to  each  of  tbeee  charges^  and 
then  requested  the  court,  in  writing,  to  instruct  the  jury, 
Hhat  in  order  to  constitute  a  good  tender,  it  is  not  Dece»> 
eary  that  the  money  should  be  actually  produced,  if  the 
party  making  the  tender  is  ready  and  williag  to  pay  the 
same,  and  is  about  to  produce  it,  but  is  prevented  by  the 
creditor  declaring  that  he  will  not  receive  it.'  The  court 
refused  this  charge,  and  the  defendant  excepted." 

The  charges  given,  and  the  refusal  of  the  charge  aaked, 
are  now  assigned  as  error. 

Bainb  &  NeSmith,  for  appellant. 
Watts,  Judge  &  Jackson,  contra. 

R.  W.  WALKER,  J.— 1.  If  the  plaintiff  desired  to 
question  the  sufficiency  of  the  plea  of  tender,  either  be* 
cause  the  pica  itself  was  not  filed  in  time,  or  because  the 
money  was  not  paid  into  court  at  the  first  term,  he  should 
have  objected  to  the  p/m,  and  had  his  objection  passed 
upon  by  the  court.  He  did  not  do  this,  but  joined  issue 
on  the  plea;  and  the  cause  was  regularly  tried  on  that 
plea,  with  the  general  issue.  We  must,  therefore,  con* 
sider  that  a  regular  ^lea  of  tender  was  duly  filed,  accom- 
panied by  a  delivery  of  the  money  to  the  clerk  of  the 
court,  as  required  by  section  2245  of  the  Code.  Besides, 
it  appears  that  the  plea,  accompanied  by  a  delivery  of  the 
money  to  the  clerk,  was  filed  before  any  default  had  been 
entered  by  the  plaintifl;  and  if  the  latter  had  objected  to 
it,  on  the  ground  that  the  money  was  not  paid  into  court 
at  the  first  term,  we  do  not  perceive  that  there  would 
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have  been  any  force  iu  the  objection. — Woolsey  v.  M.  &. 
a  R.  R.  Co.,  28  Ala.  639-540. 

2.  We  think  that  the  court  erred  in  both  of  the  charges 
it  gave  to  the  jury.  The  answers  of  the  defendant,  which 
furnished  the  only  evidence  offered  by  the  plaintiff  of  his 
demand,  show  that,  "  about  the  16th  December,  1856," 
the  defendant  purchased  and  received  corn  of  the  plaintiff^ 
amounting,  at  the  price  agreed  on,  to  $132  77 ;  and  that 
^^  about  Christmas,  1856,  through  a  friend  who  acted  as 
his  agent,  he  tendered  to  the  plaintiff' ^^  amount  which  he 
owed  him^  estimating  the  quantity  and  price  as  aforesaid.'' 
The  first  objection  which  is  made  to  the  prooi  of  a  ten- 
der, is,  that  it  shows  only  a  tender  of  the  principal  amount 
for  which  the  corn  was  sold,  $132  77 ;  the  interest  on  the 
same  from  the  time  of  sale  to  the  time  of  the  tender  not 
being  included.  The  plaintiff' does  not,  in  his  complaint, 
claim  interest  on  the  account,  except  from  1st  January, 
1857.'  Can  he  now  insist,  that  a  tender  of  the  principal, 
at  a  date  prior  to  the  1st  January,  1857,  was  not  a  tender 
of  all  that  was  then  due  ?  We  do  not  think  that  he  can. 
Although  the  debt  may  have  been  due  on  the  16th  De- 
cember, it  was  competent  for  the  parties  to  contract  that 
interest  should  not  be  demandable,  if  the  debt  should  be 
paid  at  any  time  before  the  1st  January;  and  according 
to  the  allegations  of  the  complaint,  that  was  the  character 
of  the  contract  which  the  parties  made. 

Moreover,  the  bill  of  exceptions  shows,  that  the  only 
other  evidence  introduced  on  the  trial  was  the  testimony 
of  a  witness  for  the  defendant,  who  stated  that,  '^  some 
time  between  the  middle  and  last  of  December,  1856," 
be  tendered  to  the  plaintiff  the  amount  which  he  (the 
witness)  estimated  the  defendant  owed  the  plaintiff;  and 
that,  to  his  best  recollection,  the  amount  was  $134  or 
f  135.  Kow,  if  the  principal  sum  due  on  the  16th  Decem- 
ber, 1856,  was  $182  77 ;  and  at  any  time  between  the 
middle  and  last  of  the  same  month,  the  defendant,  by  his 
agent,  tendered  the  plaintiff*  $134  or  $135,  it  is  plain  that 
the  amount  thus  tendered  was  sufficient  to  cover  the  en- 
tire debt,  both  principal  and  interest.  It  is  true,  the  wit- 
ness asserts  that,  in  his  estimate  of  the  amount  of  the 
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debt,  he  included  no  interest.  But  his  estimate  may  not 
have  corresponded  exactly  with  the  estimate  which  was 
made  by  the  defendant  himself;  and  if,  in  point  of  fa<)t, 
the  witness,  as  the  agent  of  the  defendant,  tendered 
enough  money  to  cover  the  actual  debt  and  interest^  the  ten- 
der was  good.  That  there  was  some  evidence  before  the 
jury  that  he  did  so,  cannot  be  doubted.  As  there  was 
some  evidence  tending  to  show  that  the  defendant  had 
tendered  a  sum  suflScient  to  cover  both  principal  and  in- 
terest, it  is  plain  that  (even  if  on  the  pleadings  the  plaintiff 
could  insist  that  his  demand  bore  interest  prior  to  Ist 
January,  1857,)  the  court  erred  in  the  charge  given,  un- 
less, indeed,  the  second  objection  which  is  made  to  the 
tender  proved  is  well  founded. — City  Council  v.  Gilmer^ 
33  Ala.  116,  134 ;  Peebles  v.  Tomlinson,  83  Ala.  837. 

3.  This  second  objection  is,  that  the  tender  was  not 
made  on  the  day  the  debt  was  due,  but  afterwards.  What- 
ever muy  be  the  rule  in  reference  to  contracts  for  the  de- 
livery of  specific  chattels  on  a  given  day,  we  think,  that 
where  there  is  a  mere  dry  promise  for  the  payment  of 
money,  and  the  liability  of  the  defendant  is  restricted  to 
the  principal  sum  and  interest,  a  tender  of  the  whole 
amount  due,  principal  and  interest,  at  any  time  after  the 
debt  falls  due,  but  before  suit  is  brought,  stops  the  interest, 
and  discharges  the  party  from  the  costs  of  a  subsequent 
suit.  Whether  it  absolutely  bars  the  action,  we  need  not 
inquire. — See  Johnson  v.  Clay,  7  Taunton,  486 ;  Sweat- 
land  V.  Squire,  2  Salk.  623 ;  3Blackst.  Com.  (Sharswood's 
ed.)  note,  p.  304 ;  Hall  v.  Peters,  7  Barb.  331,  334 ;  Haugh- 
ton  V.  Leary,  3  Dev.  &  Batt.  21 ;  2  Parsons  Contr.  152-3; 
Tracy  v.  Strong,  2  Conn.  659 ;  Day  v.  LaflFerty,  4  Pike, 
450;  2  Greenl.  Ev.  §607  ;  Raiford  v.  Governor,  29  Ala. 
382;  Smith  V.  Anders,  21  Ala.  782. 

4.  The  general  rule  is,  that  it  is  essential  to  a  valid 
tender  that  the  money  be  actually  produced  and  proffered 
to  the  creditor.  But  it  is  well  settled,  that  the  production 
of  the  money  is  dispensed  with,  if  the  party  is  ready  and 
willing  to  pay  the  same,  and  is  about  to  produce  it,  but  is 
prevented  by  the  creditor's  declaring  that  he  will  not  re- 
ceive it ;  and  the  court  should  so  have  instructed  the  jury. 
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Ala.  and  Miss.  Rivera  Railroad  Co.  v.  Sanford  &  Reid. 

2  Greeni.  Ev.  §608;  Hazard  v.  Loring,  10  Cashing,  267; 
Sands  v.  Lyon,   18  Conn.  18;  Appleton  v.  Donaldson, 
S  Barr,  381 ;  3  Blackst.  Gomm.  note,  p.  304. 
Judgment  reverdod,  and  cause  remanded. 


ALABAMA  A^^D  MISSISSIPPI  RIVERS  RAIL- 
ROAD CQ.  vs.  SANFORD  &  REID. 

[action  against  railroad  company,  by  assignee  op  engineer's  cer- 
tificate FOR  work   done  BT  CONTRACTOR.] 

L  Proof  of  execution  of  written  instrument  on  which  suit  w  founded. — ^In 
an  action  against  a  railroad  company,  on  a  certificate  issued  by  its 
engineer  for  work  done  by  a  contractor,  (which  certificate  is  al- 
leged to  have  been  signed  and  issued  by  the  engineer  ns  tlie  au- 
thorized agent  of  the  corporation,  and  to  have  been  transferred  by 
the  contractor  to  plaintiff;)  there  being  no  sworn  plea,  denying 
the  execution  of  the  certificate, — the  instrument  itself  is  evidence 
of  the  existence  of  the  debt,  (Code,  U  2238,  2278-79,)  and  that  it 
was  made  on  sufficient  consideration. 

2.  Admission  of  superfluous  evidence. — The  admission  of  evidence  to 
prove  a  fact  which  is  admitted  by  the  pleadings,  is,  at  most,  error 
without  injury. 

3.  Who  is  proper  party  plaintiff;  averment  and  proof  of  ownership  of 
demand. — A  certificate,  issued  and  signed  by  the  chief  engineer  of 
a  railroad  company,  in  these  words:  ''This  is  to  certify,  that  the 
sum  of  $1000  is  due  to  A.  B.  from  the  Ala.  &  Miss.  Rivers  Railroad 
Company,  for  bridging  and  track -laying", — is  a  contract  for  the 
payment  of  money,  within  the  meaning  of  the  statute  (Code,  ?  2129) 
requiring  an  action  to  be  brought  in  the  name  of  the  party  really 
interested ;  an  averment,  that  the  payee  assigned  the  said  certifi- 
cate, by  endorsement,  to  the  plaintiff,  is  a  sufificient  allegation  of 
the  latter's  ownership  and  interest;  and  in  the  absence  of  a  sworn 
plea,  denying  the  assignment,  proof  thereof  is  not  required  of  the 
plaintiff. 

4.  Sufficiency  of  consideration;  admissibility  of  parol  evidence  to  vary  writ- 
ing.— In  an  action  against  a  railroad  company,  by  the  assignee  of  a 
certificate  issued  by  its  engineer  to  a  contractor  for  work  done  on 
the  road,  proof  of  an  oral  agreement  between  the  contractor  and 
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the  engineer,  to  the  effect  that  the  certificate  should  be  used  in 
paying  a  debt  due  from  the  contractor  to  a  stockholder,  who  was 
indebted  to  the  railroad  company,  is  not  admissible  for  the  defend- 
ant. If  such  agreement  was  made  after  the  issue  and  delivery  of 
the  certificate,  it  is  without  consideration ;  if  made  before  the  issue 
and  delivery  of  the  certificate,  and  as  an  inducement  to  its  issue, 
its  effect  is  to  vary  the  terms  of  the  certificate. 

5.  Presumption  as  to  settlement  of  accounts  on  execution  of  note ;  admissi- 
hilUy  of  evidence  to  prove  payment  or  sei-off, — On  settlement  of  accounts 
between  a  debtor  and  his  creditor,  a  note  being  given  for  the  as- 
certained balance,  an  order,  previously  given  by  the  creditor  to  a 
third  person,  if  then  accepted  or  paid,  is  presumed  to  have  entered 
into  the  settlement;  but,  if  the  order  was  accepted  and  paid  after 
the  settlement,  proof  of  such  acceptance  and  payment  is  necessary 
to  render  it  admissible  evidence  under  the  plea  of  payment  or ' 
setoff. 

G.  Competoxcy  of  stockholder  as  untness  for  private  corporation, — A  stock- 
holder in  a  railroad  company  is  not  a  competent  witness  for  the 
corporation. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  the  appellees,  as  the  as- 
signees of  Leach  &  Donoho,  and  was  founded  on  a  written 
instrument,  of  which  the  following  is  a  copy: 

"Cbrtipicatb  No.  204. 
Engineer's  Office,  Ala.  &  Miss.  Rivers  R.  R.  Co.,  1 
Selma,  May  18th,  1855.      J 
31108  21.     This  is  to  certify,  that  the  sum  of  eleven 
hundred  and  eight  21-100  dollars  is  due  to  Leach  &  Don- 
oho, from  the  Alabama  and  Mississippi  Rivers  Railroad 
Company,  for  bridging  and  track-laying. 

Lewis  Troost,  Engineer. 
To  James  L.  Price,  president. 

Attest:  Jas.  L.  Price,  president." 

The  second  count  in  the  complaint  was  as  follows: 
"The  plaintiffs  claim  of  the  defendant,  also,  eleven  hun- 
dred and  eight  21-100  dollars,  due  on  a  certificate  in  the 
following  words",  &c.,  (setting  out  the  certificate  above 
copied;)  "and  plaintiffs  aver,  that  said  Lewis  Troost  was 
the  engineer  of  said  road,  appointed  by  said  defendant. 
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and  bad  the  full  power  and  authority  as  such,  by  virtue 
of  the  charter  of  said  company,  and  of  the  laws,  ordinances 
and  resolutions  of  the  board  of  directors  thereof,  to  issue 
said  certificate,  and  to  direct  it  to  the  president  of  said 
railroad  company  for  his  attestation;  and  that  said  cer- 
tificate was  so  directed,  and  received  the  attestation  of  the 
president  of  said  company,  and,  when  so  attested,  by  virtue 
of  the  said  charter,  laws,  ordinances  and  resolutions  of 
said  company,  became  and  was  obligatory  on  said  defend- 
ant to  pay  the  same,  and  the  defendant  thereby  became 
liable  to  pay  the  same,  according  to  the  tenor  and  eftect 
thereof;  that  afterwards,  and  before  said  certificate  was 
paid,  said  Leach  &  Donoho,  by  their  written  endorsement 
on  said  certificate,  assigned  the  same  to  plaintiff,  and  re- 
quested said  defendant  to  pay  to  plain tifiT  the  said  sum  of 
money  therein  specified,  with  the  interest  due  thereon  ; 
of  all  which  said  defendant  had  due  notice,  and,  by  rea- 
son thereof,  became  liable  to  pay  to  plaintiff  the  said  sum 
of  money  mentioned  in  said  certificate,  and  being  so  lia- 
ble, afterwards,*'  &c.,  promised  to  pay,  &c.  A  demurrer 
was  interposed  to  this  count,  but  the  record  does  not  show 
what  disposition  was  made  of  it ;  nor  does  it  show  what 
pleas  were  filed. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plain- 
tiffs read  in  evidence  the  defendant's  charter,  (Session 
Acts  1849-60,  p.  169,)  with  the  act  amendatory  thereof, 
(Session  Acts  1861-2,  p.  216,)  and  then  offered  in  evidence 
the  certificate  above  copied.  "  The  defendant  objected  to 
the  admission  of  said  certificate,  because  there  was  no 
proof  of  its  execution ;  and  because  there  was  no  proof 
of  any  authority  from  defendant  to  said  Troost  to  make 
said  certificate,  or  to  said  Price  to  approve  it ;  or  that 
said  Troost  was  the  engineer,  or  said  Price  the  president 
of  said  railroad  company  at  that  date ;  or  that  said  Troost 
and  Price  had  any  authority,  the  one  as  engineer,  and  the 
other  as  president,  to  bind  the  defendant  by  any  such  cer- 
tificate." The  plaintiffs  then  introduced  a  witness  who 
proved  the  signatures  of  Troost  and  Price,  and  further 
testified,  that  Troost  acted  as  the  defendant's  engineer 
during  the  year  1866,  and  issued  similar  certificates  for 
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work  done  on  the  road;  and  that  one  of  these  certificates, 
within  his  knowledge,  was  paid  by  the  defendant.  The 
court  overruled  the  several  objections  to  the  certificate, 
and  the  defendant  excepted ;  and  exceptions  were  also 
reserved  by  the  defendant  to  the  admission  of  the  evidence 
by  which  Troost's  agency  was  sought  to  be  established. 
The  defendant  then  read  in  evidence,  after  proof  of  its 
execution,  an  order  drawn  by  Leach  &Donoho,  dated  the 
11th  April,  1855,  and  directed  to  "D.  A.  Boyd,  treasurer 
of  the  Alabama  and  Mississippi  Rivers  Railroad  Co.",  in 
these  words:  **0n  the  Ist  June  next,  please  pay  to  the 
order  of  P.  J.  Weaver  eight  hundred  and  seventy-five 
04-100  dollars,  which  amount  you  are  requested  to  retain 
out  of  our  first  estimates  after  date,  or  before  if  final  set- 
tlement should  be  made  with  us,  for  value  received,  with 
interest  from  date."  The  defendant  then  read  in  evi- 
dence the  deposition  of  one  Fox,  who  was  an  assistant 
engineer  of  said  railroad  company,  from  October,  1854, 
to  Aui^ust,  1855,  and  who  testified,  substantially,  as  fol- 
lows: that  he  was  present  in  the  office  of  said  railroad 
company  in  Selma,  in  April,  1855,  when  Leach  &  Donoho 
were  making  a  settlement  with  the  chief  engineer  and 
treasurer  of  said  railroad  company,  for  work  done  by 
them  as  contractors ;  that  the  parties  £Biiled  to  efiect  a 
full  settlement,  because  Leach  &;  Donoho  claimed  a  larger 
sum  than  the  engineer  and  treasurer  admitted  to  be  due 
to  them ;  that  the  former  then  asked  the  issue  of  three 
certificates,  for  an  aggregate  amount  not  exceeding  what 
was  admitted  to  be  due  to  them,  "to  enable  them  to  set- 
tle claims  outstanding  against  them";  that  one  of  those 
claims  was  in  favor  of  P.  J.  Weaver,  who  was  indebted 
to  the  railroad  company  for  unpaid  stock,  and  to  whom 
Leach  &  Donoho  were  indebted ;  that  it  was  agreed  be- 
tween the  parties,  before  the  certificates  were  issued,  that 
one  of  said  certificates,  "  for  about  eleven  hundred  dol- 
lars, was  to  be  used  by  Leach  &  Donoho  to  liquidate  said 
Weaver's  claim  against  them,  and  could  be  used  by  said 
Weaver  as  part  payment  of  his  stock";  that  said  certifi- 
cate was  issued  in  pursuance  of  this  arrangement,  and 
was  delivered  to  Leach  &  Donoho,  and  that  Weaver  was 
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not  present  at  the  time.  The  defendant  then  introduced 
as  witnesses  D.  A.  Boyd,  the  treasurer  of  said  railroad 
company,  and  one  N.  Waller,  each  of  whom  was  a  stock- 
holder in  said  railroad  company.  The  plaintiffs  having* 
objected  to  the  competency  of  said  witnesses  on  the 
ground  of  interest,  ^Hhe  defendant's  counsel  stated  to  the 
court,  that  he  expected  to  prove  that  said  Boyd,  as  treasu- 
rer of  said  railroad  company,  had  accepted  said  order  of 
Leach  &  Donoho ;  that  said  certificate,  or  the  money  due 
upon  it,  belonged  to  said  Weaver;  that  the  defendant 
admitted  its  liability  to  pay  said  certificate,  or  the  money 
due  on  it,  either  to  plaintiff^  or  to  said  Weaver,  but  not 
to  both ;  and  therefore  insisted  that  the  defendant's  in- 
terest was  balanced."  The  court  sustained  the  objection 
to  the  competency  of  the  witnesses,  and  the  defendant 
excepted.  The  defendant  offered  no  other  evidence,  and 
the  court  then  excluded  from  the  jury,  on  the  plaintiffs' 
motion,  the  order  of  Leach  &  Donoho,  and  the  testimony 
of  VoXy  above  mentioned;  to  which  the  defendant  excepted. 

**  This  being  all  the  evidence,  the  court  charged  the 
jury,  at  the  request  of  the  plaintifis,  that  if  they  believed 
the  evidence,  they  should  find  for  the  plaintiffs;  to  which 
charge  the  defendant  excepted.'' 

The  several  rulings  of  the  court  on  the  evidence,  and 
the  charge  to  the  jury,  are  now  assigned  as  error. 

Alex.  &  Jno.  White,  for  appellant. 
Byrd  &  Morgan,  contra. 

STOITE,  J. — Although  there  is  a  demurrer  found  in 
this  record,  yet  we  do  not  find  that  any  disposition  was 
made  of  it  in  the  court  below.  Hence,  we  will  not  pass 
upon  the  snflElciency  of  the  several  counts,  further  than 
to  say,  we  find  no  defect  in  the  second  special  count — the 
one  under  which  this  trial  was  probably  had — when  that 
count  is  construed  under  the  liberal  rules  of  pleading  pro- 
vided by  the  Code.  The  second  special  count  is  based  on 
the  written  contract,  or  certificate  of  the  engineer  of  the 
railroad.  The  count  avers  the  authority  of  the  engineer 
to  issue  such  certificate,  that  be  did  issue  it,  its  attestation 
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by  the  president  of  the  company,  and  that  the  company 
thereby  became  bound  for  its  payment.  This,  then,  is  a 
written  contract,  the  foundation  of  the  suit,  purporting 
to  be  signed  by  the  agent  of  the  party  sought  to  be 
charged;  and  there  being  no  sworn  plea,  denying  the 
execution  of  such  instrument,  the  same  was,  per  sCy  evi- 
dence of  the  existence  of  the  debt  sued  for,  and  that  it 
was  made  on  sulEcient  consideration. — Code,  §§2238, 
2278,  2279;  May  v.  Hewitt,  33  Ala.  162;  Ala.  Coal 
Mining  Co.  v.  Brainard,  85  Ala.  476. 

[2.]  The  principle  above  asserted  renders  it  unneces- 
sary that  we  should  inquire  as  to  the  legality  or  sufficiency 
of  the  testimony  which  was  oftered  to  show  the  official 
relations  which  Messrs.  Frost  and  Price  sustained  to  the 
defendant  corporation.  Those  relations  were  admitted 
by  the  pleadings  ;  and  whether  the  evidence  was  legal  or 
illegal,  it  could  have  worked  no  injury. — Shep.  Dig.  668, 
§§90,91, 

[3.]  The  claim  sued  on  in  this  case  is  a  contract  for  the 
payment  of  money,  which  must  be  prosecuted  in  the 
name  of  the  party  really  interested. — Code,  §  2129.  The 
complaint  sufficiently  shows,  that  the  present  plaintiffs  had 
the  right  to  maintain  this  suit;  and  in  the  present  state 
of  the  pleadings,  it  was  not  necessary  they  should  prove 
their  interest. —  Code,  §  2279 ;  Smith  v.  Harrisan,  33  Ala. 
706 ;  Rule  of  Practice,  31  Ala.  p.  v. 

It  is  thus  shown  that,  when  the  plaintiffs  read  in  evi- 
dence the  certificate  declared  on,  they  made  out  a  prima- 
fack  case. 

[4.]  The  testimony  of  the  witnesses  Fox  and  others, 
offered  with  a  viewof  showing  an  outside  oral  agreement 
that  this  certificate  was  intended  to  be  employed  in  pay- 
ment ofa  debt  due  from  Leach  &  Donoho  to  theircreditor. 
Weaver,  was,  by  itself,  wholly  immaterial,  and  was 
rightly  excluded  by  the  circuit  court,  for  the  following  (if 
for  no  other)  reasons :  If  Leach  &  Donoho,  after  receiv- 
ing the  certificate,  or  independently  of  any  inducement  to 
the  issue  of  the  certificate,  promised  to  turn  that  certifi- 
cate over  to  Weaver,  their  creditor,  (the  latter  being  a 
debtor  to  the  railroad,)  this  was  a  mere  naked  promise^  or 
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nude  pact,  which  they,  Leach  &  Donoho,  could  disregard 
withont  liability  to  any  person. — McKenzie  v.  Hunt, 
82  Ala.  494.  If  the  agreement  was  made  before  the  issue 
of  the  certificate,  and  entered  into  the  inducement  to  its 
issue,  then  the  agreeriient  was  inoperative,  because  its  di- 
rect eflFect  would  have  been  to  vary,  by  oral  proof,  the 
terms  of  a  written  agreement. — Thomason  v.  Dill,  80  Ala. 
444.  On  the  most  favorable  view  which  can  be  taken  of 
this  question,  and  of  the  proof  offered,  its  effect  could  not 
possibly  be  to  vest  in  Mr.  Weaver  a  right  to  the  certifi- 
cate, and  the  money  due  thereon,  as  so  much  property 
scld  and  delivered  to  him.  He,  therefore,  did  not  become 
the  real  owner  of  the  certificate. — McKenzie  v.  Hunt, 
supra;  Mather  v.  Purcell's  Administrator,  in  manuscript; 
Thompson  v.  Rawles,  88  Ala.  29. 

[5.]  The  rejection  as  evidence,  by  the  circuit  court,  of 
the  order  given  by  peach  &  Donoho  to  Weaver,  was  right 
under  the  circumstances.  That  order,  without  any  proof 
of  its  payment  or  acceptance,  was  offered  as  a  naked  fact. 
It  bears  date  some  time  before  the  date  of  the  certificate ; 
and  if  it  had  been  accepted  or  paid  before  the  settlement 
of  May  18th,  the  presumption  is  it  was  then  taken  into 
the  account,  and  that  the  railroad  obtained  a  credit  for  it. 
At  least  one  note  was  then  given  by  the  railroad  to  Leach 
k  Donoho,  which,  unexplained,  shows  a  settlement  of 
open  accounts.  If  accepted  and  paid  afterwards,  the  rail- 
road should  have  proved,  or  offered  to  prove  that  fact,  so 
as  to  have  legalized  the  evidence  on  a  plea  of  payment  or 
set-off.  The  testimony  being  wholly  worthless  by  itself, 
the  court  did  not  err  in  excluding  it,  after  the  defendant 
had  closed  his  testimony. — Townsend  v.  Oowles,  31  Ala, 
428. 

[6.]  The  court  did  not  err  in  excluding  as  witnesses  for 
defendant  two  of  its  stockholders.  The  Alabama  and 
Mississippi  Rivers  Railroad  Company  is  a  private  corpo- 
ration, not  eleemosynary  in  its  character,  having  for  one 
of  its  objects,  at  least,  the  private  emolument  of  its  pro- 
prietors.— Pamph.  Acts  1849-50,  169;  Pamph.  Acts 
1851-2,  216.  Although  the  stockholders  are  not  tech- 
nically parties  to  the  suit,  yet  they  are  the  real  parties  to 
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the  litigation;  as  much  so  as  would  be  beneficiaries  in  a  suit 
by  a  trustee,  or  distributees  in  a  suit  by  an  administra- 
tor. The  rule  on  this  subject  must  be  general.  There 
may  be  corporations,  in  which  one  stockholder  owns  half, 
or  even  the  entire  stock;  and  yet,  in  suits  afTecting  the 
corporation,  the  litigation  would  be  conducted  in  the 
name  of  the  artificial  person.  We  cannot  believe  the 
legislature  intended  to  confer  on  one  or  more  persons 
who  chance  to  have  an  interest,  or  <Ae  interest  in  a  private 
corporation,  the.privilege  of  being  witnesses  in  their  own 
causes,  when,  without  such  act  of  incorporation,  they 
could  assert  no  such  right.— See  Walker  v.  Walker, 
34  Ala.  469 ;  Polly  &  Whitman  v.  McCall,  at  the  present 
terra. 

It  results  from  what  we  have  said,  that  the  circuit 
court  did  not  err  in  instructing  the  jury,  if  they  believed 
the  evidence,  to  find  for  the  plaintiffs.  The  plaiutiffi' 
testimony  being  documentary,  the  court  might  have  gone 
further. 

Judgment  affirmed. 


BEXSOIf  &  CO.  vs.  McCOY. 

[action  to  recoter  damages  for  wrongful  and  malicious  attachment.]  . 

1.  When  action  lies  for  suing  out  attachment. — In  an  action  to  recover 
damages  for  the  wrongful  and  malicious  suing  out  of  an  attachment^ 
a  charge,  instructing  the  jury,  "that  if  the  defendants  did  not  sue 
out  tlie  attachment  with  malice,  or  from  a  disposition  to  vex  or 
harass  the  plaintiff,  but  honestly  believed  that  they  had  reasonable 
and  probable  cause  to  sue  out  the  attachment/'  then  the  plaintiff 
was  not  entitled  to  recover,  asserts  a  correct  legal  proposition. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Nat.  Cook. 


Digitized  by 


Google 


JCmE  TERM,  1860. 711 

Benson  A  Co.  v.  McCoy. 

This  action  was  brought  by  John  W.  McCoy,  against 
J.  P.  Benson  &  Co.,  to  recover  damages  for  the  wrongful 
and  malicious  suing  out  of  an  attachment.  "On  the  trial," 
as  the  bill  of  exceptions  states,  "the  plaintiff  offered  evi- 
dence to  show,  that  an  attachment  was  wrongfully  sued 
out  against  his  property  by  the  defendants,  and  that  he 
had  thereby  sustained  some  actual  damages ;  while  the 
defendants  offered  evidence  tending  to  show,  that  they 
had  reasonable  and  probable  grounds  for  suing  out  said 
attachment ;  that  it  was  sued  out  without  malice,  or  any 
disposition  to  vex  or  harass  the  plaintiff;  that  the  attach- 
ment was  levied  by  garnishment,  and  that  the  fund  in 
the  hands  of  the  garnishee  was  condemned  to  the  satis- 
faction of  their  debt.  The  defendants  asked  the  court  to 
charge  the  jury,  that  if  they  believed  from  the  evidence 
that  the  defendants  did  not  sue  out  the  attachment  with 
malice,  or  from  a  disposition  to  vex  or  harass  the  plaintift^ 
but  honestly  believed  that  they  had  reasonable  and  prob- 
able cause  to  sue  out  the  attachment  at  the  time  when 
said  attachment  was  sued  out,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action.  The  court  refused  to 
give  this  charge,  and  the  defendants  excepted  ;"  and  they 
now  assign  the  refusal  of  said  charge  as  error. 

Watts,  Judge  &  Jackson,  for  appellants. 
D.  W.  Baine,  contra. 

R.  W.  WALKER,  J.— The  substance  of  the  charge 
which  was  asked  by  the  defendants,  as  we  understand  it, 
was,  that  if  the  attachment  was  sued  out  without  malice, 
or  any  disposition  to  vex  or  harass  the  plaintiff,  and  under 
an  honest  belief  that  there  was  probable  cause,  the  plain- 
tiff was  not  entitled  to  recover.  Placing  this  construction 
upon  the  charge,  it  is  clear  that  the  court  erred  in  refusing 
to  give  it;  for,  since  the  Code,  an  action  on  the  case  will 
not  lie  for  suing  out  an  attachment,  unless  it  is  sued  out 
maliciously,  and  without  probable  cause,  as  well  as  wrong- 
fully.— McKellar  v.  Couch,  34  Ala.  386,  and  authorities 
cited ;  also,  Vandryon  v.  Linderraan,  10  John.  106  ;  De 
Medina  v.  Grove,  10  Ad.  &  Ell.  (N.  S.)  162, 168;  8.  C.  ib. 
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172, 177 ;  Churchill  v.  Siggere,  3  Ell.  &  Black.  937  ;  Olin- 
ger  V.  McChesney,  9  Leigh,  660 ;  2  Greenl.  Ev.  §§  449, 453. 

We  do  not  think  that  this  charge  raises,  and  therefore 
we  do  not  consider  the  question,  whether  the  existence  of 
what  is  called  malice  may  not  be  consistent  with  the  ab- 
sence of  a  disposition  to  vex  or  harass,  and  with  an  honest 
belief  that  there  is  reasonable  and  probable  cause  for  suing 
out  the  attachment.  For,  if  we  suppose  that  the  charge 
had  been  given  as  requested,  and  that  the  evidence  had 
satisfied  the  jury  that  the  attachment  was  sued  out  with 
malice,  it  is  obvious  that  the  basis  of  the  charge  would 
have  been  at  once  destroyed ;  and  in  that  event,  it  could 
not  have  been  looked  to,  (no  matter  what  the  other  evi- 
dence in  the  case  might  have  been,)  as  a  direction  to  find 
for  the  defendants.  If  the  plaintiff  desired  a  definition 
of  malice  to  be  given  to  the  jury,  he  could  have  attained 
his  object  by  a  prayer  for  additional  instructions. 

Judgment  reversed,  and  cause  remanded. 


HARTWELL  vs.  WHITMAN. 

[BtLL   IN  EQUITY  BBTWREN   CO-SURKTIES   FOR  CONTRIBtTIOK.] 

1.  Weight  of  answer  as  evidence* — Where  the  bill  alleges  that  an  original 
paper,  a  copy  of  which  is  appended  as  an  exhibit  to  the  bill,  is  in 
the  defendant's  possession,  and  specially  interrogates  him  as  to  the 
correctness  of  the  alleged  copy,  and  requires  him  to  point  out  the 
diflferences  (if  any)  between  it  and  the  original ;  and  the  defendant 
specifies  in  his  answer  two  particulars  in  which  the  alleged  copy 
differs  ft'om  the  original,  and  avers  that  there  are  other  differences 
which  he  cannot  recollect, — this  does  not  impose  upon  the  com- 
plainant the  onus  of  proving  the  correctness  of  the  alleged  copy. 

2.  Variance^  and  substance  of  proof  ,— In  a  bill  between  co-sureties  for 
contribution,  alleging  that  the  defendant  received  a  certain  draft 
from  the  principal  as  an  indemnity,  and  gave  a  receipt  for  the 
same,  wherein  it  was  recited  and  stipulated  that  the  money  col- 
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lected  on  the  draft  should  be  applied  to  the  payment  of  the  judg- 
ment against  the  two  sureties, — the  date  of  the  receipt,  and  the 
description  of  the  judgment,  are  immaterial  matters ;  consequently, 
a  variance  between  the  allegations  and  proof,  in  these  particulais, 
is  not  fatal  to  the  plaintiff's  case. 
3.  Right  of  contribution  between  cosureties. — In  the  absence  of  special 
circumstances  rendering  the  general  rule  inapplicable,  one  surety 
is  entitled  to  share  in  the  benefit  of  any  indemnity  which  a  co- 
surety may  have  obtained  from  their  principal,  although  such  in- 
demnity may  have  been  intended  for  the  benefit  of  the  latter 
surety  alone. 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  Wade  Keyes. 

The  bill  in  this  ease  was  filed,  on  the  28th  February, 
1854,  by  James  K.  Whitman,  against  Thomas   C.  Hart- 
well,  and  alleged  these  facts :  That  on  the  28th  March, 
1850,  said  Whitman  and  Hartwell,  as  sureties  of  one  W. 
F.  Read,  executed  a  promissory  note  for  $640,  jointly  with 
their  principal,  payable  on  the  1st  January,  1851,  to  one 
Thomas  M.  Williams;  that  suit  was  afterwards  brought 
on  this  note,  against  all  the  makers,  and  judgment  was 
thereon  recovered  against  them;  that  Read  afterwards 
placed  in  Hartwell's  hands,  as  an  indemnity  against  this 
judgment,   a  draft  for  J1300  on  the  managers  of  the 
Zfowndesboro  Female  Institute^  the  proceeds  of  which,  when 
collected,  were  to  be  applied  by  Hartwell  to  the  payment 
of  said  judgment;  that  Hartwell  gave  Rehd  a  receipt  for 
this  draft,  specifying  therein  the  contract  under  which  it 
was  received ;  that  said   original  receipt,   of  which   an 
alleged  copy  was  appended  to  the  original  bill,  was  in  the 
defendant's  possession ;  that  the  complainant  was  after- 
wards compelled  to  pay  one-half  of  said  judgment  under 
execution ;  that  the  defendant  collected  the   money  due 
on  the  draft,  but  refused  to  appropriate  it  to  the  satisfac- 
tion of  said  judgement,  or  to  let  the  complainant  share  in 
it^  etc.     The  defendant  ansvvered  the  bill ;  admitting  his 
suretyship  with  the  complainant,  the  rendition  of  the 
judgment  on  the  note,  his  receipt  of  the  draft  from  Read, 
and  his  collection  of  the  money  due  on  said  draft;  but 
denying  the  alleged  terras  of  the  contract  under  which  he 
46 
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received  the  draft,  and  the  correctness  of  the  alleged  copj 
of  the  receipt  which  he  gave  for  it ;  and  alleging  that  be 
received  the  draft  as  an  indeninitj  against  other  liabilities 
as  surety  for  said  Head.  The  material  averments  of  the 
bill  and  answer,  in  reference  to  these  matters,  being  par- 
ticularly stated  in  the  opinion  of  the  court,  need  not  be 
here  repeated.  On  final  hearing,  on  pleadings  and  proof, 
the  chancellor  rendered  a  decree  for  the  complainant ; 
and  his  decree  is  now  assigned  as  error. 

Bainb  k  NeSmith,  for  appellant. 
Thomas  Williams,  contra. 

A.  J.  WALKER.  C.  J.— That  the  defendant,  Hart- 
well,  received  a  draft  from  Read,  the  principal  of  himself 
and  his  co-surety;  that  this  draft  was  collected  by  tbe 
defendant ;  that  he  executed  a  receipt  for  the  draft ;  that 
the  receipt  went  into  his  possession,  and  that  he  fails  to 
produce  it  in  answer  to  the  complainant's  call,  upon  the 
plea  that  it  is  lost  or  mislaid, — are  un controverted  and 
indisputable  facts  in  this  case.  The  complainant  exhibits 
with  his  bill  what  is  alleged  to  be  a  copy  of  the  receipt; 
and  it  is  contended,  that  the  denial  of  the  answer  casts 
upon  the  complainant  the  onus  of  proving  the  correctness 
of  his  alleged  copy  by  two  witnesses,  or  .by  one  witness 
supported  by  corroborating  circumstances.  In  the  answer 
to  the  original  bill,  tbe  defendant  simply  excuses  himself 
for  not  admitting  the  exhibit  to  be  a  correct  copy  of  tbe 
receipt,  on  the  ground  of  a  want  of  recollection.  A  sup- 
plemental bill  was  filed  by  the  complainant,  in  which  it 
was  averred,  that  the  defendant  had,  afterfiliuorhis  answer 
to  the  original  bill,  come  into  the  possession  of  the  receipt; 
and  the  defendant  is  interrogated  as  to  the  correctness  of 
the  alleged  copy,  and  called  upon  to  designate  the  points 
of  variation  from  the  original,  if  any  such  exist.  The 
defendant  answers,  that  the  alleged  copy  differs  from  the 
original  in  its  date,  and  in  the  fact  that  it  contains  the 
name  of  Whitman  ;  and  that  there  are  other  differences, 
which  he  cannot  remember  or  state. 

The  assertion  of  the  answer,  that  there  were  other  dif- 
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ferences,  besides  the  two  specified,  which  could  not  be 
particularized,  does  not  require  the  measure  of  counter- 
vailing evidence  claimed  by  the  defendant.  To  impose 
that  burden  upon  the  complainant,  it  is  requisite  that  the 
denial  should  not  be  evasive,  but  should  be  clear,  une- 
quivocal, and  positive. — 8  Qreenl.  on  Ev.  287 ;  Savage  v. 
Benham,  17  Ala.  119;  Parman  v.  Brooks,  9  Pick.  218-250; 
Amos  V.  Heatherly,  7  Dana,  45.  The  rules  of  chancery 
practice,  as  well  as  the  interrogatories  propounded,  re- 
quired the  defendant  to  do  more  than  to  make  a  literal 
denial  of  the  correctness  of  the  exhibit :  they  required 
him  to  go  on  and  specify  the  inaccuracies. — Russey  v. 
Walker,  83  Ala.  582;  White  v.  Wiggins,  ib.  424.  If  he 
fails  to  do  so  on  account  of  a  deficiency  of  memory,  the 
higher  measure  of  proof  is  not  required.  His  memory 
does  not  enable  him  to  controvert  the  correctness  of  the 
several  parts  of  the  instrument ;  and  his  answer  is  not 
clear  J  unequivocaly  andpositive,  but  is  uncertain,  doubtful, 
and  indefinite,  in  its  failure  to  specify  what  parts  are  in- 
correct. 

If  the  complainant  were  required  to  prove  the  correct- 
ness of  every  part  by  two  witnesses,  that  exaction  would 
necessarily  be  made  as  to  portions  of  it  not  denied ;  for  the 
denial  does  not  cover  every  part  of  it.  The  burde  of  show- 
ing the  correctness  of  the  exhibit  by  two  witnesses,  or  by 
one  with  a  corroboration,  is  not  by  the  answer  cast  upon 
the  complainant,  as  to  any  part  of  the  instrument  save  the 
two  particulars  specified.  One  of  these  particulars  is  the 
date  of  the  receipt,  which  is  altogether  immaterial;  for  it 
is  apparent  that  the  instrument  was  executed  at  such  a 
time  as  comports  with  the  equity  of  the  bill.  So,  the 
fact  that  the  complainant's  name  did  not  occur  in  the 
original,  as  it  does  in  the  alleged  copy,  is  utterly  immaterial 
in  this  controversy.  The  complainant's  name  is  only  in- 
serted in  the  description  of  the  judgment,  and  its  inser- 
tion or  exclusion  does  not  affect  the  terms  of  the  contract. 
If  the  difference  exists,  as  stated  in  the  answer,  it  produ- 
ces no  repugnancy  of  description ;  and  the  fact  that  the 
judgment  is  described  by  a  statement  of  the  names  of  all 
the  defendants  in  the  exhibit,  while  the  defendant  says  it 
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was  described  in  the  original  by  the  names  of  two  of  the 
defendants,  does  not  affect  the  equity  of  the  case ;  for  it 
is  certain  that  the  judgment  intended  to  be  designated  is 
that  described  with  fullness  in  the  exhibit. 

[2.]  No  question  of  variance  between  the  allegations 
and  proof  can  arise.  The  equity  of  the  bill  may  be  main- 
tained upon  the  allegation,  that  the  principal  of  the  com- 
plainant and  defendant  placed  the  draft  in  the  hands  of 
the  latter,  to  pay  off  the  debt.  So  far  as  the  equity  of 
the  bill  is  concerned,  the  allegation  as  to  the  copy  of  the 
receipt  is  surplusage.  It  is  appropriate  evidence  to  sus- 
tain the  material  averment  above  noticed;  and  a  court  of 
equity  will  apply  the  receipt  to  the  subject-matter  intend- 
ed, notwithstanding  there  may  have  been  an  incomplete- 
ness in  the  description.  Falsa  demonstrationonnocet — Mor- 
rison v.  Taylor,  21  Ala.  779 ;  Doe  v.  McClosky,  1  Ala. 
736;  Posey  v.  Decatur  Bank,  12  Ala.  817;  Johns  v. 
Church,  12  Pick.  557.  The  complainant  has  one  witness, 
who  proves  the  handwriting  of  the  receipt — that  he  made 
a  copy  of  it,  and  that  the  exhibit  is  that  copy.  Upon  the 
proof  of  this  witness  alone,  the  complainant's  equity  was 
sustained.  The  witness  says  that  he  has  seen  the  defend- 
ant write,  and  that  the  signature  to  the  receipt  is  his. 
There  is  implied  in  this  an  assertion  that  he  knows  the 
handwriting. 

[3.]  In  the  absence  of  circumstances  which  would  make 
the  application  of  the  rule  inequitable,  one  surety  is  en- 
titled to  share  in  the  benefit  of  any  indemnity  which 
another  may  have  received  from  the  common  principal, 
even  though  the  indemnity  may  have  been  intended 
for  the  protection  of  the  latter  alone. — White  v.  Banks, 
21  Ala.  705;  Tyus  v.  De  Jarnette,  26  ib.  280;  Steele  v. 
Manning,  24  ib.  285;  Steele  v.  Brown,  18  ib.  700;  Pinks- 
ton  V.  Taliaferro,  9  ib,  547.  Upon  this  principle,  it  is 
clear  that  the  complainant  was  entitled  to  participate  in 
the  indemnity  placed  in  the  hands  of  the  defendant,  un- 
less some  reason  to  the  contrary  is  shown  by  the  defend- 
ant. As  a  reason  why  the  complainant  should  not  share 
in  the  indemnity,  it  is  contended,  that  he  is  indebted  to 
Kcad,  the  principal,  in  an  amount  exceeding  the  sum  paid 
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by  him  as  surety.  The  onusoi  sustaining  this  defense  is 
upon  the  defendant.  The  declarations  of  Read,  as  to  the 
amount  of  complainant's  indebtedness,  are  entitled  to  no 
consideration,  because  they  are  not  evidence  against  him. 
Excluding  the  statement  of  Read  from  view,  the  evidence 
fails  to  convince  us  that  the  complainant,  upon  an  adjust- 
ment of  his  accounts  with  Read,  aside  from  his  suretyship, 
is  indebted  to  him.  The  testimony  of  the  complainant 
and  defendant  on  tbis  point  is  vague,  and  leaves  the  ques- 
tion in  such  doubt  that  it  is  impossible  to  affirm  with  con- 
fidence on  which  side  is  the  balance  of  account  between 
the  complainant  and  Read.  We  rather  incline  to  the 
opinion,  that  it  is  in  favor  of  the  complainant.  As  the 
onus  of  proof  is  upon  the  defendant,  we  must  treat  the 
defense  upon  this  point  as  unsustained. 

The  defendant  has  sustained  no  injury  by  ordering  his 
answer  to  be  taken  from  the  files.  The  answer  which  he 
substituted  subserved  every  purpose  useful  to  him  and 
prejudicial  to  his  adversary  which  the  excluded  answer 
would  have  done. 

Our  decision  is  not  based  upon  any  illegal  testimony  ; 
and  it  is,  therefore,  not  important  that  we  should  notice 
the  defendant's  exceptions  to  testimony. 

The  decree  of  the  chancellor  is  affirmed. 

Stone,  J.;  not  sitting. 


DOWNING  vs.  WILSON. 

[slander  for  words  spoken  imputing  want  OPCHASTITr.] 

1.  What  words  are  actionable. — ^To  say  of  a  female,  that  a  certain  man 
"keeps  her"  involves  a  charge  of  illicit  sexual  intercourse,  when 
the  words  are  understood  in  their  ordinary,  popular  acceptation  ; 
consequently,  under  the  Code,  (J  2220,)  the  words  are,  per  se,  ac- 
tionable. 
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Appeal  from  the  Circuit  Court  of  Talladeora. 
Tried  before  the  Hon.  John  Gill  Shortek. 

The  complaint  in  this  case  was  in  these  words : 
**Elizabeth  Wilson    -^      The  plaintiff  claims  of  the  de- 
vs.  Vfendant  twenty  thousand   dol- 

Matthew  Downing.  J  lars,  as  damages  for  falsely  and 
maliciously  charging  plaintiff  with  a  want  of  chastity,  by 
speaking  of  and  concerning  her,  in  the  presence  of  divers 
persons,  in  substance  as  follows :  *I  am  not  afraid  to  say 
that  Jemison  Ware  is  keeping  her  (meaning  plaintiff)  in 
adultery* ;  «I  believe  that  Jemison  Ware  kept  her  in  adul- 
tery' ;  '1  believe  that  Jemison  Ware  keeps  her  in  adultery* ; 
'I  believe  that  Ware  keeps  her* ;  *Bud  (meaning  defend- 
ant's son)  and  Edmund  Wilkinson  acknowledged  that 
they  gave  it  as  their  opinion  that  Jemison  Ware  was  keep- 
ing the  widow  Wilson,  (meaning  plaintiff,)  and  I  am  not 
afraid  to  say  so  myself,  for  I  believe  it,  and  if  she  wants 
her  character,  she  shall  have  it*; — thereby,  and  by  each 
and  all  of  the  foregoing  expressions,  imputing  to  plaintiff* 
a  want  of  chastity,  on  (to-wit)  the  1st  August,  1856,  and 
on  divers  other  days  between  that  time  and  the  commence- 
ment of  this  suit" 

The  defendant  demurred  to  the  entire  complaint,  "and 
to  each  specification  thereof  separately ;  the  plaintiff  waiv- 
ing a  specification  of  the  grounds  of  demurrer,  and  join- 
ing in  the  demurrer.**  The  court  overruled  the  demurrer, 
and  its  judgment  is  here  assigned  as  error. 

L.  E.  Parsons,  for  the  appellant,  cited  Smith  v.  Gaffard, 
31  Ala.  45;  Kirksey  v.  Fike,  29  Ala.  206;  Robinson  v. 
Drummond,  24  Ala.  174. 

O.  M.  Watkins,  cmira,  cited  Thirman  v.  Matthews, 
1  Stew.  384 ;  Hogg  v.  Dorrah,  2  Porter,  213 ;  Coburn  v. 
Harwood,  Minor,  94;  Davis  v.  Johnston,  2  Bailey,  579; 
Mix  V.  Woodward,  12  Conn.  262. 

R.  W.  WALKER,  J.— Whatever  may  have  been  the 
old  doctrine  on  the  subject,  the  rule  is  now  well  estab- 
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lished,  that  in  actions  of  this  kind  the  words  charged  as 
slanderous  are  to  he  understood  by  courts  and  juries,  as 
by  the  rest  of  society,  in  their  plain  and  common  accep- 
tation ;  in  other  words,  according  to  their  popular  use  and 
obvious  import ;  and  a  forced  construction  is  not  to  be 
put  upon  them,  in  order  to  relieve  the  defendant  from  the 
action. — Hogg  v.  Dorrah,  2  Porter,  218  ;  Coburn  v.  Har- 
wood,  Minor,  93 ;  Hugley  v.  Hugley,  2  Bailey,  592.  The 
words  "ie€p'*  and  "Ae/?<"  have,  undoubtedly,  several  mean- 
ine^s;  their  precise  signification  in  any  given  case  depend- 
ing on  the  context  of  which  they  form  a  part,  or  the  cir- 
cumstances under  which  they  are  used.  But  when  it  is 
said  in  reference  to  a  female,  that  a  certain  man  ^^keeps 
her^''  the  ordinary  and  popular  interpretation  of  the  ex- 
pression is,  that  the  relation  between  the  parties  is  one 
which  involves  illicit  intercourse.  This  has  been  the  popu- 
lar sense  of  the  word,  when  thus  used,  at  least  as  far  back 
as  the  last  century.  In  Lord  Mansfield*s  youthful  daj^s, 
one  of  the  Reverend  Bench  of  Bishops  having  charitably 
established  an  alms-house,  at  his  own  expense,  for  twenty- 
five  poor  women,  Mr.  Murray  was  applied  to  for  an  in- 
scription, to  be  placed  over  the  portal  of  the  house ;  upon 
which  he  took  up  his  pencil,  and  immediately  wrote  the 

following ;  "Under  this  roof,  the  Lord  Bishop  of 

keeps  no  less  than  twenty-five  women.*'  We  are  not  in- 
formed that  the  inscription  proved  acceptable.  If  it  had 
been  adopted,  and  carved  in  enduring  marble  over  the 
portal,  there  is  but  little  doubt  that  the  reputation  of  the 
reverend  prelate  for  pure  morals  would  have  sufitered  in 
the  estimation  of  posterity. — See  Carslake  v.  Mapledoram, 
2  Term  R.  472.  As  the  words  objected  to  involved  a 
charge  of  a  want  of  chastity,  they  were,  under  the  Code, 
(§  2220,)  actionable  per  se. 

Judgment  affirmed. 


Digitized  by 


Google 


720  ALABAMA. 


Travia  v.  FriersoD. 


TRAVIS  vs.  FRIERSOK 

[bill  in  equity  to  CORRBCT  EKR0R9  IN  SBTTI.EMENT  OF  GUARDIANSHIP.] 

1.  Averments  of  hill, — In  a  bill  to  correct  errors  of  law  and  fact  in  the 
final  settlement  of  a  guardian's  accounts  before  the  probate  court, 
(Code,  J?  2041, 1915-16,)  an  averment  "that  said  account  was  stated 
^nd  filed  to  suit  the  embarrassed  state  of  said  guardian,"  without 
a  specification  of  the  particular  errors  complained  of,  is  not  suffi- 
ciently preci:$e  and  definite. 

Appeal  from  the  Chancery  Court  at  Tiiskaloosa. 
Heard  before  the  Hon.  Jambs  B.  Clark. 

The  bill  in  this  ease  was  filed  by  the  appellant,  for 
the  purpose  of  correcting  alleged  errors  of  law  and  of 
fact  in  the  final  settlement  of  the  accounts  of  his  tate 
guardian,  Gideon  B.  Frierson,  before  the  probate  court. 
It  alleged,  that  the  said  guardian  had  removed  from  the 
State  since  the  settlement  was  made ;  and  Robert  P.  Fri- 
erson, as  the  sole  surviving  surety  on  the  guardian's  bond, 
was  the  only  defendant.  The  chancellor  sustained  a  de- 
murrer to  the  bill,  for  want  of  equity,  on  account  of  the 
indefiniteness  of  its  allegations;  and  his  decree  is  now 
assigned  as  error. 

Wm.  p.  Webb,  for  appellant. 
E.  W.  Peck,  contra. 

STOIsTE,  J. — We  have  looked  carefully  into  the  aver- 
ments of  this  bill,  and  concur  with  the  chancellor,  that 
it  does  not  present  a  case  for  equitable  relief.  It  should 
specify  the  errors  complained  of,  and  not  leave  them  ta 
be  gathered  inferentially  from  the  vague  charge,  "that 
said  account  was  stated  and  filed  to  suit  the  embarrassed 
state  of  said  guardian."  More  precision  is  required  in 
chancery  pleadings,  than  is  found  in  this  bill. — ^Langdon 
V.  Roane,  6  Ala.  518 ;  Cowan  v.  Jones,  27  ib.  317 ;  Maya 
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v.  Steele,  iu  manuscript.  See,  also,  Cunniogham  v.  Pool, 
9  Ala.  615;  Stewart  v.  Williams,  88  ib.  492;  Mock  v.  Steele, 
84  ib.  198. 

Oar  attention  was  for  a  time  attracted  to  the  fact, 
that  in  the  record  from  the  orphans'  court,  attached  to 
the  bill,  the  order  of  publication  directs  notice  to  be  set 
up  at  the  court-house  door,  and  does  not  add,  "at  three 
other  public  places.*'  Looking  into  the  bill,  we  find  no 
averment  which  brings  this  question  up ;  but,  on  the  con- 
trary, the  bill  avers,  that  "  on  or  about  the  18th  day  of 
November,  1853,  the  said  Gideon  B.  Frierson  made  a  final 
settlement  of  his  guardianship."  We  must,  then,  deal 
with  this  case,  as  if  the  final  settlement  had,  in  form,  con- 
formed to  the  law.  We  will  not,  then,  inquire  whether 
the  failure,  if  such  was  the  case,  to  post  notice  at  three 
other  public  places  in  the  county,  will  furnish  ground  to 
invalidate  the  settlement.  No  such  point  is  raised  by  the 
pleadings,  and  we  will  not  discuss  it. — Code,  §§  1805, 2039. 

Decree  of  the  chancellor  afiirraed. 


HOWARD  vs.  COLEMAN. 

[action  BT  owner,  against  hirer  or  SLATE,   rOB  NEGLIGENCE.] 

1.  Indefinite  objection  to  deposition, — A  motion  to  suppress  a  deposition, 
'*  because  the  witness  did  not  answer  material  portions  of  the  3d, 
4th,  and  5th  cross-in terrogatories'^  is  too  general  and  indefinite. 

2.  Relevancy  qf  evidence  rebutting  negligence  in  treaimeni  of  hired  slave. 
In  an  action  by  the  owner,  against  the  hirer  of  a  slave,  to  recover 
damages  for  the  defendant's  negligence  and  want  of  care  in  fail- 
ing to  furnish  proper  medical  attendance  to  the  slave  while  siok ; 
it  having  been  proved  that,  by  the  terms  of  the  contract  of  hiring, 
plaintiff's  agent,  by  whom  the  contract  was  made,  assumed  to  pay 
for  necessary  medical  services  during  the  term,  and  had  authority 
to  make  such  contract,— evidence  showing  that  the  defendant  in- 
formed the  agent  of  the  slave's  sickness,  and  requested  him  to  call 
in  a  physician,  and  that  the  agent  refused  to  do  so,  and  declared 
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himself  Batisfied  with  the  defendant's  personal  attendance  on  the 
slave,  is  relevant  and  admissible  for  the  defendant. 
[2.]  Proof  of  agenaj. — It  having  been  proved  that  the  husband  was 
absent  from  the  place  of  his  residence  during  the  greater  part  of 
the  time  while  a  hired  slave  was  sick  at  his  house,  and,  when  not 
absent  from  the  plaoe,  was  at  home  only  at  night ;  and  that  hia 
wife  had  the  management  and  nursing  of  the  slave  throughout  his 
sickness, — this  is  sufficient  proof  of  the  wife's  authority  to  act  as 
agent  of  the  husband,  in  reference  to  the  slave,  to  authorize  her  to 
send  a  message  to  the  owner,  informing  him  of  the  slave's  sickness, 
and  requesting  him,  in  aocordance  with  the  terms  of  the  oontraot 
of  hiring,  to  call  in  a  physician. 

3.  SicUvancy  of  evidence  rebutting  negligence  in  ireaimeni  of  hired  elave. 
In  such  action,  the  plaintiff  having  proved  that  the  slave  died  of 
an  infectious  disease,  contracted  at  the  defendant's  house  during 
the  term ;  and  having  introduced  evidence  tending  to  show  that 
the  defendant  was  unnecessarily  absent  from  home  during  the 
slave's  sickness,  and  neglected  to  give  him  proper  care  and  atten- 
tion while  sick, — it  is  competent  for  the  defendant  to  prove,  in 
rebuttal,  that  the  business  in  which  he  was  engaged  required  his 
absence  from  home ;  that  the  nature  of  his  business  was  known  to 
the  plaintiff  when  the  contract  of  hiring  was  made,  and  that  be 
contracted  the  disease  of  which  the  slave  died  while  thus  absent . 
from  home  on  business. 

[3.]  What  is  revisable, — In  civil  causes,  the  appellate  court  will  not 
notice  any  assignment  of  error  which  is  not  insisted  on  in  the  ar- 
gument of  the  appellant's  counsel. 

4.  Proof  of  agency, — if  a  mother  makes  a  contract,  in  the  presence 
of  her  unmarried  daughter,  and  without  objection  on  her  part,  for 
the  hiring  of  a  slave  belonging  to  the  daughter,  this  is  sufficient,  if 
unexplained  by  other  evidence,  to  raise  a  legal  presumption  of  the 
mother's  authority  to  make  the  contract  as  agent  of  her  daughter. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  Miss  Mary  E.  Howard, 
against  Allen  W.  Coleman,  to  recover  damages  for  the 
loss  of  a  slave,  named  George,  who  was  hired  by  plaintiff 
to  defendant,  for  and  during  the  year  1857,  and  who  died 
of  small-pox  while  in  the  defendant's  possession  during 
the  term.  The  complaint  contained  two  counts;  the 
first  alleging,  that  the  defendant  carelessly  and  negli- 
gently exposed  the  slave  to  small-pox,  whereby  he  con- 
tracted the  disease,  from  which  he  died ;  and  the  second, 
that  he  failed  and  neglected  to  provide  proper  and  neccs- 
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sary  medical  aid  and  attendance  for  the  slave  while  sick. 
The  material  facts  of  the  case,  as  disclosed  by  the  evi- 
dence adduced  on  the  trial,  (all  of  which  is  set  out  in  the 
bill  of  exceptions,)  are  these:  The  contract  for  the  hire 
of  the  slave  was  made  between  the  defendant  and  Mrs. 
Martha  E.  Howard,  who  was  the  plaintiff's  mother;  the 
plaiutifi*  herself,  to  whom  the  slave  belonged,  being  pres- 
ent at  the  time,  but  saying  nothing.  By  the  terms  of 
the  contract,  the  defendant  agreed  to  pay  one  hundred 
dollars  for  the  hire  of  the  slave;  "and  Mrs.  Howard 
agreed  to  pay  the  doctors'  bills,  if  the  slave  was  sick,  du- 
ring the  year."  Mrs.  Howard  and  her  daughter  resided 
in  the  village  of  Richmond  in  said  county,  where  the  de- 
fendant had  a  store,  though  his  residence  was  four  miles 
distant  in  the  country.  In  the  spring  of  1857,  while  in 
the  northern  cities  buying  goods,  the  defendant  contracted 
the  smali-pox;  but  the  disease  did  not  manifest  itself 
until  after  his  return  home.  Before  he  recovered,  his 
wile  and  two  of  his  servants  were  also  taken  sick  with 
the  same  disease;  and  it  was  afterwards  communicated 
to  the  slave  George,  who,  after  two  weeks  illness,  died. 
The  plaintiff  introduced  evidence  showing  that  the  de- 
fendant Jailed  to  call  in  a  physician  to  the  slave,  and 
other  evidence  tending  to  show  that  he  was  unnecessarily 
absent  from  home  during  the  slave's  sickness,  and  neg- 
lected to  furnish  him  with  proper  medicines,  nursing,  4c.; 
while  the  defendant  offered  evidence  conducing  to  prove 
that  the  slave  received  the  same  care  and  attention  with 
the  members  of  his  own  family. 

Before  entering  on  the  trial,  the  plaintiff  moved  to 
suppress  the  deposition  of  J.  E.  Todd,  (which  had  been 
taken  by  the  defendant,)  "  on  the  ground  that  said  wit- 
ness did  not  answer  material  portions  of  the  3d,  4th,  and 
5th  cross-interrogatories'."  This  witness  was  the  father 
of  the  defendant's  wife,  and  testified  to  the  condition  of 
the  defendant's  family  during  the  prevalence  of  the  small- 
pox, the  alarm  occasioned  by  it  in  the  neighborhood,  the 
difficulty  of  procuring  a  physician,  the  precautions  adopted 
to  prevent  the  disease  from  spreading,  the  manner  in 
which  the  sick  persons  at  the  defendant's  were  nursed 
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and  attended,  &e. ;  and  his  answer  to  the  4th  interroga- 
tory was  in  these  words:  "As  soon  as  it  was  ascertained 
that  George  had  the  small-pox,  Mrs.  Coleman  (defend- 
ant's wife)  sent  for  me,  and  requested  me  to  go  and  see 
Mrs.  Howard,  and  ask  if  she  would  not  have  a  physician 
sent  to  visit  George.  When  I  delivered  the  message  to 
Mrs.  Howard,  she  told  me  that,  as  Mrs.  Coleman  had 
treated  Mr.  Coleman  and  his  slaves  who  had  the  disease, 
she  was  fully  satisfied  and  willing  for  her  to  continue  to 
treat  and  manage  George's  case,  as  she  had  her  own,  all 
of  whom  had  recovered;  that  she  did  not  wish  to  have  a 
physician  sent  for,  and  that  she  would  be  satisfied  for 
George  to  be  under  Mrs.  Coleman's  treatment,"  The 
plaintiff  objected  to  this  answer,  and  moved  the  court  to 
suppress  it,  "on  the  ground  that  it  was  illegal  and  irrele- 
vant, and  because  there  was  no  proof  that  the  said  message 
from  Mrs.  Coleman  was  sent  by  the  defendant's  authority, 
command,  or  consent."  The  court  overruled  each  of  these 
motions,  and  the  plaintiff  excepted. 

The  plaintiff'  read  in  evidence  the  deposition  of  her 
mother,  Mrs.  Martha  E.  How.ard,  who  testified  to  the 
terms  of  the  contract  of  hiring,  and  to  several  circum- 
stances tending  to  show  negligence  and  carelessness  on 
the  part  of  the  defendant  in  the  treatment  of  the  slave 
while  sick;  and  the  defendant  read  in  evidence  the  depo- 
sition of  his  daughter.  Miss  Martha  C.  Coleman,  whose 
testimony  tended  to  show  that  the  slave  received  all  need- 
ful care  and  attention.  Several  exceptions  were  reserved 
by  the  plaintiff  to  the  rulings  of  the  court  on  the  admis- 
sibility of  different  portions  of  these  depositions,  which, 
however,  require  no  particular  notice.  "  The  defendant 
asked  a  witness,  how  long  he  (defendant)  had  been  mer- 
chandizing in  Richmond?  whether  he  went  east  to  pur- 
chase goods?  and  how  long  he  had  been  making  such 
trips?  The  plaintiff*  objected  to  this  question^  as  illegal 
and  irrelevant;  but  the  court  overruled  the  objection, 
and  allowed  the  witness  to  answer;  and  the  witness  said, 
that  he  had  been  merchandizing  there  for  some  two  years; 
to  which  the  plaintiff  excepted." 


Digitized  by 


Google 


jmrE  TERM,  1860. 726 

Howard  v.  Coleman. 

''  This  being  all  the  evideuce,  the  plaintiff  asked  the 
court,  in  writing,  to  charge  the  jury  as  follows: 

"  '1.  Upon  the  hiring  of  a  slave,  if  there  is  an  agree- 
ment for  the  hirer  (?)  to  pay  the  doctors*  bills,  and  this  is 
the  only  stipulation,  except  the  agreement  for  hiring,  the 
law  devolves  the  duty  on  the  person  hiring  the  slave,  if 
he  gets  sick,  and  needs  a  physician,  to  call  one  in;  and 
if  he  fails  to  do  so,  and  thereby  the  slave  is  lost,  the  per- 
son hiring  is  responsible.' 

"  '2.  The  agreement  to  pay  the  doctors'  bills,  if  there 
was  no  other  special  term  of  the  contract,  excludes  any 
other;  and  if  there  was  any  such  agreement,  and  there 
was  a  hiring  of  the  slave  by  the  defendant,  then  the  law 
devolved  upon  him  the  duty,  if  the  slave  got  sick,  to  give 
him  such  attention  as  a  man  of  reasonable  care  and  pru- 
dence would  give  to  his  property ;  and  if  the  defendant 
failed  to  give  such  attention,  and  loss  ensued,  he  is  respon- 
sible'. 

"  *3.  If  the  negro  was  sick,  and  refused  to  take  medi- 
cine, it  was  not  the  duty  of  the  plaintiff,  or  her  mother, 
to  send  some  one  to  make  him  take  the  medicine,  but  it 
was  the  defendant's  duty  to  exercise  his  authority  to  make 
him  take  medicine;  and  if  he  did  not  do  so,  and  a  man 
of  reasonable  care  and  prudence  would  have  done  so,  and 
loss  resulted  from  it,  then  plaintiff  is  entitled  to  recover.* 

"  '4.  Upon  a  contract  by  the  hirer  {?)  of  a  slave  to  pay 
for  doctors'  bills,  the  hirer  is  bound,  and  has  a  right,  to 
send  for  a  physician  when  the  slave  is  sick;  and  if  the 
hirer  fails  to  send  a  physician,  and  loss  results  from -it  by 
the  death  of  the  slave,  the  hirer  is  liable  for  the  loss'.  " 

The  court  gave  each  of  these  charges,  but  with  the  fol- 
lowing qualification :  "If  the  jury  believe  from  the  evi- 
dence that  the  defendant  hired  the  slave  from  Mrs.  How- 
ard, in  the  presence  of  the  plaintiff,  and  without  objection 
from  the  plaintiff*,  and  it  was  then  agreed  that  Mrs.  How- 
ard should  pay  the  doctors'  bills  for  the  slave;  and  if  Mrs. 
Howard  was  in  due  time  notified  of  the  sickness  of  the 
slave,  and  was  asked  to  procure  medical  aid  for  him,  and 
declined  to  do  so,  and  requested  that  the  slave  should  be 
left  under  the  care  and  prescription  of  the  defendant's 
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wife ;  and  if  the  slave  was  so  left  ander  the  care  and  pre- 
scription of  the  defendant's  wife,  and  the  defendant  and 
his  wife  rendered  due  care  and  attention  to  the  slave  during 
his  sickness, — ^then  the  defendant  is  not  liable  in  damages 
to  the  plaintiff  for  the  loss  of  the  slave";  to  which  quali- 
fication the  plaintiff*  excepted. 

All  the  rulings  of  the  court  to  which  exceptions  were 
reserved,  are  now  assigned  as  error. 

Alex.  &  Jno.  White,  for  appellant. 
Byrd  &  Morgan,  contra. 

E.  W.  WALKER,  J.— 1.  The  court  did  not  err  in  over- 
ruling the  plaintiff  *s  motion  to  suppress  the  deposition 
of  J.  E.  Todd.  The  ground  assign^edfor  the  motion  was, 
that  the  witness  "  did  not  answer  material  portions  of  the 
8d,  4th,  and  5th  cross-interrogatories.'*  The  objection 
was  too  general.  The  plaintiff  should  have  specified  what 
portions  of  the  cross-interrogatories  referred  to  the  wit- 
ness had  failed  to  answer. 

2.  On  comparing  the  objections  made  by  the  plaintiff 
to  certain  portions  of  the  testimony  of  the  witness  Todd 
with  the  deposition  of  the  witness  as  set  out  in  the  record, 
it  is  obvious  that,  either  in  transcribing  the  bill  of  excep- 
tions, or  in  the  bill  of  exceptions  itself,  the  objections 
have  by  mistake  been  applied  to  the  answers  to  the  8d, 
instead  of  the  4th  interrogatory.  Accordingly,  we  shall 
consider  the  objections  as  referring  to  the  answers  to  the 
4th  interrogatory.  The  evidence  conduced  to  show,  that 
Mrs.  Howard  was  the  agent  of  her  daughter  to  hire  the 
slave,  and  was  authorized  to  control  the  medical  attend- 
ance which  might  be  needed  by  the  slave  while  in  the  de- 
fendant's possession.  On  the  supposition  that  Mrs.  How- 
ard was  such  agent,  and  had  such  authority,  evidence 
showing  that  the  defendant  had  sent  her  a  message,  in- 
forming her  of  the  sickness  of  the  slave,  and  requesting 
her  to  send  a  physician,  and  of  her  response  to  such  mes- 
sage, would  have  been  competent  testimony  for  the  defend- 
ant. The  message  detailed  by  the  witness  was,  however, 
sent  by  Mrs.  Coleman,  not  by  her  husband;  nor  was  he 
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present  at  the  time.  Bat  it  appears  that  the  evidence 
which  the  plaintiff  had  offered  tended  to  show  that  the 
defendant  was  absent  from  home  daring  a  considerable 
portion  of  the  time  of  George's  sickness ;  that  when  not 
absent,  he  was  at  home  only  at  night ;  and  that  Mrs.  Cole- 
man had  the  management  and  nursing  of  George  through- 
out his  sickness.  These  facts  certainly  tended  to  estab- 
lish that  Mrs.  Coleman  was  so  far  authorized  to  act  for 
her  husband  in  reference  to  the  slave,  as  to  send  to  Mrs. 
Howard  the  message  alluded  to. — See  1  Parsons  Contr. 
287-8,  note  (6.)  We  think,  therefore,  that  there  was  no 
error  in  refusing  to  exclude  from  the  jury  the  evidence  in 
relation  to  that  message,  and  the  answer  thereto  which 
was  sent  by  Mrs.  Howard. 

8.  The  obvious  purpose  of  some  of  the  testimony  in- 
troduced by  the  plaintiff*,  was  to  show  that  the  defendant 
was  unnecessarily  absent  from  home,  and  neglected  the 
slave  during  his  sickness.  To  rebut  this  evidence,  it  was  . 
competent  for  the  defendant  to  prove  that  he  was  engaged 
in  business  which  required  him  to  be  thus  absent.  In  this 
view,  the  question  put  to  one  of  the  witnesses,  as  to  de- 
fendant's being  engaged  in  merchandising  in  Richmond, 
might,  perhaps,  be  considered  as  at  least  not  plainly 
irrelevant.  Moreover,  there  was  no  error  in  permitting 
the  defendant  to  prove  the  circumstances  under  which 
the  small-pox  had  been  introduced  into  his  family.  Such 
evidence  might  be  important,  for  the  purpose  of  rebutting 
the  idea  that  the  slave  had  contracted  the  disease  through 
any  fault  or  neglect  on  the  part  of  the  defendant.  With 
the  view  of  explaining  how  it  was  that  he  had  brought 
the  disease  into  his  family,  and  in  connection  with  the 
fact  that  he  contracted  it  while  on  a  visit  to  New  York,  it 
was  not  improper  for  the  defendant  to  show  that  he  had 
been  for  some  time  engaged  in  business  which  frequently 
rendered  it  necessary  for  him  to  make  such  trips  to  the 
northern  cities.  The  force  of  such  testimony  would  be 
strengthened  by  showing  that  the  defendant's  habit  in  this 
particular  was  known  to  Mrs.  Howard  when  she  hired 
him  the  negro;  and  the  jury  might,  perhaps,  infer  such 
knowledge  from  the  fact  that  the  defendant  was  merchan- 
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dising  iu  the  viUage  in  which  Mrs.  Howard  and  her  daugh- 
ter resided. 

Other  exceptions  were  taken  to  the  rulings  of  the 
circuit  court,  in  relation  to  the  evidence ;  but  they  are  not 
insisted  on  in  the  argument  of  the  counsel  for  the  appel- 
lant, and,  according  to  the  well  settled  practice  of  this 
court,  we  do  not  notice  them. 

4.  The  court  gave  the  charge  which  was  asked  by  the 
plaintifl:^  but  added  a  qualification,  which  was  obviously 
based  on  the  idea,  that  if  the  defendant  hired  the  negro 
from  Mrs.  Howard,  in  the  presence  of,  and  without  objec- 
tion from  her  daughter ;  and  it  was  agreed,  as  part  of 
the  contract,  that  Mrs.  Howard  should  pay  the  doctors' 
bills  for  the  slave,  this  was,  if  unexplained  by  other  facts, 
sufficient  to  bind  the  daughter  to  the  contract  thus  made, 
and  to  create  the  presumption  that  Mrs.  Howard  was  au- 
thorized to  control  the  medical  attendance  which  might 
be  needed  by  the  slave  during  the  term  of  hiring.  We 
think  that  would  be  the  legal  effect  of  the  facts  supposed 
in  the  charge  of  the  court.  The  charge  must  be  con- 
strued ill  connection  with  the  evidence;  and  it  does  not 
appear  that  there  was  any  evidence  to  rebut  or  explain 
the  legal  presumption  which,  as  we  have  just  declared, 
arises  from  the  facts  referred  to.  This  being  the  case,  we 
see  no  legal  objection  to  the  charge  which  the  court  gave. 

Judgment  affirmed. 
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122-210  WALTHALL  vs.  GOREE. 

[ejectment  by  wife's  heir,  against  hcsband's  admisistbator.] 

1.  Devise  to  husband  and  wife. — At  common  law,  under  a  devise  to  hus- 
band and  wife  during  coverture,  the  entire  estate  vested  in  both  of 
them  as  one  person,  and,  on  the  death  of  either,  continued  in  the 
survivor ;  but,  under  the  statutes  of  this  State  creating  and  regu- 
lating the  separate  estates  of  married  women,  (Code,  JJ  1981-97.) 
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such  a  devise  creates  the  same  estate  in  the  parties  as  if  i1^  had 
been  made  before  coverture ;  on  the  death  of  the  wife  intestate, 
her  undivided  moiety  descends  to  her  heirs-at-law,  subject  to  the 
statutory  rights  of  her  surviving  husband  during  his  life ;  and  on 
the  subsequent  death  of  the  husband,  the  wife's  heirs  become  en- 
titled to  the  possession  of  her  undivided  moiety. 

Appeal  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  A.  A.  Coleman. 

This  action  was  brought  by  Caroline  N.  Goree,  an  in- 
fant suing  by  her  next  friend,  against  Leonidas  N.  Wal- 
thall, to  recover  the  possession  of  a  certain  tract  of  land, 
which  was  particularly  described  in  the  complaint.  The 
plaintiff  was  the  sole  child  and  heir-at-law  of  Mrs.  Caro- 
line M.  Goree,  deceased,  who,  at  the  time  of  her  death, 
was  the  wife  of  Robert  T.  Goree ;  while  the  defendant 
held  the  possession  of  the  land  as  the  administrator  of 
said  Robert  T.  Goree.  Mrs.  Goree  was  the  daughter  of 
John  Nelson,  who  died  on  the  6th  March,  1865,  and  whose 
last  will  and  testament  contained  a  devise  of  the  laud 
here  in  controversy,  in  these  words :  "I  will  and  devise  to 
my  daughter  Caroline  and  her  husband,  Robert  T.  Goree, 
all  that  certain  body  of  land,"  &c.,  describing  it.  This 
will  was  properly  attested  to  pass  real  estate,  and  was  duly 
admitted  to  probate.  Mr.  and  Mrs.  Goree  were  married 
on  the  10th  November,  1852.  Mrs.  Goree  died,  intestate, 
on  the  3l8t  October,  1856 ;  and  Mr.  Goree  died,  also  in- 
testate, in  January,  1858.  The  cause  was  tried  on  an 
agreed  statement  of  facts,  with  the  understanding  that 
the  decision  of  the  court  should  be  embodied  in  the  form 
of  a  charge  to  the  jury,  with  leave  to  either  party  to  re- 
serve a  bill  of  exceptions,  and  to  take  an  appeal.  "Upon 
the  foregoing  facts,  the  parties  submitted  to  tlie  court  the 
following  questions:  whether,  on  the  death  of  Mrs.  Caroline 
M.  Goree,  the  entire  estate  in  the  lauds  in  dispute  survived 
and  belonged  to  said  Robert  T.  Goree  solely,  in  fee ;  or 
whether  the  same,  or  any  part  thereof,  descended  to  the 
plaintiff',  as  heir-at-law  of  said  Caroline  M.  Goree,  either 
at  the  time  of  her  death,  or  at  the  death  of  the  said  Rob- 
47 
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ert  T.  Goree.  The  court  thereupon  charged  the  jury,  that 
said  Caroline  M.  and  Robert  T.  Goree  were  each  seized 
of  a  moiety  in  said  lands ;  that  on  the  death  of  the  said 
Caroline  M.,  the  entire  estate  in  said  lands  did  not  survive 
and  belong  solely  to  said  Robert  T.  Goree  in  fee,  but  only 
one-half  thereof,  while  the  other  half  descended  to  the 
plaintiff,  as  heir-at-law  of  said  Caroline  M.:  and  that  the 
plaintiff  is  entitled  to  recover  one-half  of  said  lands/* 
The  charge  of  the  court  is  assigned  as  error. 

Brooks  &  Garrott,  for  appellant. — At  common  law, 
under  a  devise  or  deed  to  husband  and  wife  jointly,  during 
coverture,  they  did  not  take  separate  estates,  and  were 
not  seized  by  moieties ;  but  each  was  seized  of  the  entirety, 
and  the  survivor  took  the  entire  estate.  —  Cruise  on 
Real  Property,  vol.  1,  pp.  363-65 ;  2  Bla.  Com.  144 ; 
2  Kent's  Com.  132 ;  1  Co.  Litt.  §  285 ;  2  Jarman  on  Wills, 
114;  Morley  v.  Whiteman,  2  Dev.  &Bat.  537;  Needham 
v.  Ransom,  6  Ired.  426 ;  Den  v.  Hardenburgh,  5  Hals.  42; 
Jackson  v.  Stevens,  16  Johns.  110;  Jackson  v.  McCon- 
nell,  19  Wend.  175;  Harding  v.  Springer,  2  Shep.  (Me.) 
407;  Brownson  v.  Hull,  16  Vermont,  309;  Fairchild  v. 
Chastelleaur,  1  Penn.  St.  R.  176 ;  Stuckey  v.  Keefe's  Ex- 
ecutor,  26  ib.  397;  Taul  v.  Campbell,  7  Yerger,  319; 
Ames  V.  Norman,  4  Sneed,  684;  Gibson  v.  Zimmerman, 
12  Miss.  385 ;  Shaw  v.  Hearsey,  5  Mass.  581 ;  Rogers  v. 
Grider,  1  Dana,  242;  Thornton  v.  Thornton,  3  Randolph, 
179.  But  this  principle  was  not  founded  on  the  incapac- 
ity of  the  wife  to  take  by  moieties  with  her  husband.  It 
depended  on  the  words  of  the  conveyance,  and  was  con- 
lined  to  cases  in  which,  if  the  grantees  had  not  been  hus- 
band and  wife,  the  instrument  would  have  created  a  joint 
tenancy  between  them. — Attorney-General  v.  Bacchus, 
9  Price,  30;  S.  C,  11  Price,  547;  Paine  v.  Wagner, 
12  Sim.  157 ;  1  Ver.  233 ;  3  Y.  &  J.  531 ;  4  Dane's  Abr. 
770;  Prestonjon  Est.,  vol.  1,  p.  132;  4  Kent's  Com.  402. 

Section  1312  of  the  Code,  abolishing  the  right  of  survi- 
vorshipbetweenjointtenantSjhasnoapplicationtothecase. 
Husband  and  wife,  under  a  conveyance  to  them  jointly 
during  coverture,  are  not  joint  tenants,  though  sometimes 
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inaccurately  so  called.  Joint  tenants  are  seized,  in  tech- 
nical language,  per  my  etper  tout;  husband  and  wife,  per 
tout  only.  Joint  tenants  may  have  a  severance,  or  parti- 
tion ;  but  husband  and  wife  cannot. — 2  Bla.  Com.  354 ; 
S  Coke,  5;  9  ib.  140 ;  2  Vernon,  120;  Roper  on  H.  and  W. 
61 ;  Prec.  Ch.  1. 

The  provisions  of  the  Code,  relating  to  the  separate 
estates  of  married  women,  do  not  affect  the  construction 
of  this  devise.  The  object  of  these  provisions  was  to  ex- 
clude the  husband  and  his  creditors  from  all  right  to 
property  to  which  the  wife  might  become  entitled  during 
coverture,  where  the  husband,  jure  uxoris^  by  the  opera- 
tion of  the  common  law,  would  become  interested  in,  or 
entitled  to  it ;  and  all  such  property  is  declared  to  be  the 
separate  estate  of  the  wife,  and  not  to  be  liable  for  the 
payment  of  the  husband's  debts.  If  a  separate  estate  is 
created  in  the  wife  by  will  or  deed,  the  statute  has  no  ap- 
plication, as  this  court  has  frequently  decided ;  nor  does 
it  apply  in  any  case,  where  its  application  would  at  all 
conflict  with  any  of  the  provisions  of  the  will  or  deed. 
Wherever  the  statute  applies,  all  the  statutory  incidents 
attach  to  the  property ;  and  where  any  of  these  incidents 
conflict  with  the  provisions  of  the  deed  or  will,  the  statute 
does  not  apply.  The  statute  cannot  have  the  effect  of 
enlarging  the  wife's  estate,  or  changing  its  character.  If 
an  estate  for  life  is  granted  or  devised  to  her,  the  statute 
cannot  enlarge  it  into  an  estate  in  fee.  If  a  conditional 
estate  is  granted  or  devised  to  her,  the  statute  cannot 
make  it  absolute  and  unqualified.  How,  then,  under  a 
devise  which,  independent  of  the  statute,  would  create  in 
the  wife  an  estate  for  life,  subject  to  be  enlarged  into  an 
absolute  estate  in  fee  simple  in  the  event  of  her  surviving 
her  husband,  can  the  statute  convert  her  interest  into  an 
absolute  and  unconditional  estate  in  fee  simple  in  one- 
half  of  the  land  ?  The  interest  which  the  husband  takes 
under  the  devise,  is  derived  from  the  will— from  the  act 
of  the  testator— and  cannot  be  affected  by  the  statute. 
He  takes  nothing  as  trustee  of  his  wife,  nor  would  a  decree 
of  divorce,  in  favor  of  the  wife,  deprive  him  of  the  right 
to  receive  the  rents  and  profits  of  the  entire  property. 
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In  Tennessee,  a  statute  similar  to  ours  has  been  held 
not  to  apply  to  devises  to  husband  and  wife  jointly, 
Ames  V.  Norman,  4  Sneed,  682. 

J.  D.  Webb,  contra. — At  common  law,  under  the  de- 
vise in  this  case,  husband  and  wife  would  take  as  one  per- 
son, with  right  of  survivorship  as  an  incident. — 1  Chitty's 
Blackstone,  book  2,  p.  147;  2  Kent's  Com.  132 ;  19  Wen- 
dell, 175;  U.  8.  Digest,  vol.  14  p.  345,  §79;  Hill  on 
Trusts,  606,  630,  641.  In  Alabama,  the  right  of  survivor- 
ship is  abolished  by  section  1312  of  the  Code.  -2  Ohio,  305; 
13  Ohio,  68 ;  11  Conn.  837.  Independently  of  that  stat- 
ute, the  other  provisions  of  our  system,  in  reference  to 
the  separate  estates  of  married  women, ,  entirely  abolish 
the  rule  of  the  common  law  above  cited.  These  statutes 
are  equally  applicable  to  all  property  acquired  by  the  wife 
during  coverture,  whether  by  descent,  gift,  or  devise;  in 
severalty,  or  jointly  with  another;  in  fee  simple,  or  for 
life.  By  virtue  of  these  statutes,  the  interest  of  the  wife 
under  the  devise,  whatever  it  may  have  been,  became  a 
part  of  her  separate  estate,  and,  on  her  death  intestate, 
descended  to  her  heirs-at-law. 

R.  W.  WALKER,  J. — According  to  the  common  law, 
a  conveyance  to  husband  and  wife  stands  upon  a  footing, 
and  has  an  effect,  entirely  different  from  a  conveyance  in 
the  same  words  to  any  other  two  individuals.  Under  a 
'.'onveyance  to  husband  and  wife  during  the  coverture, 
they  take  neither  as  joint  tenants,  nor  as  tenants  in  com- 
mon, but  their  interest  is  denominated  a  tenancy  by  en- 
tireties. They  do  not  take  by  moieties — the  whole  estate 
vests  in  both  of  them  as  one  person ;  each  is  seized  of  the 
entirety,  per  tout,  not  per  my;  and  on  the  death  of  either, 
the  entire  estate  continues  in  the  survivor. — 1  Cruise's 
Real  Prop.  363-5,  §§  44-5-6-7,  &c. ;  2  Coke's  Litt.  (But- 
ler  &  Uargrave's  ed.)  187,(6);  Jackson  v.  Stevens,  16  Johns. 
110;  Jackson  v.  McConnell,  19  Wend.  179;  Thornton  v. 
Tiiornton,  3  Rand.  179;  Stuckey  v.  Keefe,  26  Penn,  St. 
R.  397;  Rogers  v.  Henderson,  5  Johns.  Ch.  437 ;  Sutlift' 
V.  Forgey,  1  Cow.  95;  Pollard  v.  Merrill,  16  Ala.  174; 
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2  Kent,  132 ;  4  ib.  362 ;  Williams  on  Real  Prop.  208,  and 
other  authorities  on  brief  of  appellee. 

A  convej-ance  or  devise  to  husband  and  wife,  during 
coverture,  must  have  the.  same  eflfect  with  us  as  at  com- 
mon law,  unless  we  have  by  legislation  abolished  the 
principle  or  reason  of  the  common  law,  on  which  the  rule 
above  stated  is  founded. 

The  reason  why,  under  a  conveyance  to  husband  and 
wife,  they  did  not  take  either  as  joint  tenants  or  tenants 
in  com-mon,  is,  that  they  were,  according  to  the  princi- 
ples of  the  common  law,  incapable  of  so  taking.  The 
rule  adverted  to  was  not  merely  a  rule  fixing  the  con- 
struction of  certain  words  in  a  deed  or  devise,  when  ap- 
plied to  husband  and  wife ;  for  the  result  was  the  same, 
although  the  instrument  expressly  declared  that  the  devi- 
sees or  grantees  should  take  as  joint  tenants,  or  tenants 
in  common.  The  foundation  of  the  rule  is  to  be  sought 
for  in  the  rights  and  incapacities  which,  according  to  the 
common  law,  result  from  the  matrimonial  union.  Under 
that  system  of  jurisprudence,  the  husband  and  wife, 
though  two  natural  persons,  arc  but  one  person  in  law. 
Bracton  says :  "  Vir  et  uxor  sunt  quasi  unica  jyen'sona^  quia 
car 0  una,  et  sanguis  units,''  The  husband  is  quaintly  de- 
scribed as  "•  the  head  of  the  wife,** — the  legal  existence  of 
the  latter  being  as  it  were  merged  in  that  of  the  former. 
rBeing  but  one  person,  there  can  be  no  moieties  between 
them ;  and  they  cannot,  during  the  coverture,  and  under 
a  conveyance  tq  both,  take  separate  estates  in  the  same 
property.  It  is  an  obvious  result  of  this  unity  of  per- 
sons, that  a  conveyance  to  husband  and  wife  is  considered 
as  a  conveyance  to  a  single  person,  under  which  they  take 
but  one  estate,  as  a  corporation  ;  and  the  estate  continues 
in  the  survivor,  the  same  as  if  one  of  the  corporators  were 
to  die.  Because  there  can  be  no  moieties  between  them, 
it  is  impossible  for  them  to  take,  either  as  joint  tenants, 
or  as  tenants  in  common;  one  characteristic  of  both  these 
tenancies  being,  that  the  parties  are  seized  by  moieties. 
The  distinction  is,  that  joint  tenants  are  seized  per  v\ji  et 
per  tout,  while  tenants  in  common  are  seized  per  mi/,  but 
not  per  tout. 
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The  anthorities  fully  sustain  this  statement  of  the  rea- 
sons on  which  the  common-law  rule,  prescribing  the  effect 
of  a  conveyance  to  husband  and  wife,  is  founded.  Little- 
ton, after  stating  the  rule,  says,  that  "the  cause  is,  for 
that  the  husband  and  wife  are  one  person  in  law." — 2  Co. 
Litt.  187,  {a).  Blackstone  says,  that  "husband  and  wife 
being  considered  as  one  person,  they  cannot  take  the 
estate  by  moieties,  but  both  are  seized  of  the  entirety." 
2  Blacks.  Comm.  182.  Chancellor  Kent  says :  "  They  are 
not  properly  joint  tenants,  nor  tenants  in  common  ;  for 
they  are  but  one  person  in  law,  and  cannot  take  bj-  moie- 
ties." "  This  species  of  tenancy  arises  from  the  unity  of 
husband  and  wife." — 2  Kent,  132.  So  with  the  adjudged 
cases :  they  all  proceed,  not  on  any  supposed  intention  of 
the  parties  to  the  conveyance,  but  on  the  sole  ground  of  the 
incapacity  of  husband  and  wife,  who  are  regarded  as  one 
person  in  law,  to  take  "during  coverture  separate  estates 
in  property  which  is  conveyed  to  both  of  them." — Green 
v.  King,  2  Black.  R.  1211;  Jackson  v.  Stevens,  16  Johns. 
115;  Ames  v.  Norman,  4  Sneed,  692;  Barber  v.  Harris 
15  Wund.  617;  Stuckey  v.  Keefe,  26  Penn.  St.  R.  397; 
Rogers  V.  Henderson,  5  Johns.  Ch.  437;  Pollard  v.  Mer- 
rill, 15  Ala.  174 ;  4  Kent,  362 ;  1  Greenl.  Cr.  363,  §§  44-5; 
1  Thomas'  Coke,  note  on  p.  741;  Bell  on  Property  of  H. 
&  W.  396;  Bredon's  case,  I  Coke's  R.  193,  note  to*^ Thom- 
as &  Fraser's  edit.  In  accordance  with  this  view  it  has 
bnen  held,  and  upon  reasoning  entirely  conclusive,  rhat 
husband  and  wife  cannot,  by  any  words  in  a  grant  to  them 
during  coverture,  be  made  either  joint  tenants,  or  tenants 
in  common. — Stuckey  v.  Keefe,  26  Penn.  State  R.  397; 
Jolinston  V.  Hart,  6  W.  &  S.  319;  Bias  &  Burn  v.  Glover, 
1  IToff.  Ch.  R.  71. 

':'liis  exposition  of  the  reasons  on  which  the  rule  is 
founded,  derives  confirmation  from  another  well  settled 
principle  of  the  common  law — namely,  that  where  au 
estate  is  conveyed  to  a  man  and  a  w^oman,  who  after  the 
conveyance  intermarry,  as  they  originally  took  by  moie- 
ties, so  they  will  co*ntinue  to  hold  by  moieties  after  mar- 
ri.ige.— Coke's  Litt.  187,  (6);  1  Greenl  Cr.  865,  §  50; 
Stuckey  v.  Keefe,  26  Penn.  St.  403;  Ames  v.  Norman, 
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4  Sueed,  696;  4  Kent,  36»S.  The  reason  of  the  distinction, 
between  the  effect  of  a  conveyance  to  husband  and  wife 
before  marriage,  and  one  after,  is  found  in  the  fact,  that 
in  the  former  case,  the  grantees  are  two  legal  persons, 
and  as  such  capable  of  taking  separate  estates  in  the  same 

.  property;  whereas,  in  the  latter  case,  the  grantees  together 
constitute  a  single  person,  and  the  estate  is,  therefore, 
conveyed  and  taken  us  an  entirety,  and  not  by  moieties. 
Authorities  supra. 

It  thus  appears,  that  a  grant  to  husband  and  wife  would 
create  a  joint  estate,  but  for  the  common-law  principle, 
that  by  the  coverture  the  legal  existence  of  the  wife  is  so 
completely  incorporated  into  that  of  her  husband,  that 
she  forms  with  him  bat  one  person,  and  is  placed  under 
an  absolute  incapacity  to  take  by  moieties  with  him,  or 
to  receive  interests  separate  from  his,  in  an  estate  con- 
veyed to  them  during  coverture. 

'Article  3,  chapter  1,  title  5,  part  2  of  the  Code,  relates 
expressly  to  separate  estates  of  married  women. — Code, 
p.  380.  The  seventeen  sections  which  compose  that  arti- 
cle, embody  the  principles  of  a  new  policy  in  reference  to 
married  women,  which  was  unknown  to  the  common  law." 
Smith  v.  Smith,  30  Ala.  643.  One  of  the  principles  em- 
bodied in  the  provisions  of  the  Code  here  referred  to  is, 
that  the  distinct  exiwtt'nce  of  the  wife  as  a  legal  person  is 
6o  far  recognized  as  to  enable  her  to  take  an  estate  sepa- 
rate from  the  husband.— Code,  §§  1982-3,  &c.  By  this 
legislation,  the  one  legal  person  of  the  common  law  has 
been  resolved  into  two  distinct  persons,  so  far  at  least  as 
the  capacity  of  taking  separate  estates  is  concerned.  Since 
tho  Code,  therefore,  a  devise  to  husband  and  wife  is  not  a 
grant  to  a  single  person,  but  to  two  persons,  each  of  whom 

"  is  capable  of  taking  a  separate  estate.  Both  of  the 
grantees  being  capable  of  taking  separately,  it  is  impos- 
sible that  they  should  take  by  entireties,  as  if  they  con- 
stituted a  single  person.  Of  necessity,  they  take  by  moie- 
ties. Being  thus  invested  with  the  capacity  of  taking  by 
moieties,  the  reason  on  which  the  rule  of  the  common  law 
was  founded  has  ceased  to  exist ;  and  a  devise  to  husband 
and  wife  must  stand  upon  the  same  footing,  and  create 
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tlie  same  estate,  as  if  it  had  been  made  before  coverture, 
to  parties  who  afterwards  intermarried. — 4  Kent,  863. 

Mr.  Goree  did  not  become  entitled,  as  surviving  joint 
teimnt,  to  the  whole  estate ;  for,  by  our  statute,  the  jus 
accrescendi  in  joint  tenancies  is  abolished,  and  the  inter- 
est of  a  joint  tenant,  dying  before  severance,  descends  and 
vests  as  if  it  bad  been  severed  and  a8certained.-Code,§1312. 

In  fact,  although,  since  the  Code,  when  land  is  granted 
to  husband  and  wife,  they  take  by  moieties;  yet  they  do 
not  hold  to  each  other,  in  all  respects,  the  relation  either 
of  joint  tenants,  or  tenants  in  common.  For,  although 
the  Code  has  so  far  invested  the  wife  with  the  rights  of  a 
legal  person,  as  to  enable  her  to  take  by  moieties  with 
her  husband,  it  has  by  no  means  abrogated  all,  or  even 
most,  of  the  common-law  disabilities  of  coverture.  Hus- 
band and  wife  are  still  incapable  of  suing,  or  of  contract- 
ing with  each  other;  and  though  the  wife  may  take  a 
separate  estate,  she  cannot  convey  it,  without  her  hus- 
band's concurrence.  It  is  obvious,  therefore,  that  the 
ordinary  incidents  of  joint  tenancy  and  tenancy  in  com- 
mon cannot  attach  to  an  estate  held  by  husband  and  wife. 
They  cannot  release  to  each  other,  nor  make  partition  by 
contract,  nor  compel  it  by  writ  of  partition.  The  wife 
cannot  convey  her  share  without  her  husband's  concur- 
rence, nor  can  common-law  actions  of  partition,  or  waste, 
or  account,  or  ejectment,  be  maintained  by  one  against 
the  other.  They  do,  however,  take  and  are  seized  by 
moieties,  and  the  wife's  moiety  is  her  separate  estate 
under  the  Code. 

Our  conclusion  is,  that  under  this  devise  in  the  will  of 
her  father,  Mrs.  Goree  took  an  undivided  moiety  in  the 
land,  as  her  separate  estate  under  the  Code;  that  the  same 
vested  in  her  husband  as  her  trustee;  that  on  her  dying 
intestate,  leaving  a  husband  living,  her  estate  in  the  land 
descended  to  her  daughter,  as  her  sole  heir,  subject  to  the 
statutory  right  of  Mr.  Goree,  as  husband,  to  have  the 
use  of  the  property  during  his  life;  and  that  at  his  death, 
the  daughter  became  entitled  to  the  possession. — Code, 
k  1982I3,  1990. 

Judgment  affirmed. 
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ACCOUNT. 

1.  Bill  (if  part icul art ;  sufficient y  of,  and  admissibility  of  eiidence 
under. — In  an  action  on  an  account  for  work  and  lahor  ilnne, 
plaintiff's  bill  of  particulars  (Codo,  J  2233)  con  tain  in. i;  an  item 
for  **  work  done  on  granary;"  and  the  evidence  showing  that 
the  grannrv  had  a  shed  on  each  side,  one  of  which  contained 
a  thros}iiii-;-machine,  "  the  machinery  consisting  of  a  shaft  and 
cog-wheelt<  to  move  it,  which  were  made  fast  to  the  builfling, 
like  the  running-gear  of  a  gin,"  and  which  were  put  uj»  l>y 
plain  titi' at  the  same  time  with  the  granary, — AcW,that  undor  the 
liberal  rules  which  govern  the  construction  of  bills  of  particu- 
lars, and  in  the  absence  of  a  special  showing  that  the  evidoiice 
operated  a  surprise,  there  was  no  error  in  the  admission  of 
evidence  showing  the  work  performed  by  plaintiff  in  putting 
up  said  machinery,  and  the  value  thereof. — Robinson's  .\flnrr3 

V.  Alli'^on 1 525 

2.  .Presumption  as  to  setthmeniof  accoimts  on  execution  of  nofr. — On 
settlement  of  acc<^unts  between  a  debtor  and  his  creditor,  a 
note  oeing  given  for  the  ascertained  balance,  an  order,  pre- 
viously given  by  the  creditor  to  a  third  person,  if  then  accepted 
or  paid,  is  presumed  to  have  entered  into  the  settlement. —  Ala. 

&  Misrf.  Rivers  Railroad  Co.  v.  Sunford  &  Reid 703 

ACTION. 

1.  When  action  lies  fcr  monei/  had  and  received. — If  the  defendant 
has  wrongfully  sold  the  plaintiff's  property,  and  reeeivt»<l  for 
it  money,  or  something  else  as  money,  the  plaintiff  iur.\  waive 
the  tort,  and  maintain  assumpsit  for  the  money ;  (•  it  t  hi.^  ]>rin- 
cipledoesnotapply  where  the  defendant  has  simph  ■  .«lianged 
the  property,  and  has  not  sold  or  otherwise  dispos<  <l  of  the 
property  obtain e<l  in  exchange. — Fuller  v.  Duren 73 
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ACTION— CONTIN  UED. 

2.  Same. — if  a  corporation  lends  money,  without  authority  under 
iU  charter,  lUid  takes  a  promissory  note  to  secure  the  repay- 
ment, it  cannot  recover  under  the  common  money  counts. 
Grand   Lodge  of  Ala.  v.  Waddill 313 

3.  Same. — When  a  debtor  transfers  and  endorses  to  his  creditor, 
as  collateral  security,  a  note  on  a  third  person,  and  afterwards 
pays  his  original  debt  in  full,  he  may  maintain  an  action  at  law 
against  the  creditor,  to  recover  money  collected  on  the  trans- 
ferred note  before  the  payment  of  the  original  debt — Over- 
street  V.  Nunn's  Executors 666 

4.  When  action  lies  between  joint  tenants. — Where  there  has  been  no 
actual  ouster,  one  joint  tenant  of  land  cannot  maintain  an 
action  of  trespass  against  his  co-tenan  t. — Bishop  v.  Blair 80 

5.  WTien  civil  action  lies  against  magistrate. — If  a  municipal  magis- 
trate erroneously  determines,  on  the  evidence  adduced  before 
him  in  a  particular  case,  that  a  slave  is  a  free  person  of  color, 
and  therefore  inflicts  on  him  the  punishment  ordained  exclu- 
sively for  free  persons  of  color,  he  is  not  liable  to  a  civil  action 
at  the  suit  of  the  slave's  master ;  secus,  if,  after  correctly  deter- 
mining the  status  of  the  slave,  he  inflicts  on  him  the  punish- 
ment provided  exclusively  for  free  persons  of  color. — Withers 

V.  Coyles 320 

6.  When  action  lies  against  county. — Under  the  provisions  of  the 
Code,  (§  1203,)  an  action  lies  against  a  county,  to  recover  dama- 
ges sustained  from  the  fall  of  a  bridge  after  the  expiration  of 
the  period  covered  by  the  builder's  guaranty,  although  no  toll 
was  charged  at  the  bridge. — Barbour  County  v.  Brunson 362 

7.  ^Sawc— Under  the  provisions  of  the  Code,  (?{768,  775,  2141,) 
an  action  does  not  lie  against  a  county,  on  a  claim  which  has 
been  allowed  by  the  commissioners*  court. — Marshall  County 

V.  Jackson  County ,...  613 

8.  When  action  lies  to  recover  money  lost  on  Jiorse-race, — An  action 
lies  for  the  use  of  the  wife,  to  recover  money  bet  an<l  lost  by 
her  husband  on  a  horse-race,  (Code,  { 1563,)  notwithstanding 
the  fact  that  her  husband's  interest  in  the  wager  was  purposely 
concealed  from  the  defendant,  because  of  his  known  unwill- 
ingness to  make  a  bet  with  the  husband,  or  on  a  race  in  which 
the  latter  was  interested. — Davis  v.  Orme 540 

ADVERSE  POSSESSION. 

1.  By  purchaser,  under  color  qf  title. — If  a  purchaser  enters  into  the 
possession  of  land  under  a  vendor^s  bond,  conditioned  to  make 
titles  when  the  purchase-money  is  paid,  he  cannoti  so  long  as 
the  purchase-money  remains  unpaid,  set  up  adverse  possession 
against  the  vendor  under  color  of  title;  but,  after  the  purchase- 
money  has  been  paid  in  compliance  with  the  terms  of  the  con- 
tract, such  a  bond  is  color  of  title,  and  subsequent  possession 
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ADVERSE  POSSESSION— CONTINUED. 

under  it  for  a  sufficient  length  of  time  will  bar  the  legal  title. 

McQueen  v.  Ivey 308 

2.  Effect  qf. — The  ralidity  of  a  conveyance,  inter  partes^  not  being 
affected  by  the  fact  that  the  property  was  adversely  held  at  the 
time  of  the  execution  of  the  instrument,  such  adverse  posses- 
sion constitutes  no  objection  to  the  reformation  of  the  instru- 
ment.— Thompson  v.  Marshall 504 

AGENCY. 

1.  Proof  of  agency.— If  a  mother  makes  a  contract  in  the  pres- 
ence of  her  unmarried  daughter,  and  without  objection  on  her 
part,  for  the  hiring  of  a  slave  belonging  to  the  daughter,  this 
is  sufficient,  if  unexplained  by  other  evidence,  to  raise  a  legal 
presumption  of  the  mother's  authority  to  make  the  contract 

as  agent  of  her  daughter. — Howard  v.  Coleman 721 

2.  Same. —  It  having  been  proved  that  the  husband  was  ab- 
sent from  the  place  of  his  residence  during  the  greater 
part  of  the  time  while  a  hired  slave  was  sick  at  his  house,  and, 
when  not  absent  from  the  place,  was  at  home  only  at  night; 
and  that  his  wife  had  the  management  and  nursing  of  the 
slave  throughout  his  sickness, — this  is  sufficient  proof  of  the 
wife's  authority  to  act  as  agent  of  the  husband,  in  reference  to 
the  slave,  to  authorize  her  to  send  a  message  to  the  owner,  in- 
forming him  of  the  slave's  sickness,  and  requesting  him,  in 
accordance  with  the  terms  of  the  contract  of  hiring,  to  call  in 

a  physician 721 

3.  Liability  of  matter  for  willful  act  of  servant. — The  owners  of  a 
steamboat  are  not  liable  for  damages  resulting  from  a  collision 
caused  by  the  willful  act  of  their  servants  and  agents  in  charge 

of  the  boat.— Cox,  Brainard  &  Co.  v.  Keahey 340 

ALIMONY. 
See  Divorce. 

AMENDMENT. 

1.  Of  notice  in  summary  proceeding, — A  defendant  in  a  summary 
proceeding,  having  been  brought  into  court  by  the  service  of  a 
legal  notice,  cannot  object  on  error  to  the  allowance  of  an  im- 
proper amendment  of  the  notice,  unless  he  reserved  the  point 
by  bill  of  exceptions  at  the  time  of  the  allowance  of  the  amend- 
ment.— Simmons  v.  Varnum 92 

2.  Of  bill  in  chancery. — A  mere  inconsistency,  or  repugnancy,  be- 
tween the  allegations  of  the  original  and  amended  bills,  does 
not  render  the  allowance  of  the  amendment  improper ;  there 
must  be  an  inconsistency,  or  repugnancy,  in  the  purposes  of 
the  bill,  as  contradistinguished  from  a  modification  of  the  relief 
sought. — Cain  v.  Gimon 168 
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AMEN  DMENT— CONTINUED. 

3.  Sam'e. — So  far  as  the  equity  of  the  bill  is  concerned,  an  amend- 
ment takes  effect  aa  of  the  date  of  th<>  original  bill 168 

4.  0/  jutltjment  nunc  pro  tunc  pending  appeal — ^When  a  judfrmc  nt 
18  amended  nunc  pro  tune  during  the  pendency  of  an  appeal, 
and  the  amendment  brought  up  on  certiorari  previously  sued 
out.  the  amended  judgment  is  properly  before  the  appellate 
court  — Dow  V.  Whitman  &  Ouslev 604 

ARBITRATION. 

1.  DiMhiction  between  statutory  and  common4aw  arbitrations;  oath  of 
arhihifrators. — The  fact  that  the  matters  submitted  to  arbitra- 
tion were  at  the  time  involved  in  pending  suits,  is  not  sutti- 
cient  to  show  that  the  submission  is  under  the  statute,  (Code, 
{J  2709-10,)  when  the  stipulations  of  the  parties,  and  the 
proceedings  of  the  arbitrators,  are  both  at  variance  witli  the 
provisions  of  the  statute;  and  when  the  arbitration  is  not  under 
the  statute,  there  is  no  rule  of  law  requiring  the  arbitrators  to 

be  sworn — Willinghara  v.  Ilarrell 583 

2.  Return  of  award  to  court. — When  the  arbitration  is  not  under 
th(^  statute,  and  there  is  no  agreement  that  the  award  shall  be 
returned  into  court,  it  is  not  necc^^^hary  that  it  should  be  so 
returned,  although  the  matters  submitted  were  at  the  time  m- 
voiv(^d  in  pending  suits 583 

3.  He'/'iinites  of  award. — A  decision  by  arbitrators,  after  aii  exam- 
ination of  the  books  submitted  by  the  parties,  ascertaining  a 
balunce  in  favor  of  one  of  the  parties,  but  reserving  to  tliem- 
sel.es  the  power  to  make  alterations  and  corrections  on  tlw 
suggpstion  of  errors  by  the  parties  within  a  specified  time,  has 
not  the  finality  requisite  to  an  award. — McCrary  v.  Harri.son,.  577 

4.  Sa77ic. — AVhere  three  arbitrators  are  selected  by  the  parties, 
under  a  statutory  submission,  (Code,  JJ  2710-13,)  an  award 
signed  by  two  of  them  only,  in  the  absence  of  the  third,  and 
without  notice  to  him,  is,  prima  facie,  void ;  and  the  fact  that 
the  one  who  was  absent  dissented  from  the  conclusion  attained 
by  the  others,  on  a  former  day,  as  the  basis  of  their  final  award, 
instead  of  excusing  the  omission  to  notify  him,  shows  the 
greater  necessity  of  notice 577 

6.  Sufficiency  of  award,  and  averment  thereof. — An  averment  that 
the  arbitrators,  under  a  submission  of  all  matters  in  dispute 
between  the  plaintiff  and  defendant,  in  relation  to  the  crop 
grown  by  them  on  the  defendant's  plantation,  "awarded  to 
plaintiff  the  one-fifth  part  of  said  crop,"  is  sufficiently  certain; 
but,  if  the  award  simply  determines,  ^*  that  the  contract  has 
been  proved,  that  R.  (defendant)  was  to  give  T.  (plaintiff)  the 
fifth  of  the  crop  made  for  said  R.,"  it  is  not  sufficient  to  sup- 
port the  averment.— Round  tree  V.  Turnei 565 

6.  Equitable  relief  against  award. — ^A  court  of  equity  will  not  set 
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aside  an  award,  on  account  of  an  objection  of  which  the  com'* 
plainant  was  fully  advised  at  the  time  he  executed  it. — Wil- 

lingham  y.  Harrell 683' 

7.  Same, — A  court  of  equity  will  not  set  aside  an  award,  on  the 
application  of  a  party  who,  more  than  two  years  before  the 
filing  of  his  bill,  voluntarily  paid  more  than  one-half  of  the 
amount  found  againnt  him  by  the  arbitrators,  and  gave  his 
notes  for  the  residue ;  and  who,  if  he  had  exercised  ordinary 
prudence  and  circumspection,  would  have  been  fiiUy  informed 
before  he  executed  it  of  the  existence  of  the  facts  on  account 
of  which  he  seeks  to  set  it  aside 583 

ASSUMPSIT. 

1.  When  recovery  may  he  Kad  under  common  counts, — Under  a  com- 
plaint containing  only  the  common  counts  for  money  had  and 
received,  and  for  goods  <  d  and  delivered,  a  recovery  cannot 
be  had  for  the  breach  of  a  special  contract,  by  which  the  plain- 
tiff authorized  the  defendant  to  sell  a  horse  belonging  to  them 
both  jointly,  and  which  the  defendant  violated  by  exchanging 
the  horse  for  another,  and  retaining  the  latter  as  his  own 
property.— 'Fuller  v.  Duren 73 

See  Action,  1,  2,  3. 

ATTACHMENT. 

1.  Want  of  affidavit  not  available  on  error, — In  an  action  against  a 
non-resident,  commenced  by  attachment,  the  want  of  the  statu- 
tory affidavit,  or  the  failure  of  the  record  to  set  out  the  affidavit 
if  made,  (Code,  J  J  2561-62,)  is  not  available  on  error,  after 
judgment  by  default. — Dow  v.  Whitman  &  Ousley 604 

2.  Publication  against  nonrresident. — A  recital  in  the  judgment, 
that  ''publication  was  made  giving  defendant  notice  accord- 
ing to  law,"  (Code,  J  2510,)  is  not  sufficient,  on  appeal,  to 
sustain  a  judgment  by  default  against  a  non-resident 604 

3.  What  conetitutes  amgnment  of  note,  as  against  attaching  creditor. 
Where  a  debtor  places  promissory  notes,  payable  to  himself, 
in  the  hands  of  an  agent,  with  written  instructions  to  collect 
them,  and  to  pay  over  the  proceeds  to  certain  specified  cred- 
itors, this  does  not  amount  to  an  assignment  or  transfer  of  the 
notes,  either  to  the  specified  creditors,  or  to  a  surety  who  after- 
wards pays  their  debts,  as  against  a  subsequent  attaching 
creditor.— Clark,  Austin  &  Smith  v.  Cilley 652 

4.  Against  whom  garnishment  lies, — A  public  or  municipal  corpo- 
ration is  not  amenable  to  the  process  of  garnishment,  under 
the  laws  of  this  State ;  and  this  exemption  involves  no  viola- 
tion of  the  first  article  of  the  constitution,  which  declares 
that  "no  set  of  men  are  entitled  to  excluMve,  separate  emolu- 
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ATTACHMENT— CONTINUED, 
ments  or  privileges,  but  in  consideration  of  public  services." 
Clark  &  Saunders  v.  Mobile  School  Comm'rs C21 

5.  Garnishment  on  judgment  by  jmtice  of  the  peace, — ^Under  the 
provisions  of  the  Coie,  (JJ  2471,  2819,)  a  justice  of  the  peace 
has  authority  to  issue  a  garnishment  dn  a  judgment  rendered 

by  him. — Gould  v.  Meyer 565 

6.  What  conetitutee  record  of  garnishment  case. — Where  a  justice  of 
the  peace  sends  up  to  the  circuit  court,  in  return  to  a  certio- 
rati,  the  affidavit  made  before  him  to  procure  the  issue  of  a 
garnishment  on  a  judgment,  the  summons  served  on  the  gai^ 
nishee,  the  garnishee's  answer,  the  judgment  thereon  rendered 
against  him,  and  a  statement  of  the  original  judgment, — this 
is,  prima  facie,  a  sufficient  return  of  the  proceedings  had  in 
the  garnishment  case ;  and  it  is  incumbent  on  the  party  who 
objects  to  its  sufficiency  to  show  affirmatively  that  there  were 
other  proceedings 665 

7.  Waiter  of  objection  by  garnishee  to  affidanit  and  summons. — After 
a  garnishee  has  appeared  and  answered,  admitting  an  indebt- 
edness to  the  defendant,  and  a  judgment  has  been  thereon 
rendered  against  him,  and  he  has  transferred  the  cause  to  the 
cirnuit  court  by  certiorari,  he  cannot  there  raise  an  objection, 
for  the  first  time,  either  to  the  affidavit,  or  to  the  summons  of 
garnishment 565 

8.  Waiver  of  right  to  answer  anew. — If  the  garnishee,  after  the 
rendition  of  judgment  against  him  by  the-  justice,  removes 
the  cause  by  certiorari  into  the  circuit  court,  and  there  fails  to 
appear,  he  cannot  complain  on  error  that  he  was  not  permit- 
ted to  answer  anew  in  the  circuit  court 565 

9.  Sufficiency  of  garnishee's  answer, — Where  the  garnishee's  an- 
swer admits  an  indebtedness  to  the  d<fendant,  (there  being  two 
defendants  to  the  original  judgment,)  and  the  antecedent 
proceedings  against  him  show  which  one  of  the  defendants  is 
meant,  this  is  sufficient  to  sustain  a  judgment  against  him  as 
the  debtor  of  that  defendant 565 

10.  Answer  of  garnishee,  and  who  may  dejend  for  him. — On  the 
failure  of  the  garnishee  to  appear  and  claim  the  right  to  an- 
swer anew  in  the  circuit  court,  his  petition  for  the  certiorari   ' 
cannot  be  received  and  treated,  on  motion  of  his  counsel,  as 

a  new  answer  to  the  garnishment;  nor  can  his  surety  on  the 
certiorari  bond  be  allowed  to  defend  for  him 665 

11.  When  action  lies  for  suing  out  attachment. — In  an  action  to 
recover  damages  for  the  wrongful  and  malicious  suing  out  of 
an  attachment,  a  charge,  instructing  the  jury,  "  that  if  the 
defendants  did  not  sue  out  the  attachment  with  malice,  or  from 
a  disposition  to  vex  or  harass  the  plaintiff,  but  honestly  be- 
lieved that  they  had  reasonable  and  probable  cause  to  sue  out 
the  attachment,"  then  the  plaintiff  was  not  entitled  to  reoover, 
asserts  a  correct  legal  proposition.— Benson  &  Co.  v.  McCoy. ,  710 
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12.  Same. — ^The  fact  that  a  non-resident  debtor,  against  whom 
an  attachment  is  here  sued  out  by  a  non-residenC  creditor,  did 
not  have  sufficient  property  in  the  Stat^  of  his  residence  to 
pay  all  the  debts  then  and  there  owing  by  him,  although  suffi- 
cient to  pay  the  debt  of  such  attaching  creditor,  (Code,  J  2509, ) 
is  no  defense  to  an  action  on  the  attachment,  to  recover  dam- 
ages for  the  wrongful  suing  out  of  the  writ. — Jones  v.  Lawrence  618 

ATTOKNEYS-AT-LAW. 

1.  AttornetfB  right  to  practice  before  municipal  court. — Although  a 
9t/a«-criminal  proceeding  before  the  mayor  of  Mobile,  for  an 
alleged  violation  of  a  municipal  ordinance,  is  neither  a  "crimi- 
nal prosecution,"  nor  a  ''civil  cause/'  within  the  meaning.of 
the  10th  and  29th  sections  of  tho  1st  article  of  the  constitu- 
tion, securing  to  a  party  the  right ''  to  be  heard  by  himself 
and  counsel ;"  yet,  under  section  730  of  the  Code,  construed 
in  harmony  with  the  general  spirit  and  policy  of  these  consti- 
tudonal  provisions,  an  attorney-at-law  who  has  been  regularly 
licensed  by  the  supreme  court,  and  who  has  taken  the  pre- 
scribed oath,  has  a  legal  right  to  appear,  when  employed  for 
that  purpose,  as  counsel  for  persons  who  are  on  trial  before 
the  mayor  for  alleged  violations  of  the  municipal  laws ;  and, 
under  section  3403,  he  has  also  a  right  to  appear  as  counsel 
for  the  accused  on  a  preliminary  investigation  before  the  mayor 

as  committing  magistrate.— Withers  v.  The  State 252 

2.  Power  of  court  to  remove  or  silence  attorney, — For  any  disrespect-  . 
ful  or  contemptuous  behavior  in  court,  tending  to  impair  the 
respect  due  to  judicial  tribunals,  or  to  interrupt  the  due  course 
of  trial,  an  attorney  may  be  punished  at  the  time  for  contempt, 
(Code,  ii  561-3;)  and  for  any  willful  violation  of  professional  duty 
he  may  be  removed  or  suspended  from  his  office,  (§J  747-61;) 
but,  until  he  has  been  removed  or  suspended  by  the  judg- 
ment of  the  circuit  court,  rendered  in  a  statutory  proceeding 
instituted  for  that  purpose,  no  court  can  exclude  him  from 
practice  at  its  bar,  on  account  of  any  disrespectful  language  or 
conduct  on  a  past  occasion 252 

3.  Agreement  of  counsel,  f(yr  entry  of  decree  by  consent,  enforced 
against  party* — Under  a  bill  for  the  dissolution  and  settlement 
ot  a  mercantile  partnership,  a  written  agreement  between  the 
counsel  of  the  respective  parties,  stating  the  terms  of  the  de- 
cree to  be  entered  up  by  consent,  held  to  have  been  properly 
enforced  by  the  chancellor,  against  the  objection  of  one  of 
the  parties,  supported  by  his  own  affidavit,  on  the  ground  of 
errors  and  mistake ;  the  affidavit  being  controverted  by  the 
oath  of  the  opposite  party,  and  no  evidence  being  adduced  in 
support  of  it.— Charles  v.  Miller 141 
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BAIL. 

1.  Hight  of  bail  on  account  of  continiLanees, — The  right  to  bail  in 
capital  cases,  on  account  of  continuances  by  the  State,  (Code, 
J2  307 1-72,)  is  confined  to  cases  which  have  been  twice  con- 
tinued "  for  the  testimony  of  absent  witnesses." — Ex  parte 
Carroll  &  Adcock 301 

2.  Pi  tice  on  applications  for  6at^.— When  an  application  for  bail 
is  made  to  a  circuit  judge,  and  is  by  him  refused,  the  party 
may  have  the  evidence  set  out  in  a  bill  of  exceptions,  (Code, 
23678,)  and  make  application  thereon  to  the  supreme  court  for 
bail ;  but  he  cannot  mako  a  second  application  to  a  circuit 
judge,  founded  on  cumulative  evidence  discovered  since  his 
first  appplication ;  nor  can  he  bring  the  first  application  before 
the  supreme  court  for  review,  by  making  the  proceedings  then 
had  a  part  of  his  second  application,  and  reserving  a  bill  of 
exceptions  to  the  refusal  of  the  second  application 301 

3.  Same, — When  a  party  who  is  in  custody  has  sued  out  a  habeas 
corpus  before  a  circuit  judge,  who  refuses  to  discharge  him,  he 
may  then  make  application  to  the  supreme  court,  to  revise  the 
action  of  the  circuit  judge ;  but  the  facts  on  which  the  action 
of  the  circuit  court  was  based  must  be  brought  to  the  notice 

of  the  supreme  court. — Ea:  joar/tf  Cleveland 300 

4  Sufficiency  of  TecogniMance,  and  admissibility  of  parol  evidence  in 
aid  of  it. — A  demurrer  does  not  lie  to  a  scire  facias  against  bail, 
because  the  ofiense  charged  in  the  indictment  is  intentionally 
ixyuring  telegraph  wires,  while  in  the  capias,  bail-bond  and 
scirr  facias  J  it  is  described  as  malicious  mischief;  nor  can  the 
bail  avail  themselves  of  the  supposed  variance  by  motion  to 
exclude  the  capias  and  bail-bond;  but  those  papers  may  be 
connected  with  the  indictment  to  which  they  relate,  by  the 
parol  testimony  of  the  sheriflF  and  clerk. — Welch  v.  The 
State 277 

BAILMENT. 

1.  Mights  and  Uahilities  of  hirer  of  slave.^^Vndet  a  general  con- 
tract of  hiring,  the  hirer  has  no  right  to  employ  the  slave  in 
assisting  to  raise  a  gin-house  on  his  plantation,  or  to  hire  or 
loan  him  to  another  to  be  sof-mployed,  if  that  service  involves 
greater  danger  than  prudent  masters  are  usually  willing  to 
have  their  slaves  exposed  to;  yet,  if  the  slave  is  hired  for  the 
specific  purpose  of  being  employed  as  a  plantation  hand,  and 
it  becomes  necessary  to  erect  a  gin-house  on  the  plantation 
during  the  term,  and  that  service  is  commonly  performed  by 
plantation  hands  whenever  it  is  needed,  the  hirer  is  author- 
ized to  employ  him  in  that  service,  provided  he  exercises  due 
care  and  prudence  to  prevent  accident  or  ir\jury ;  but  he  can- 
not hire  or  loan  the  slave  to  another,  for  tlie  specific  purp<  se 
of  being  so  employed,  if  that  f^ervice  involves  greater  danger 
than  the  ordinary  labor  of  plantation  hands.— Jones  v.  Fort.  449 
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2.  When  sub-bailee  of  hirer  is  liable  in  trover, — Tf  the  hirer  of  a 
slave  under  a  general  contract,  or  under  a  special  contract  for 
his  employment  as  a  plantation  hand,  gratuitously  lends 
him  to  another  person,  for  the  specific  purpose  of  being 
employed  in  raising  a  gin-house,  and  the  slave  is  killed  while 
80  employed,  the  sub-bailee  is  liable  to  the  owner  for  his  value, 
in  trover,  no  matter  what  degree  of  care  he  exercised  in  hav- 
ing the  work  performed,  although  he  had  no  notice  of  the 
owner's  title,  and  no  reason  to  suppose  that  the  hirer  was  not 
the  owner 440 

3.  Bailment  of  note  as  collateral  security. — When  a  note  is  endorsed 
and  transferred  as  collateral  security,  a  subsequent  payment  of 
the  original  debt  by  the  transferror  operates  as  a  re-transfer  to 
him  of  the  endorsed  note ;  and  if  the  creditor,  or  his  personal 
representative,  refuses  to  deliver  the  note  on  demand,  trover 
lies  against  him  for  the  conversion. — Overstreet  v.  Nunn*s  Ex- 
ecutors   649 

4.  Same. — If  the  debtor  afterwards  pays  his  original  debt  in  full, 
he  may  maintain  an  action  at  law  against  the  creditor,  to  re- 
cover money  collected  on  the  transferred  note  before  the  pay- 
ment of  the  original  debt. — S.  C 600 

BILL  OP  EXCEPTIONS. 

1.  When  necessary. — A  defendant  in  a  summary  proceeding,  hav- 
ing been  brought  into  court  by  the  service  of  a  legal  notice, 
cannot  object  on  error  to  the  allowance  of  an  improper  amend- 
ment of  the  notice,  unless  he  reserved  the  point  by  bill  of 

.  exceptions  at  the  time  of  the  allowance  of  the  amendment. 
Simmons  v.  Yarnum 92 

2.  Same. — The  refusal  of  the  circuit  court,  on  sustaining  a  de- 
murrer to  a  plea,  to  allow  the  defendant  leave  to  plead  over, 
is  not  revisable  on  error,  unless  an  exception  was  reserved  to 
it.— Powell  V.  Asten 140 

3.  JSxeeiUian  of. — The  term  of  the  circuit  eourt  having  expired 
by  law  at  twelve  o'clock  on  Saturday  night,  a  bill  of  excep- 
tions, signed  by  the  presiding  judge  on  the  next  morning, 
**  before  the  verdict  and  judgment  and  sentence  of  the  court, 
or  either  of  them,  had  been  entered  on  the  minutes  of  the 
court,  and  before  the  minutes  were  signed,'*  cannot  be  consid- 
ered as  having  been  signed  during  the  term. — Bryant  v.  The 
State 270 

BILLS  OF  EXCHANGE.  AND  PROMISSORY  NOTES. 

1 .  Note  presumptite  evidence  of  settled  accounts. — On  settlement  of 

accounts  between  a  debtor  and  his  creditor,  a  note  being  given 

for  the  ascertained  balance,  an  order,  previously  given  by  the 

creditor  to  a  third  person,  if  then  accepted  or  paid,  is  pre- 

48 
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BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES— con TiNum 
sumed  to  hare  entered  into  the  settlement. — Ala.  &  Miss. 
Railroad  Co.  v.  Sanford  &  Reid 703 

2.  Burden  of  proof ;  failure  o/ consideration  of  note. — In  an  action 
on  an  unconditional  promissory  note,  given  for  professional 
services  to  be  rendered  by  the  payee  as  an  attorney-at-law,  and 
payable  on  a  day  certain,  the  onus  is  not  on  the  plaintiff  to 
prove  performance  of  the  stipulated  services,  but  on  the  de- 
fendant to  show  a  failure  of  performance  ;  and  proof  of  the 
fact  that  the  attorney  was  absent  at  the  first  ensuing  term  of 
the  court  in  which  the  cause  was  pending,  and  that  the  cause 
was  compromised  by  the  parties  before  the  next  term,  without 
more,  does  not  even  tend  to  establish  a  failure  of  considera- 
tion.— Douglass  V.  Eason 687 

3.  Wfuit  consiituies  assignment  of  note^  as  against  attaching  creditor* 
Where  a  debtor  places  promissory  notes,  payable  to  himself,  in 
the  hands  of  an  agent,  with  written  'instructions  to  collect 
them,  and  to  pay  over  the  proceeds  to  certain  specified  credit- 
ors, this  does  not  amount  to  an  assignment  or  transfer  of  the 
notes,  either  to  the  specified  creditors,  or  to  a  surety  who  after- 
wards pays  their  debts,  as  against  a  subsequent  attaching  cred- 
itor.—Qark,  Austin  &  Smith  v.  Cilley 652 

BILL  OF  PARTICULARS. 
See  Account,  1. 

CHANCERY. 

I.   JURISDICTIOK. 

1.  Equitable  reli^  against  award, — A  court  of  equity  will  not  set 
aside  an  award,  on  account  of  an  objection  of  which  the  com- 
plainant was  fully  advised  at  the  time  he  executed  it.— Wil- 
lingham  v.  Harrell 58fl^ 

2.  Same.-^k  court  of  equity  will  not  set  aside  an  award  on  the 
application  of  a  party  who,  more  than  two  years  before  the 
filing  of  his  bill,  voluntarily  paid  more  than  one-half  of  the 
amount  found  against  him  by  the  arbitrators,  and  gave  his 
notes  for  the  residue ;  and  who,  if  he  had  exercised  ordinary 
prudence  and  circumspection,  would  have  been  fully  informed 
before  he  executed  it  of  the  existence  of  the  facts  on  account 

of  which  he  seeks  to  set  it  aside 588 

3.  Wien  widow  may  come  into  equity,  against  husband's  administrator. 
A  widow  cannot  maintain  a  bill  in  equity,  against  the  adminis- 
trator of  her  deceased  husband,  to  recover  money  belonging  to 
the  corpus  of  her  statutory  separate  estate,  which  the  husband 
had  received  in  his  life-time,  and  had  not  paid  over  or  account- 
ed for.  (A.  J.  Walkek,  C.  J.,  dissenting.), — Bennett's  Adm'r  v. 
Bennett 671 
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4.  Wlien  W{fe'8  administrator  may  come  into  equity. — The  personal 
representative  of  the  wife  cannot  maintain  a  bill  in  eqaity, 
against  the  personal  representative  and  heirs-at-law  of  the  hus- 
band, to  recover  property  which  accrued  to  the  wife  after  her 
desertion  by  the  husband ;  which  was  claimed,  held  and  con- 
trolled by  her  as  a  feme  sole ;  of  which  the  husband  never  had 
possession,  and  to  which  he  never  asserted  any  claim  or  title. 
Bell's  Adm'rv.  Bell 195 

5.  Wien  administrator  may  come  into  equity. — The  administrator  of 
a  deceased  tenant  for  life  cannot  come  into  equity,  to  recover 
property  which  he  claims  as  emblements  accruing  during  the 
year  in  which  his  intestate  died ;  his  remedy  at  law  being  ade- 
quate and  complete. — Coleman  v.  Camp 160 

6.  Wien  debtor* 8  }>enejicial  interest  in  trust  property  may  be  subjected 
inequity  to  payment  of  debts, — Under  a  deed  of  gift,  by  which 
slaves  and  other  personal  property  are  conveyed  to  a  trustee, 
for  the  separate  use  and  benefit  of  the  grantor's  daughter,  then 
a  married  woman,  and  her  children,  free  from  the  control, 
debts  and  liabilities  of  her  husband ;  with  a  further  stipulation, 
that  the  trustee  *'  shall  and  will,  at  all  times  hereafter,  permit 
all,  or  such  portion  of  said  property,  to  be  and  remain  in  the 
possession  and  under  the  control  of  the  daughter,  **  as  shall 
and  may  be  necessary  for  the  welfare  and  comfort  of  her  and 
her  children ;''  provided,  that  the  trustee  '-  may  and  shall,  at 
any  and  all  times,  have  the  right  and  authority  to  take  posses- 
sion of  said  property,  should  he  deem  it  necessary  and  proper 
for  him  so  to  do,  and  to  manage  and  employ  the  same  as  shall 
be  to  the  true  interest  and  benefit  of  herself  and  her  children/' 
although  no  portion  of  the  trust  property  can  be  sold  for  the 
payment  of  the  daughter's  debts,  her  share  of  the  income  and 
profits  may  be  severed  and  applied  in  equity.  (Rice,  C.  J., 
dissenting.) — Robertson  &  Pettibone  v.  Johnston 197 

7.  Settlement  qf  decedents'  estates. — After  the  settlement  of  a  de- 
cedent's estate  has  been  commenced  in  the  probate  court,  it 
cannot  be  removed  into  the  chancery  court,  by  either  party, 
without  the  assignment  ef  some  special  reason  justifying  the 
interposition  of  equity. — Park  v.  Park 132 

8.  Same. — In  this  State,  the  chancery  court  letains  its  original 
jurisdiction  over  the  administration  of  decedents'  estates,  and 
may  be  appealed  to  by  a  proper  party,  before  the  concurrent 
jurisdiction  of  the  probate  court  has  attached,  without  the 
assignment  of  any  special  reason ;  but,  to  authorize  an  execu- 
tor or  administrator  to  seek  its  aid  and  instruction,  he  must 
show  some  special  circumstances,  requiring  or  justifying  its 
interposition. — McNeill  v.  McNeill 109 

9.  Same. — Neither  the  fact  that  the  administrator,  before  the  ex- 
piration of  eighteen  months  from  the  grant  of  administration, 
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and  before  he  ascertained  that  the  estate  would  prove  insoly- 
ent,  paid  debts  not  of  a  preferred  class ;  nor  the  fact  that  he 
was  the  surety  of  his  intestate,  on  one  of  the  debts  so  paid, 
which  was  a  note  given  for  the  purchase-money  of  land ;  nor 
the  fact  that  he  has  a  controversy  with  a  commission-merchant, 
to  whom  he  shipped  the  cotton  belonging  to  the  estate,  and 
by  whom  the  proceeds  of  sale  were  retained,  under  an  alleged 
contract  with  the  intestate  in  his  life-time,  in  payment  of  bal- 
ance due  for  advances, — authorizes  the  administrator  to  conie 
into  equity 109 

10.  Marshaling  assets  between  legatees  and  heirs-aUlaw. — A  creditor 
will  not  be  allowed,  in  equity,  to  enforce  satisfaction  of  his 
debt  out  of  slaves  specifically  bequeathed,  when  the  legatee 
shows  that  there  are  descended  lands,  which,  as  between  Ir'm- 
self  and  the  heir-at-law,  ought  to  be  first  subjected,  but  will  be 
required  first  to  exhaust  the  latter  fund  ;  but,  when  the  effect 
of  such  arrangement  would  be  to  lessen  or  impair  the  obliga- 
ti«^n  of  the  creditor's  contract,  or  to  subject  his  claim  to  any 
additional  peril,  or  to  unreasonably  delay  him  in  the  enforce- 
ment of  it,  the  court  will  not  thus  interfere ;  consequently, 
when  it  is  not  shown  who  the  heirs-at-law  are,  nor  whether- 
they  are  within  the  jurisdiction  of  the  court,  and  it  appears  that, 
while  the  specific  legatees  are  precluded  by  a"  former  decision 
of  the  court  from  contesting  the  justice  of  the  creditor's  de- 
matul,  the  testator  was  in  fact  an  infant  when  the  liability  was 
contracted,  and  that  the  only  evidence  of  the  debt  is  a  judg- 
ment rendered  against  the  executor,  the  creditor  will  be  al-  . 
lowed  to  pursue  his  remedy  against  the  specific  legatees. 
Sanders  v.  Godley's  Adm*r 50 

11.  Injunction  of  probable  nuisance, —  A  private  stable,  near  a 
church,  not  being  necessarily  a  nuisance;  and  the  probable 
inconvenience  that  may  result  from  its  use,  to  the  congregation 
worshipping  in  the  church,  not  being  a  mischief  of  that  vast 
and  overwhelming  character  which  authorizes  the  interference 
of  a  court  of  equity  in  advance  of  a  trial  at  law, — the  chancery 
court  will  not  enjoin  its  erection,  at  the  instance  of  the  corpo- 
rate authorities  of  the  church,  on  the  ground  that  it  will  be  a 
nuisance. — St.  James  Church  v.  Arrington 546 

12.  Con  tract  held  condilionat  sale,  and  not  mortf^age. — A  written  in- 
strument, signed  by  the  defendant,  reciting  that  he  had  pur- 
chn  (./  fi  om  the  complainnnt  several  slaves,  specifying  the  name 
and  siparate  value  of  each,  and  then  stipulating  that,  if  the 
complainant  "  shall  redeem,  or  cause  to  be  redeemed,  any 
part  of  said  negroes  within  seven  years,*'  the  defendant  would 
make  a  specific  deduction  from  the  value  of  each,  —whether 
con^^idcred  by  itself,  or  in  connection  with  an  absolute  bill  of 
si\\(\  executed  on  the  next  day,  which  acknowledged  the  re- 
ceipt of  the  money  in  full  payment  for  the  slaves,  and  con- 
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tained  a  warranty  of*' soundness  and  title,  is  a  conditional  sale, 
and  not  a  mortgage ;  nor  will  a  court  of  equity  declare  the 
contract  to  be  a  mortgage,  on  proof  that  the  complainant  at 
first  applied  to  the  defendant  for  a  loan  of  money,  or  other 
pecuniary  aid — that  the  defendant  declined  to  loan  money,  but 
made'  another  proposition  in  reply,  to  which  the  complainant 
did  not  accede;  and  that  by  the  arrangement  finally  concluded 
between  them,  the  defendant  assumed  a  large  debt  due  from 
the  complainant  to  a  third  person,  took  the  negroes  at  the 
prices  in  the  writings  above  mentioned,  and  received  from  the 
complainant  his  several  promissory  notes  for  the  difference 
between  the  aggregate  price  of  the  slaves  and  the  amount  of 
the  assumed  debt;  there  being  no  proof  of  fraud,  imposition, 
or  unfairness,  nor  any  great  disparity  between  the  value  of  the 
slaves  and  the  price  agreed  to  be  paid. — Swift  v.  Swift 147 

13.  Reformation  of  coitvet/ance ;  laches — The  lapse  of  three  years, 
between  the  discovery  of  the  mistake  and  the  filing  of  the 
bill  to  correct  it,  does  not  show  such  laches  as  will  deprive  the 
party  of  the  right  to  relief,  when  it  appears  that  the  defendant 
was  insolvent,  and  that  the  plain  tiff,  made  repeated  efforts  to 
have  the  mistake  corrected  without  the  expense  of  a  law-suit 
Thompson  v.  Marshall 504 

14.  Same;  insujicieni attestation  of  instrument. — It  is  no  objection 
to  the  reformation  of  a  conveyance,  embracing  both  real  and 
personal  property,  that  it  is  not  attested  in  such  manner  as  is 
necessary  to  pass  the  title  to  the  realty 504 

15.  Same;  adverse  possession. — The  validity  of  a  conveyance,  inter 
partes,  not  being  affected  by  the  fact  that  the  property  was  ad- 
versely held  at  the  time  of  the  execution  of  the  instrument, 
such  adverse  possession  constitutes  no  objection  to  the  reform- 
ation of  the  instrument  in  equity 504 

16.  Same;  statute  of  Jrauds, — The  fact  that  a  contract  in  writing, 
signed  by  only  one  of  the  parties,  contains  stipulations  to  be 
performed  by  the  other  which  are  within  the  statute  of  frauds, 
will  not  prevent  a  reformation  of  the  instrument  in  equity  at 
the  suit  of  the  latter •. 504 

17.  Removal  of  husband  as  trustee, — A  deliberate  and  permanent 
abandonment  of  the  wife  by  the  husband,  without  reasonable 
cause,  is  sufficient  (Code,  1 1994)  to  authorize  his  removal  from 
the  trusteeship  of  her  statutory  separate  estate. — Boaz  v.  Boaz.  334 

18.  Removal  of  mother  from  custody  of  infant  children, — Thechauceiy 
court  will  remove  infant  children  from  the  custody  of  their 
father  or  mother,  whenever  it  is  clearly  shown  that  their  mor- 
als, safety  or  interests  require  their  removal ;  but  this  jurisdic- 
tion is  one  of  extreme  delicacy,  and  will  only  be  exercised  in 
cases  of  gross  misconduct  on  the  part  of  the  parent,  or  inabil- 
ity from  some  cause  to  furnish  proper  nurture  and  training 
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for  the  child.  The  fact  that  the  second  husband  of  the  mother, 
who  shares  with  her  the  care  and  management  of  her  infant 
children,  is  not  a  man  of  unexceptionable  morals,  and  is  ad- 
dicted to  profanity,  even  in  the  presence  of  his  family,  is  not 
sufficient  cause  for  the  removal  of  the  children  from  the  cus- 
tody of  the  mother,  against  her  wishes,  when  it  is  shown  that 
they  are  treated  kindly,  are  well  fed,  well  clothed,  and  sent 
to  school ;  that  no  charge  is  made  for  their  board  and  lodging, 
and  that  they  are  of  such  tender  years  as  to  require  their 
mother's  constant  watchfulness  and  care. — Striplin  v.  Ware,    87 

1 9.  Purchase  by  administrator  a  t  his  own  sale  set  aside. — The  chan eery 
^     court  has  jurisdiction,  at  the  suit  of  the  distributees  of  an  in- 

^state's  estate,  to  set  aside  a  sale  by  the  administrator  of 
personal  property,  under  an  order  of  the  probate  court,  at 
which  the  administrator  himself  became  the  purchaser. — Payne 
V.  Turner, 623 

20.  Sime. — ^The  purchase  of  a  slave  by  the  administrator  in  this 
case,  at  a  sale  made  by  himself  under  an  order  of  the  probate 
court,  was  set  aside  at  the  instance  of  the  distributees  of  the 
estate,  on  proof  that  very  few  persons  were  present  at  the 
sale  ;  that  only  one  bid  was  made ;  that  the  price  at  which 
the  slave  was  knocked  off  was  less,  by  $200  to  $400,  than  her 
real  value  ;  that  the  administrator  made  no  effort  to  attract  a 
crowd  at  the  sale,  and  declined  to  impart  information  as  to 
the  time  and  place  of  sale  to  the  intestate's  father,  who,  as  he 
knew,  desired  to  purchase i  623 

21.  Purchase  by  executor  and  guardian  at  his  own  sale. — The  defend- 
ant having  married  the  complainants'  mother,  who  was  at  the 
time  their  guardian  by  appointment  from  the  probate  court, 
and  also  executrix  of  their  deceased  father's  will ;  and  having 
afterwards  procured  from  the  probate  court,  as  executor  in 
right  of  his  wife,  an  order  for  the  sale  of  decedent's  real  es-  • 
tate,  which  was  devised  to  the  complainants  jointly  with  their 
mother;  and  having  himself  become,  through  an  agent,  the 
purchaser  at  the  sale, — the  sale  was  set  aside  at  the  instance 
of  the  infant  devisees,  although  no  fraud,  unfairness,  or  inad- 
equacy of  price  was  shown. — Calloway  v.  Gilmer 354 

22.  Purchase  by  mortgagee  at  his  own  sale. — A  purchaser  of  land, 
having  executed  to  his  vendor  a  mortgage  to  secure  the  pay- 
ment of  the  purchase-money,  and  having  afterwards  resold 
the  land  to  a  third  person,  who  agreed  that  he  would  discharge 
th^  unpaid  balance  due  to  the  vendor,  and  that  the  land 
should  remain  bound  by  the  mortgage,  is  not  within  the  rule 
which  forbids  a  mortgagee  to  purchase  at  his  own  sale,  and 
may  become  the  purchaser  at  the  sale  under  the  mortgage. 
McNeUl  V.  McNeill 109 

23.  ^me. — ^The  wife  of  the  mortgagor,  claiming  under  a  volun- 
tary conveyance  from  her  husband  subsequent  to  the  mort- 
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gage,  may,  in  equity,  impeach  the  validity  of  the  sale  under 
the  mortgage ;  and  if  her  bill  alleges  that  the  mortgage  debt 
was  nearly  (if  not  quite)  paid,  that  the  mortgagee  concealed 
from  her  the  true  state  of  the  account  between  himself  and 
the  mortgagor,  had  the  property  sold  for  a  pretended  debt 
greater  than  was  actually  due,  and,  in  eifect,  became  himself 
the  purchaser  at  the  sale,  she  makes  out  a  case  for  equitable 
relief. — Cain  v.  Giraon 1G8 

24.  Equitable  assignmen  t  of  vendor's  lien. — An  unqualified  endorse- 
ment  of  a  promissory  note,  given  for  the  purchase-money  of 
land,  is  an  equitable  assignment  of  the  vendor's  lien ;  and  an 
unqualified  assignment  of  a  judgment,  recovered  by  the  en- 
dorsee upon  the  note,  carries  with  it  the  same^lien. — GriflBn 

v.  Camack 696 

25.  Subrogation  of  surety  to  i>endor's  lien, — If  the  administra»or  of 
an  insolvent  estate  pays  in  full,  with  his  own  individual  funds, 
a  note  given  for  the  purchase-money  of  land,  on  which  he  was 
bound  as  his  intestate's  surety,  he  cannot  claim  to  be  subro- 
gated, in  equity,  to  the  vendoi's  lien  on  the  land. — McNeill  v. 
McNeill 109 

36.  Jurisdiction  of  equity  to  establish  and  quiet  title  to  right  of  way, 
A  court  of  equity  has  jurisdiction,  at  the  suit  of  a  purchaser 
from  the  devisee,  to  enforce  the  specific  performance,  against 
a  purchaser  of  the  servient  lands,  of  an  express  grant  by  de- 
vise, of  a  right  of  way  appurtenant,  by  establishing  the  right, 
defining  the  track,  and  enjoining  the  disturbance  of  the  way. 
Lidev.  Hadley 627 

27.  Compensation, — On  decreeing  the  specific  performance  of  the 
grant  of  a  right  of  way,  establishing  the  right,  defining  the 
track,  and  enjoining  the  disturbance  of  the  way,  the  coui  t 
will  also  order  an  account  of  the  damages  sustained  by  the 
complainant  from  the  defendant's  denial  and  disturbances  of 
his  right 027 

II.    Pleadings  and  Practice. 

28.  Parties  to  ifij unction  suit. — It  is  improper  to  make  the  probate 
judge  a  defendant  to  a  bill  in  chancery,  which  seeks  to  enjoin 
the  settlement  of  an  estate  pending  in  his  court. — McNeill  v. 
McNeill 109 

29.  Allegations  of  bJU.—ln  a  bill  to  set  aside  an  award,  a  general 
charge  that  the  arbitrators  "were  guilty  of  fi*aud,  partiality 
and  corruption,''  without  a  specification  of  particulars,  is  wholly 
insufficient. — Willingham  v.  Harrell . . . . ; 583 

30.  Same, — In  a  bill  to  correct  errors  of  law  and  fact  in  the  final 
settlement  of  a  guardian's  accounts  before  the  probate  court, 
(Code,  2^2041,  1915-16,)  an  averment  *' that  said  account  was 
stated  and  filed  (o  suit  the  embarrassed  state  of  said  guard- 
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ian/'  without  a  specification  of  the  particular  errors  complained 
of,  is  not  sufficiently  precise  and  definite. — Travis  v.  Frierson .  720 

ol.  Offer  to  do  equity, — In  a  bill  filed  by  a  voluntary  purchaser 
from  the  mortgagor,  seeking  to  set  aside  the  sale  under  the 
mortgage  on  the  ground  of  fraud,  and  to  be  let  in  to  redeem, 
an  averment  that  the  complainant  is  ready  to  pay  the  amount 
admitted  to  be  due  on  the  mortgage  debt,  "and  hereby  ten- 
ders that  amount, or  any  other  sum  that  may  be  found  due,  and 
submits  herself  to  this  court  for  its  decree  in  that  behalf",  is 
a  sufficient  tender. — Cain  v.  Gimon 168 

32.  Offer  of  indemnity, — In  a  bill  filed  by  the  distributees  of  an 
intestate's  estate,  seeking  to  set  aside  a  purchase  of  slaves  by 
the  administrator,  at  a  sale  made  by  himself  under  an  order  of 
the  probate  court,  an  offer  of  indemnity  is  not  necessary. 
Payne  v.  Turner 623 

33.  Affidavit  of  Cost  instrument, — When  a  party  comes  into  equity 
to  obtain  the  benefit  of  an  instrument  properly  belonging  lo 
the  jurisdiction  of  a  court  of  law,  on  the  ground  that  it  is  lost^ 
an  affidavit  of  its  loss  must  accompany  the  bill;  but  thitt  rule 
does  not  apply  to  a  bill  for  the  foreclosure  of  a  mortgage,  given 
to  secure  the  payment  of  a  note  which  is  alleged  to  be  lost 
O'Bnnnon  v.  Myers'  Executors ". 551 

34.  Amendment  of  hill. — A  mere  inconsistency,  or  repugnancy  be- 
tween the  allegations  of  the  original  and  amended  bills,  does 
not  render  the  allowance  of  the  amendment  improper ;  there 
must  be  an  inconsistency,  or  repugnancy,  in  the  purposes  of 
the  bill,  as  contradistinguished  from  a  modification  of  the  relief 
sought. — Cain  v.  Gimon 168 

35.  Effect  of  amendment. — So  far  as  the  equity  of  the  bill  is  con- 
cerned, an  amendment  takes  eiffect  as  of  the  date  of  the  origi- 
nal bill 1C8 

36.  Weight  of  responsive  answer. — A  sworn  answer,  denying  a  mar 
terial  allegation  of  the  bill,  throws  on  the  complainant  the 
onus  of  sustaining  his  averment  by  the  testimony  of  two  wit- 
nesses, or  of  one  witness  with  corroborating  circumstances. 
Easterwood  v.  Linton 176 

37.  Same. — Where  the  bill  alleges  that  an  original  paper,  a  copy 
of  which  is  ap  ended  as  an  exhibit  to  the  bill,  is  in  the  de- 
fendant's possession,  and  specially  interrogates  him  as  to  the 
correctness  of  the  alleged  copy,  and  requires  him  to  point  out 
the  differences  (if  any)  between  it  and  the  original ;  and  the 
defendant  specifies  in  his  answer  two  particulars  in  which  the 
alleged  copy  differs  from  the  original,  and  avers  that  there  are 
other  differences  which  he  cannot  recollect, — this  does  not 
impose  upon  the  complainant  the  onu^  of  proving  the  correct- 
ness of  the  alleged  copy. — Uartwell  v.  Whitman 712 

38.  Same. — A  statement  in  an  answer,  to  the  effect  that  "respon- 
dent does  not  admit  the  statement  of  moneys  paid  as  charged 
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in  the  bill  to  be  correct,  but  avers  that  the  aggregate  of  said 
payments  but  little  (if  any]  exceeded  the  amount  of  principal 
and  interest  due  on  the  first  of  said  notes  "  does  not  so  nega- 
tive the  payments  claimed  in  the  bill  as  to  require  tho  testi- 
mony of  two  witnesses,  or  of  one  witness  with  corroborating 
circumstances,  to  overturn  it. — ^Bobe's  Heirs  v.  Stickney.  ...  482 

39.  iSame, — The  recital  of  a  note  in  a  mortgage  given  to  secure  it, 
although  it  does  not  estop  the  mortgagor  from  denying  the 
existence  of  the  note  as  recited,  is  not  sufficient  to  overcome 
his  sworn  denial  of  its  existence  in  his  answer  to  a  bill  in  chan- 
cery.— O'Bannon  v.  Myers'  Ex'rs 551 

40.  Same. — ^The  issue  in  this  case  being,  whether  the  feme  covert 
defendant  executed  the  promissory  note  which  was  sought  to 
be  charged  upon  her  separate  estate,  and  which  purported  to 
be  signed  by  her,  jointly  with  her  husband;  one  witness 
expressing  the  opinion  that  her  signature  was  genuine,  while 
four  other  witnesses  testified,  that  the  handwriting,  though 
closely  resembling  the  defendant's,  was  not  hers;  and  the  evi- 
dence showing  that,  when  the  note  was  handed  to  the  husband, 
and  he  was  required  to  procure  his  wife's  signature,  he  went 
with  it  towards  the  room  occupied  by  himself  and  wife,  and 
returned  with  her  name  signed  to  it, — held,  that  the  evidence 
was  not  sufficient  to  overcome  the  sworn  denial  of  the  answer. 
Starke  V.  Blackwell ' 154 

41.  V^ariance. — There  can  be  no  decree  in  chancery,  in  favor  of 
the  complainant,  without  a  substantial  correspondence  be- 
tween his  allegations  and  proof. — O'Bannon  v.  Myers'  Ex'rs..  651 

42.  iSame, — Under  a  bill  which  alleges  that  a  contract  for  the  sale 
of  slaves  was  a  mortgage,  and  prays  for  a  redemption  and 

.  account,  if  the  evidence  shows  that  the  contract  wiis  a  condi- 
tional sale,  there  is  a  fatal  variance  between  the  allegations 
and  proof.— Swift  v.  Swift 147 

43.  Same, — Under  a  purchaser's  bill,  seeking  a  reformation  of  his 
vendor's  title-bond,  by  the  insertion  therein  of  a  parcel  of 
land,  which,  he  alleges,  was  a  part  of  the  tract  purchased  by 
him,  and  was  omitted  from  the  bond  by  the  fraud  or  mistake 
of  his  vendor, — if  the  evidence  shows  that  the  said  parcel  was 
omitted  by  mistake,  and  that  another  parcel,  not  constituting 
a  part  of  the  tract  sold,  was  inserted  in  the  bond  by  mistake 
in  lieu  of  the  omitted  parcel,  the  complainant  cannot  have  a 
decree. — Easterwood  v.  Linton 176 

44.  Same. — So,  where  the  bill  alleges,  that  the  vendor  had  no 
title  to  one  parcel  of  land  included  in  the  title-bond ;  and  the 
evidence  shows  that  said  parcel  formed  no  part  of  the  tract 
sold,  but  was  inserted  by  mistake  in  lieu  of  another  parcel,  to 
■3vhich  the  vendor  had  title, — the  complainant  cannot  have  a 
decree ITS 

45.  Same. — In  a  bill  between  co-sureties  for  contribution,  alleging 
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that  the  defendant  received  a  certain  draft  from  the  principal 
as  an  indemnity,  and  gave  a  receipt  for  the  same,  wherein 
it  was  recited  and  stipulated  that  the  money  collected  on 
the  draft  should  he  applied  to  the  payment  of  the  judgment 
against  the  two  sureties, — the  date  of  the  receipt,  and  the 
description  of  the  judgment,  are  immaterial  matters ;  conse- 
quently, a  variance  between  the  allegations  and  proof,  in  these 
particulars,  is  not  fatal  to  the  plaintiff's  case. — ^Hartwell  v. 
Whitman 712 

46.  Refunding  bond, — When  an  injunction  of  a  judgment  or 
action  at  law  is  dissolved  by  interlocutory  decree,  the  defend- 
ant must  be  required  to  give  a  refunding  bond,  as  prescribed 

by  section  2982  of  the  Code. — McLaughlin  v.  McLaughlin 145 

47.  When  exception  to  master's  report  ie  neeeeeary, — ^Where  the 
chancellor,  in  ordering  a  reference  to  the  master,  prescribes 
the  rules  to  be  observed  in  the  statement  of  the  account, 
and  the  master  conforms  to  those  rules,  an  exception  to  his 
report  is  not  necessary  to  enable  the  appellate  court  to  exam- 
ine into  the  correctness  of  the  account  thus  stated.  — Bobe's 
Heirs  V.  Stickney 482 

48.  What  is  revisahle  on  error. — On  appeal  from  a  decree  in  chan- 
cery, dissolving  an  injunction  on  the  denials  of  the  answer, 
without  passing  on  the  equity  of  the  bill,  the  appellate  court 
will  only  consider  the  single  question  decided  by  the  chancel- 
lor.— McLaughlin  v.  McLaughlin 145 

49.  JSame. — On  appeal  by  the  complainants  from  a  final  decree  in 
chancery  in  their  favor,  assigning  as  error  the  rules  adopted 
by  the  chancellor  for  the  statement  of  the  accounts  between 
the  parties,  the  appellate  court  will  not,  at  the  instance  of  the 
appellees,  consider  the  equity  of  the  bill. — Bo  he's  Heirs  v. 
Stickney 482 

50.  Same. — On  appeal  from  a  final  decree  in  chancery,  granting 
to  the  wife  a  divorce  a  vinculo  matrimonii^  and  ordering  the 
husband  to  pay  her  a  specified  sum  as  temporary  alimony,  and 
an  additional  sum  to  her  solicitors  as  compensation  for  their 
services,  the  order  for  the  payment  of  the  solicitors'  fees  is 
revisable ;  but,  on  the  question  whether  the  order  for  the  pav- 
ment  of  temporary  alimony  is  revisable,  the  majority  of  the 
court  express  no  opinion.  (A.  J.  Walker,  C.  J.,  dissenting, 
held  that  neither  portion  of  the  order  for  the  payment  of 
money  was  revisable.) — Jeter  v.  Jeter 391 

CHARGE  OF  COURT.  / 

1.  Abstract  charge. — ^An  abstract  charge  is  properly  refused. 
Donohoov.  The  State 281 

2.  Same, — ^A  charge  cannot  be  considered  abstract,  when  there 
there  is  any  evidence,  however  weak,  tending  to  support  it. 
Jones  V.  Fort 449 
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2m  Charge  object  jonable  for  ohncurity  or  generality, — A  charge  which 
is  not  abstract,  and  which  asserts  a  correct  legal  proposition, 
though  it  may  be  objectionable  for  generality  and  obscurity, 
or  calculated  to  mislead  the  jury,  is  not  an  error  which  will 
work  a  reversal :  the  party  who  supposes  himself  injured  by  it, 
should  ask  an  explanatory  or  qualifying  charge 449 

4.  Same, — ^The  giving  of  a  charge  which  asserts  substantially  a 
correct  legal  proposition,  although  calculated  to  mislead  the 
jury,  if  critically  considered,  affords  no  ground  for  the  reverpal 
of  the  judgment :  the  party  should  ask  an  explanatory  charge. 
Fitzpatrick  v.  Hays 684 

6.  Charge  invading  province  of  jury. — A  charge  which  assumes  a 
fact  as  proved,  when  the  evidence  only  tends  to  establish  it,  is 
an  invasion  of  the  province  of  the  jurj'^. — Jones  v.  Fort 449 

6.  iSame,  The  sufficiency  of  oral  evidence  to  establish  the  due 
presentation  of  a  claim  against  a  decedent's  estate,  is  a  matter 
for  the  determination  of  the  jury ;  and  a  charjfe  which  in- 
structs them  that  the  evidence,  if  believed  by  them,  "is  not 
sufficient  to  authorize  them  to  find  a  due  presentation  of  the 
claim,"  is  an  invasion  of  their  province. — Frazier's  Executors 

V.  Praytor 691 

7.  CJiaxge  referring  legal  question  to  jury, — It  is  the  duty  of  the 
court  to  determine  what  facts  are  necessary  to  establish  the 
legal  signing  and  attestation  of  a  will ;  consequently,  a  charge 
is  erroneous  which  refers  the  decision  of  that  question  to  the 
jury. — Riley  v.  Riley , 49G 

See,  also.  Criminal  Lah%  28-32. 
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3.  §§747-61,  Removal  or  suspeiuion  of  attomey^t-law, — Withers 
v.TheState 252 

4.  I?  763,  775,  2141.  Actions  against  cowi/y.^-Marshall  County  v. 
Jackson  County  613 
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11.  J?  1551-52.  53famte  o//rawJ*.— Sawyer  V.  Ware 675 

Also,  Scrogj^ina  v.  Blackwell 351 

£dox  v.  King 367 

Ledlow  V.  Becton 596 

12.  i  1556.  General  asngnment. — Stetson  &  Co.  v.  Miller 643 

13.  i  1503.  Action/or  money  lost  on  horse-race, — Davis  v.  Orme ....  540 

14.  J 1002.  Implied  revocation  of  will. — Welsh  v.  Pounders 668 

15.  JlOll.  Krecutiofi  and  altesiation  of  will — Riley  v.  Riley 496 

16.  il  1737, 1751.  Administrator's  authority  to  rent  land, — Boynton 

V.  McEwen 348 

17.  {1^13.  Administrator's    liability  for    interest, —  Roundtree   & 
Kirby  v.Snodgrass 185 

18.  II 1971-72.  ^/mony.— Jeter  v.  Jeter 391 

19.  il  1981-88.  Separate  estates  of  married  women, — Walthall  v. 
Goree  728 

20.  §1904.  Removal  of  husband  as  trustee  of  w\fc*s  separate  estate, 
Boaz  V.  Boaz 334 

21.  §J*Jni4-l5.   Mother's  right,  as  gitardian^  to  custody  of  infant 
chiUren. — Striplin  V.  Ware 87 

22.  J2t)37.  Removal  of  guar dian,--(k>Q\iTe\\y,C<yQkTe\\ 673 

23.  J?  2309,  1825.  Compensation  of  guaTdian.—k\\en  v.  JAAYiin.,..  330 

24.  J  2 1 29.    Who  is  proper  party  ;?fai«/i^'.— Newsom  v.  Huey 37 

Also,  Ala.  AMiss.  Rivers  Railroad  Co.  v.  Sanford  &  Reid 703 

25.  J  2220.  Slander  for  words  imputing  want  of  chastity  to  female. 
Downing  v.  Wilson 717 

26.  J  2233.  5i7/o/'^ar<in/fars.— Robinson  V.  Allison 525 

27.  J2245.  Plea  of  tender. ^Rudnlph  v.  Wagner 698 

28.  12253.  Z>cOTMrrer.— Newsom  v.  Huey 37 

29.  I?  2278-79,  2238.    What  instruments  import  consideration. — Ala. 

Sd  Miss.  Rivers  Railroad  Co.  v.  Sanford  &  Reid 703 

30.  i  2290.  Competency  of  amgnor  as  witness  for  assignee, — Sawyer  v. 
Ware 676 

31.  J  2302.  Competency  of  witness  as  affected  by  interest. — Durden 

V.  McWilliams 345 

Also,  Sawyer  v.  Ware 675 

Ala.  &  Miss.  Rivers  Railroad  Co.  v.  Sanford  &  Reid 703 

82.  2^313.  Examination  of  parties  as  witnesses.  —  Fitzpatrick   v. 

Hays 684 

33.  1 2509.  Attachment  bdween  non-residents. — Jones  v.  Lawrence...  618 
.34.  2  25 1 0.  Publication  against  non-resideni  in  attachment  suit, — Dow 
V.  Whitman^  Ousley 6(H 

35.  ii  2661-62.    Want  of  statutory  affidavit  in  such  *«i<.— S.  C 604 

36.  {  2646.  Contrtbution  between  sureties, — Simmons  v.  Vamum... .     92 

37.  8J  2710-13.  Arbitrations.—M.cCr&ry  v.  Harrison 677 

38.  J  2753.  Inqutsition  of  lunacy. — /n  r«  Carmichael 514 

39.  222819,  2471.  Garnishment  on  judgment  by  justice  of  thepexice. 
Gould  V.Meyer 565 
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40.  1 2982.  Refunding  bond  in  injunction  suit. — McLaughlin  v.  Mc- 
Laughlin   146 

4L  Forms  of  complaints, — Pike  v.  Elliott 69 

42.  ?  301 6.  When  appeal  lies.— Quilford  v.  Hicks 95 

43.  ?J  3084-85.  Manslauffhter.^KcM&nuBY,TheSt&te 286 

44.  J23154-3165.  jPor^tfry.— Harrison  v.  The  State 248 

45.  J  3283.  7Varf%  wi^  «/b««».— Harrington  V.  The  State 236 

46.  23591.  Objections  to  grand  jury. —S.  C 286 

47.  { 3C00.  Conviction  on  testimony  of  accomplice.  —  Bird  v.  The 

State 270 

Also,  Harrington  v.  TheState 236 

48.  J3G08.  C/wiw^<Jo/t>entt€.—Mosev.  TheState 211 

Also,  Paris  V.  TheState 232 

49.  J23G7I-73.  Bail-^Ex  parte  Carroll  &  Adcock 300 

50   i  3692.  tSei.  fa.  against  6ai7.— Welch  v.  The  State 277 

51.  JJ  37 10-47.  Petition  for  habeas  C07/nw."— Guilford  v.  Hicks 95 

52.  Forms  of  tWic^mcn^— Bryant  v.  The  State 270 

CONFLICT  OF  LAWS. 

1.  What  law  governs  right  of  dower. — Authorities  cited  on  the 
question,  whether  the  widow's  right  of  dower  is  governed  by 
the  law  which  was  of  force  at  the  time  of  the  husband's  rleath, 
or  by  that  which  was  in  existence  at  the  time  of  the  marriage 
and  acquisition  of  the  land. — Harrison  v.  Boyd 203 

2.  Same. — The  widow's  right  of  dower  is  governed  by  tho  law 
which  was  of  force  at  the  time  of  the  husband's  death,  and 
not  by  that  which  was  in  existence  at  the  time  of  the  mar- 
riage, or  of  the  husband's  acquisition  of  the  land. — BoyJ  v. 
Harrison 538 

3.  What  law  governs  revocation  of  will. — The  question  whether  a 
will,  executed  in  1851,  is  impliedly  revoked  by  a  sale  and  con- 
veyance of  the  land  devised  by  it  in  1856,  must  be  determined 

by  the  provisions  of  the  Code  of  1853. — Welsh  v.  Pounders...  668 

4.  What  law  governs  validity  of  contract. — Where  an  administrator, 
on  final  settlement  ot  his  accounts,  was  sought  to  be  charged 
with  the  unpaid  balance  due  on  a  bond,  executed  by  him  to 
the  intestate  in  his  life-time;  which  bond,  though  execiUed  in 
Alabama,  and  binding  the  obligor  to  the  payment  of  eight  per 
cent,  interest,  was  proved  to  have  been  given  as  a  substitute  for 
another  bond,  containing  similar  terms,  but  execntrd':^  ^^o'jMi 
Carolina,  and  given  for  the  purcha'^e-money  of  propt  r'\  ']  le 
bought  by  the  obligor  from  the  intestate, — held,  that  the  v,)Md- 
ity  of  the  contract, as  to  the  interest  reserved,  was  lo  V)o  d.  t(T- 
mined  by  the  laws  of  South  Carolina. — Brough ton's  AJimV  v. 
Bradley 68 
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1.  Act  of  Feb.  24, 1860,  loaning  two  and  three  per  cent,  funds  to  rail- 
road companies,  ami  imposing  additional  restrictions  on  loan  author- 
ized  by  former  statute. — The  act  of  Frebruary  17,  1854,  "  to  aid 
the  Tennessee  and  Coosa  railroad,"  (Session  Acts  1853-4,  p. 
280,)  having  been  accepted  and  acted  on  by  the  said  railroad 
company,  by  the  completion  of  portions  of  its  road,  and  the 
letting  out  of  contracts  for  the  completion  of  the  residue 
within  the  time  required  by  said  act,  it  was  not  competent  for 
the  legislature,  by  the  subsequent  act  of  February  24,  1 860, 
(Session  Acts  1859-60,  p.  110,)  to  impose  additional  limitar 
tions  on  the  loan  authorized  by  the  former  act ;  nor  can  the 
latter  act  operate  as  a  revocation  of  the  authority  conferrerd  on 
the  governor  by  the  former ;  consequently ,  said  railroad  com- 
pany IS  entitled  to  receive  from  the  public  treasury  the  sums 
loaned  by  the  former  act,  on  its  performance  of  the  conditions 
therein  specified,  without  a  compliance  with  the  additional 
requisitions  of  the  latter  act. — Tenn.  &  Coosa  Railroad  Co.  v. 
Moore » 371 

2.  Statute  authorizing  municipal  corporation  to  aid  railroad  compauy. 
The  act  of  February  8th,  1858,  **  to  authorize  the  corporate 
authorities  of  the  city  of  Mobile  to  aid  in  the  construction  of 
a  railroad,  upon  a  vote  of  the  citizens,"  (Session  Acts  1857-8, 
p.  166,)  and  the  act  supplemental  thereto,  approved  Novem- 
ber 29,  1859,  (Session  Acts  1859-60,  p.  294,)  are  not  violative 
of  any  constitutional  provision  ;  being  neither  an  illegal  exer- 
cise of  the  taxing  power,  nor  a  taking  of  private  property 
without  just  compensation. — Gibbons  v.  Mobile  &  Great  North- 
ern Railroad  Co 410 

3.  Exemption  of  public  corporation  from  liability  to  garnishment. 
The  exemption  of  public  or  municipal  corporations  from  lia- 
bility to  process  of  garnishment,  involves  no  violation  of  the 
1st  section  of  the  1st  article  of  the  constitution,  which  de- 
lares  that  "  no  set  of  men  are  entitled  to  exclusive,  separate 
emoluments  or  privileges,  but  in  consideration  of  public  ser- 
vices."— Clark  &  Saunders  v.  Mobile  School  Comm'rs 621 

4.  Attorney's  right  to  practice  before  municipal  court. — Although  a 
qudsircriramal  proceeding  before  the  mayor  of  Mobile,  for  an 
alleged  violation  of  a  municipal  ordinance,  is  neither  a  "crimi- 
nal prosecution,"  nor  a  "civil  cause,"  within  the  m&aning  of 
the  10th  and  29th  sections  of  the  1st  article  of  the  constitu- 
tion, securing  to  a  party  the  right  "  to  be  heard  by  himself 

•  and  counsel ;"  yet,  under  section  730  of  the  Code,  construed 
in  harmony  with  the  general  spirit  and  policy  of  these  consti- 
tuiional  provisions,  an  attorn ey-at-law  who  has  been  regularly 
licensed  by  the  supreme  court,  and  who  has  taken  the  pre- 
scribed oath,  has  a  legal  right  to  appear,  when  employed  for 
that  purpose,  as  counsel  for  persons  who  are  on  trial  before 
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the  mayor  for  alleged  violations  of  the  municipal  laws ;  and, 
under  section  3408,  he  has  also  a  right  to  appear  as  counsel 
for  the  accused  on  a  preliminary  investigation  before  the  mayor 
as  committing  magistrate.— Withers  v.  The  State 26 

CONTRACTS. 

1.  Execution  and  mutuality  of  contract, — An  instrument  in  writing, 
in  form  a  deed,  which,  after  reciting  the  terms  of  a  contract, 
whereby  the  grantor  agreed  to  sell  and  transfer  to  the  grantee 
his  interest  in  certain  real  and  personal  property  then  in  lit!* 
gation.  conveys  the  property  by  proper  words,  becomes  bind- 
ing on  the  grantor  when  signed,  sealed  and  delivered  by  him, 
and  does  not  require  to  be  executed  by  the  grantee,  although 
it  recites  the  stipulations  of  the  contract  to  be  performed  by 
him. — ^Thompson  v.  Marshall 504 

2.  What  in^ruments  import  consideration, — In  an  action  against  a 
railroad  company,  on  a  certificate  issued  by  its  engineer  for 
work  done  by  a  contractor,  (which  certificate  is  alleged  to  have 
been  signed  and  issued  by  the  engineer  as  the  authorized 
agent  of  the  corporation,  and  to  have  been  transferred  by  the 
contractor  to  plaintiff;)  there  being  no  sworn  plea,  denying 
the  execution  of  the  certificate, — the  instrument  itself  is  evi- 
dence of  the  existence  of  the  debt,  (Code,  222238,  2278-79,) 
and  that  it  was  made  on  sufficient  consideration — Ala.  &  Miss. 
Rivers  Railroad  Co.  V.  Sanford  &  Reid 703 

3.  Sufficiency  of  consideration, — In  an  action  against  a  railroad 
company,  by  the  assignee  of  a  certificate  issued  by  its  engineer 
to  a  contractor  for  work  done  on  the  road,  an  oral  agreement 
between  the  contractor  and  tlie  engineer,  to  the  effect  that 
the  certificate  should  be  used  in  paying  a  debt  due  from  the 
contractor  to  a  stockholder,  who  was  indebted  to  the  railroad 
company,  if  made  after  th  e  issue  and  delivery  of  the  certifi- 
cate, is  without  consideration 703 

4.  Illegal  consideration. — A  contract,  whether  inform  a  settlement 
on  a  mistress,  or  a  promise  to  pay  money,  made  upon  consid- 
eration of  future  illicit  cohabitation  between  the  parties,  is 
void;  and,  although  the  law  may  presume,  where  the  evi- 
dence leaves  it  doubtful  whether  the  consideration  was  for  past 
or  future  eohabitation,  that  the  former  was  the  real  considera- 
tion ;  yet,  where  it  was  shown  that  "  there  was  evidence  con- 
ducing to  prove  that  the  real  consideration  was  future  illicit 
intercourse,''  the  court  may  properly  refuse  a  charge  asserting 
that  legal  proposition,  although  *'  there  was  also  evidence  tend- 
ing to  prove  that  there  had  been  prior  illicit  intercourse  be- 
tween them." — Walker  V.  Gregory 180 

5.  Seme. — Where  a  party  plaintiff  cannot  make  out  his  case, 
without  the  aid  of  a  contract  founded  on  an  illegal  considera- 
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tion,  he  is  not  entitled  to  recover,  although  the  contract  may 
have  been  executed  on  his  part;  but,  where  a  party  is  resist- 
ing a  recovery,  the  rule  may  possibly  be  different 180 

6.  What  taw  governs  talidity  of  cotUract. — ^Where  an  administrator, 
on  final  eetilement  of  his  accounts,  was  sought  to  be  charged 
with  tiie  unpaid  balance  due  on  a  bond  executed  by  him  to 
the  intestate  in  his  life-time ;  which  bond,  though  executed 
in  Alabama,  and  binding  the  obligor  to  the  payment  of  eight 
per  cent,  interest,  was  proved  to  have  been  given  as  a  substi- 
tute for  another  bond,  containing  similar  terms,  but  executed 
in  South  Carolina,  and  given  for  the  purchase-money  of  prop- 
erty there  bought  by  the  obligor  from  the  intestate, — held,  that 
the  validity  of  the  contract,  as  to  the  interest  reserved,  was  to 
be  determined  by  the  laws  of  South  Carolina. — Broughton's 
Adm'rv.  Bradley 689 

7.  Maintenance. — A  contract,  by  which  one  of  the  defendants  to  a 
pending  chancery  suit,  having  a  common  interest  with  the 
other  defendants  in  resisting  the  relief  sought,  purchases 
from  the  others  their  interest  in  the  property  in  litigation, 
with  "  the  hires,  rents  and  damages  "  which  may  a^'.crue  in  the 
suit,  and  assumes  a  liability  for  their  share  of  the  costs  and 
expenses  of  the  suit,  is  not  obnoxious  to  the  charge  of  main- 
tenance.— Thompson  v.  Marshall 504 

8.  Validity  of  contract  between  corporate  authorities  of  Mobile  and 
Great  Northern  Bailroad  Company j  as  affected  by  failure  to 
comply  with  terms  of  act  of  1858. — ^The  act  of  1869  having 
expressly  empowered  the  corporate  authorities  of  Mobile  to 
aid  in  the  constraction  of  tlie  Mobile  and  Great  Northern  rail- 
road, by  virtue  of  the  vote  of  the  citizens  taken  under  the 
act  of  1858,  the  failure  of  said  corporate  authorities,  in  taking 
the  vote  of  the  citizens,  to  comply  with  the  terms  of  the  said 
act  of  1858,  does  not  affect  the  validity  of  their  contract  with 
8ai<]  company. — Gibbons  v.  Mobile  &  Great  Northern  Railroad 
Conjf >any 410 

9.  Same,  as  affected  by  fact  tfiat  city  bonds^  with  interest ^  exceed 
amount  qfaid  authorized  by  said  ad. — Nor  is  the  validity  of  said 
contract  affected  by  the  fact,  that  the  aggregate  amount  of  the 
bonds  issued  by  said  corporate  authorities,  with  the  interest 
thereon  acmiing  up  to  the  time  when  they  respectively  fall 
due,  exiMM  (Ih  one  million  of  dollars,  the  sum  specified  in  said 
ac^H  us  ♦•  <•  maximum  of  aid  to  be  extended  to  said  railroad 
couipany 410 

10.  tSamCy  as  affected  by  failure  to  reserve  stock  for  accruing  intere^ 
on  bonds. — Nor  is  the  validity  of  said  contract  at  all  impaired 
by  the  failure  to  require  stock  in  said  railroad  company  to  be 
issued  to  the  assignee  or  appointee  of  the  city,  for  the  interest 

it  may  pay  on  said  bonds 410 

11.  6bm6,  as  afected  by  lecy  of  tax  for  payment  of  bonde. — ^Although 
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said  acts  of  1858  and  1859  only  authorized  said  city  authorities 
to  aid  said  railroad  company  in  one  of  two  ways — i,  «.,  either 
by  direct  taxation,  or  by  the  issue  of  city  bonds,  as  might  be 
determined  by  the  vote  of  the  citizens — ^and  not  in  both  ways ; 
yet  said  city  authorities  were  thereby  clothed  with  the  implied 
power,  in  the  event  that  the  citizens  voted  in  favor  of  the  issue 
of  bonds,  to  levy  a  special  tax  to  provide  for  the  payment  of 
the  bonds,  with  interest,  as  they  fall  due  ;  and  this,  moreover, 
was  expressly  enjoined  on  them  as  a  duty  by  the  13th  section 
of  the  act  of  1843.  (Session  Acts  1842-3,  p.  116) 41 0 

12.  Samef  as  affected  by  failure  to  comply  with  provisions  of  9th  sec- 
tion of  said  act  of  1843. — The  9th  section  of  said  act  of  1848, 
prohibiting  said  corporate  authorities  of  Mobile  from  borrow- 
ing money,  or  creating  new  debts,  "  for  purposes  of  profit  or 
improvement,"  without  the  unanimous  vote  of  tb©  boards  of 
aldermen  and  common  council,  at  a  full  meeting,  concurring 
with  the  mayor,  is  expressly  reserved  from  repeal  by  the  act  of 
1844,  '*  to  consolidate  the  several  acts  of  incorporation  of  the 
city  of  Mobile,  and  to  alter  and  amend  the  same,**  (Session  Acts 
1843-4,  p.  191,  2  48,)  and  is  not  repealed,  or  in  any  manner  im- 
paired, by  said  acts  of  1858  and  1859,  above  cited ;  nor  is  said 
section  confined  in  its  operation  to  the  powers  which  said  city 
authorities  were  then  authorized  to  exercise.  But  the  issue  of 
bonds  under  the  contract  with  said  railroad  company  is  not, 
within  the  meaning  of  said  section,  the  creation  of  a  new  debt 
**  for  the  purpose  of  profit  or  improvement ;"  consequently,  the 
validity  of  said  contract  is  not  affected  by  the  fact  that  it  was 
not  made  at  a  full  meeting  of  both  said  boards,  and  with  the 
unanimous  vote  of  all  their  members 410 

13.  SatMt  as  affected  by  16th  section  of  said  act  of  1848,  prohiMmg 
contracts  between  said  corporate  authorities  and  individual  mem- 
bers,— Since  the  contract  with  said  railroad  company  does  not 
require  or  authorize  any  member  of  the  board  of  aldermen  or 
common  council  to  do  any  work  or  perform  any  service  for  said 
corporate  authorities,  the  16th  section  of  said  act  of  1843,  pro- 
hibiting contracts  for  work  or  service  between  said  corporate 
authorities  and  the  individuals  composing  either  board,  has  no 
application  to  the  case 410 

14.  Same^  as  affected  by  official  vote  of  corporate  authorities, — If  said 
contract  be  a  violation  of  the  official  oath,  as  prescribed  by  the 
7th  section  of  said  act  of  1844,  of  those  aldermen  and  common 
councilmen  who  were  at  the  time  stockholders  in  said  railroad 
company;  yet,  since  the  statute  does  not  declare  the  prohibited 
act  void,  nor  impose  a  penalty  for  its  violation,  the  contract  is 
nevertheless  valid  in  law 410 

16.  Samcy  as  affected  by  public  policy,— T!he  fact  that  several  of 
the  aldermen  and  common  councilmen  were,  at  the  time  said 
49 
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cuntract  was  ontered  into,  stockholders  in  said  railroad  com- 
pany, does  not,  per  ««,  invalidate  said  contract 410 

16.  Difference  between  sale  and  exchange;  sale  of  slave  by  unlicensed 
negro-trader, — The  charges  of  the  court  to  the  jury  in  this  case, 
relative  to  the  difTerence  between  a  sale  and  an  exchange,  and 
as  to  the  construction  of  the  statute  (Code,  g}  399-400)  forbidding 
the  sale  of  a  slave  by  an  unlicensed  negro-trader,  held,  on  the 
authority  of  Willmmson  c.  Herry^  (8  How.  U.  S.  R.  544,)  to  con- 
tain no  error  prejudicial  to  the  appellant — Clement  v.  Cureton.  120 

17.  Sale  qf  slaves  by  unlicensed  negro-trader. — The  statute  prohibit- 
ing a  sale  of  slaves  by  an  unlicensed  negro- trader,  and  declaring 
such  sale  void,  (Code,  J]  397, 899, 400,)  does  not  prevent  a  negro- 
trader,  in  whose  sales-house  slaves  are  exhibited  for  sale  and 
sold  by  the  owner,  from  recovering  by  action  the  half-commis- 
sions to  which,  by  the  custom  of  the  trade,  he  is  entitled  in  such 
case. — Dillard  v.  Scruggs 670 

18.  Same. — Neither  the  47th  sub-division  of  section  397  of  the  Code, 
nor  the  act  of  1856  amendatory  thereof,  (Sess.  Acts  1855-6,  p.  25,) 
prohibits  a  broker  or  agent  for  the  sale  of  slaves  from  selling  a 
slave  belonging  to  himself,  without  license. — Brooks  v.  Pollard.  573 

19.  Construction  of  special  contract  for  sawing  lumber;  perform* 
anccy  and  breach. — Under  a  contract  by  which  the  plaintiff  agreed 
to  let  the  defendants  have  all  the  pine  timber  on  his  lands  that 
was  suitable  for  good  lumber,  and  the  defendants  agreed  to  saw 
the  same  into  lumber  and  sell  it  as  soon  as  they  could,  to  saw 
no  other  lumber  until  it  was  done,  and  to  pay  the  plaintiff,  an- 
nually, in  money,  one-fifth  of  the  gross  proceeds  of  the  lumber 
sold  and  collected  by  them, — neither  the  dissolution  of  the  part- 
nership in  the  mill  business  between  the  defendants,  nor  the 
sale  of  the  mill  under  a  mortgage  executed  by  one  to  the  other 
of  them,  discharges  them  from  the  further  performance  of  their 
contract,  which  is  continuous  and  entire,  and  which  binds  them 
to  performance  within  such  time  as  will  suffice  for  its  accom- 
plishment by  the  use  of  a  reasonable  investment  and  effort. — Fail 

&  Miles  V.  McRee 61 

20.  Contract  for  sale  oj  manufactured  article. — A  contract  between 
the  lessor  and  lessee  of  certain  iron-works,  to  the  effect  that "  the 
iron  made  at  the  furnace  should  be  W.'s  [lessor]  as  fast  as  it  was 
made,  until  he  was  repaid  for  his  advances  in  money  and  the 
rent  due,"  is  a  contract  for  the  sale  of  the  manufactured  iron, 
and  not  for  the  work  and  labor  bestowed  in  the  manufacture. 
Sawyer  v.  Waro 675 

21.  When  title  2)asses  to  purchaser ^  a.s  against  execution  creditor  of 
vendor. — Under  a  verbal  contract  for  the  sale  of  an  article  to  be 
manufactured  by  the  vendor,  if  the  contract  is  within  the  statute 
of  frauds,  tlie  title  does  not  pass  to  the  purchaser  until  there 
has  been  a  delivery  to  him  ;  and  if  a  valid  execution  against  the 
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vendor  is  in  the  hands  of  the  sheriff  during  the  interval  between 
the  manufacture  and  the  delivery  of  the  article,  the  lien  of  the 
execution  is  superior  to  the  title  of  the  purchaser 675 

CORPORATIONS. 

1.  What  constitutes  public  corporation. — ^The  Mobile  school  com- 
missioners, as  established  by  the  act ''  to  regulate  the  system  of 
public  schools  in  the  county  of  Mobile,^*  (Session  Acts  1858-4, 
p.  190 J  constitute  a  municipal  or  public  corporation. — Ciark 

&  Saunders  V.  Mobile  School  Comm're 621 

2.  Garntskment  against. — A  public  or  municipal  coq>oration  is  not 
amenable  to  the  process  of  garnishment,  under  the  laws  of  this 
State;  and  tliis  exemption  involves  no  violation  of  the  firRt  arti- 
cle of  the  constitution,  which  declares  that  "  no  set  of  men  are 
entitled  to  exclusive,  separate  emoluments  or  privileges,  but  in 
consideration  of  public  services." 621 

3.  Authority  qf  corporation  to  lend  money, — The  charter  of  the 
grand  lodge  of  free-masons  of  Alabama  (Toulmin's  Digest,  582-3) 
confers  on  said  corporation  no  power  to  lend  money. — Grand 
Lodge  of  Alabama  v.  Wad  dill 318 

4.  Power  of  municipal  magistrate,  under  ordinance^  to  imprison  slave 
in  default  of  bond  for  good  behavior, — Under  the  IStli  section  of 
the  act  of  1844,  *'  to  consolidate  the  several  acts  of  incorpora- 
tion of  the  city  of  Mobile,  and  to  alter  and  amend  the  same," 
(Session  Acts  1848-4,  p.  180,)  and  the  drdinance  **for  the  pun- 
ishment of  vagrants  and  disorderly  persons,"  (Digest  of  City 
Charters  and  Laws  of  Mobile,  145,)  the  mayor  has  no  authority 
or  jurisdiction  to  require  a  slave  to  give  a  bond  for  his  good 
behavior,  or  to  commit  him  to  jail  in  default  of  the  execution 

of  such  bond.— Withers  v.  Coyles 320 

5.  Omstruetion  qf  municipal  ordinance  requiring  public  carriages  io 
be  lighted  when  on  duty  by  night. — ^Under  the  ordinance  of  the 
city  of  Mobile,  imposing  a  fine  "  on  the  owner  or  driver"  of  a 
public  carriage,  hack  or  cab,  for  a  failure  to  have  the  lamps  of 
his  vehicle  lighted  when  on  duty  by  night,  (Municipal  Laws  of 
Mobile,  105,  i  86,)  it  is  no  defense  to  the  owner,  that  he  was 
not  present,  and  had  no  knowledge  of  the  alleged  violation  of 
the  law  by  his  negro  driver. — Dane  v.  Mayor  of  ifobile 3U4 

6.  Competency  of  stockholder  as  witness  for  private  corporation, — A 
stockholder  in  a  railroad  company  is  not  a  competent  witness 
for  the  corporation. — Ala.  &  Miss.  Rivers  Railroad  Company  v. 
Sanford  &  Reid 7^3 

CRIMINAL  LAW. 

1.  Change  qf  venue, — The  statute  authorizing  a  change  of  venue  in 

a  criminal  case,  (Code,  J  3608.)  [applies  to  and  iiiclndes  slaves. 

Moso  V.  The  State 211 


Digitized  by 


Google 


764 INDEX, 

CRIMINAL  LAW— CONTINUED. 

2.  Same. — The  Ycmie  having  been  changed  on  the  prisoner's  ap- 
plication, and  the  cause  afterwards  re- transferred,  by  consent, 
back  to  the  county  in  wliich  the  indictment  was  found,  and  the 
trial  there  had  without  objection  on  the  part  of  the  prisoner,  he 
cannot  be  heard,  in  the  appellate  court,  to  question  the  validity 

of  the  order  re-transferring  the  c«ii8e.~Pari»  v.  The  State 2B2 

3.  Arraignment,  and  service  of  copy  of  indictment  and  venire, — When 
the  record  in  a  criminal  case  dhows  that  the  prisoner,  being 
brought  to  the  bar  in  custody,  pleaded  not  guilty,  without  rais- 
ing any  objection  to  the  preliminary  proceedings,  and  was 
thereupon  tried  and  convicted,  the  appellate  court  will  not 
reverse  the  judgment  of  conviction,  because  the  record  does 
not  affirmatively  show  that  he  was  formally  arraigned,  and  served 
with  a  copy  of  the  indictment  and  a  list  of  the  jury 232 

4.  Entering  plea  of  not  guilty  for  prisoner, — Where  a  prisoner,  hav- 
ing been  duly  arraigned,  and  having  pleaded  not  guilty  on  his 
first  trial,  refuses  to  plead  anew  on  a  second  trial,  the  court  may 
cause  the  plea  of  not  guilty  to  be  entered  for  him. — Mose  v. 
The  State 211 

5.  Objections  to  grand  jurg.—l(  an  indictment  is  void,  because 
found  at  a  special  term,  at  which  the  court  had  no  authority  to 
organize  a  grand  jury,  the  objection  may  be  taken  for  the  first 
time  in  the  appellate  court;  but,  where  the  court  had  such  au- 
thority, the  prisoner  cannot  (Code,  {  3591)  take  any  objection 
to  the  indictment,  on  account  of  the  want  of  qualifications  of  any 

of  the  grand  jurors.— Harrington  v.  The  State 236 

6.  Authority  of  city  court  of  Mobile  at  special  terms. — Under  the  act  of 
1858,  "  to  repeal  an  act  therein  named  regulating  the  sessions  of 
the  circuit  and  city  courts  of  Mobile/'  (Session  Acts  1857-8, 
p.  57,  2  3,)  the  city  court  has  authority,  at  a  special  term,  to 
originate  business,  to  take  indictments,  and  to  organize  a  grand 
jury 236 

7.  Presumption  in  favor  of  judgment. — If  the  validity  of  an  indict- 
ment, found  at  a  special  term  of  the  city  court  of  Mobile,  de- 
pended upon  the  fact  that  the  accused  was  in  custody  at  the 
time  it  was  found,  and  the  record  did  not  affirmatively  show  that 
he  was  not  then  in  custody,  tiie  appellate  court  would  presume, 

in  favor  of  the  judgment,  that  he  was  then  in  custody 236 

8.  Sufficiency  of  indictment. — It  is  iiot  necessary  that  an  indictment 
should  show  where  the  session  of  the  court  or  of  the  grand  jury 
WitH  lield,  or  that  the  grai^d  jury  was  legally  called  before  the 
court,  or  that  the  indictment  was  returned  into  court,  or  that 
the  ofTcr.s('  was  committed  within  the  period  prescribed  as  a  bar 

by  the  statute  of  linjitations 236 

9.  3Ians/ang/der, — If  death  ensues  frou)  t.u'  intentional  application 
of  unlawful  force,  though  there  may  have  hecn  no  specific  inten- 
tion to  kil!,  and  though  the  wca;>on  used  is  not  ordinarily  cal- 
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cukted  to  produce  death,  the  perpetrator  is  guilty  of  man- 
slaughter in  the  first  (!ej^r«»e  un«ler  the  statute  of  this  State, 
(Code,  j§  3084-85,)  m  he  W(»uld  be  ^uiity  of  vnlmitary  man- 
slaughter at  common  law.  (A.  J.  Walkrr.  C.  J.,  dUsenting.) — Mc- 
Manus  T,  The  State ,. 285 

10.  Murder;  sufficiency  of  indictment — An  indictment  tor  the  mur- 
der of  " Butler,  wliose  christian  nam^  is  to  tlie  ^rand  jury 

unknown,'*  is  sufficient  under  the  {irovinions  of  the  Code. — Bry- 
ant V.  The  State   270 

11.  iiamt;  relevancy  of  prisoner^  mibeequent  acts  attd  dedaratume  as 
evidence. — Under  an  indictment  for  murder,  it  having  been  shown 
<hat  the  prisoner  and  the  deeeasKd,  while  on  a  drnnkeii  frolic, 
had  an  altercation  to^^ether,  witich  resulted  in  a  fight  bctwet^n 
thera;  that  the  prisoner  struck  the  deceased  with  a  brick-bat 
during  the  iight,  and  that  the  iatter  died  troui  the  etlVcts  of  the 
blow  duriiiig  the  following  night. — it  is  competent  for  the  State 
to  prove,  ^*  tliat  about  a  half-hour  aft^r  the  blow  had  htM-n  >;ivtfii, 
and  after  the  fi^ht  was  entirely  over,  and  after  the  parties  hud 
left  tiie  place  where  the  fight  occurred,  the  prisoner  went  to 
the  place  wliere  the  deceased  was,  with  a  pistol  in  his  han*!, 
and  said  he  bad  come  to  kill  the  daroncd  old  rascal.'* — McManns 

V.  The  State  285 

12.  Same;  admissibihty  of  confessions. — Where  a  witness  testifies, 
that  he  went  to  see  the  prisoner, alter  hisarre6t,at  the  instance 
and  request  of  the  latter,  and  found  him  confined  and  chained; 
that  in  reply  to  an  inquiry  why  lie  had  sent  for  him,  the  pris- 
oner referred  tQ  an  informal  preliminary  examination,  at  whch 
the  witness  had  assisted,  admitted  that  hie  denial  of  guilt  on 
that  occasion  was  false,  and  proceeded  to  confess  his  guilt;  and 
that  he  did  not  know  of  any  promises  or  threats  previously 
made  to  the  prisoner, — this  is  sufficient,  prima  facie^  to  show 
that  the  confessions  were  voluntary,  and  to  authorize  their  ad- 
mission as  evidence  before  the  jury. — Mose  v.  The  State 211 

13.  Same. — The  confessions  of  the  prisoner  in  this  case,  who  was 
a  slave,  held  to  have  been  properly  received  in  evidence  under 
the  facts  disclosed  in  the  record,  notwithstanding  promises  of 
favor  made  by  his  master  several  weeks  previously, and  threats 
of  violence  by  third  persons  on  the  day  before  such  confessions 
were  made 211 

14u  Withdrawal  of  jury  pending  preliminary  investigation  by  court 
.  touching  admissibility  of  confessions. — There  is  no  rule  of  law,  ^ 
which  requires  that,  pending  the  preliminary  investigation  by 
the  court  as  to  the  competency  and  admissibility  of  confessions, 
the  jury  should  be  made  to  withdraw:  if  a  case  should  arise, 
in  which  the  ends  of  justice  demanded  that  such  a  course  should 
be  pursued,  an  appeal  must  be  made  to  the  enlightened  discre- 
tion of  the  presiding  judge. 211 
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15.  Eelevancy  of  evidence  corrohorating  confessions  of  prisoner  and 
dying  declarations  qf  deceased, — The  fact  that  a  buckahot,  of  the 
size  admitted  by  the  prisoner  to  have  been  used  by  liim  in 
shooting  the  deceased,  was  found  a  month  afterwards,  lodged 
in  a  tree  near  the  scene  of  the  murder,  within  the  range  of  a 
gun  discharged  under  the  circumstances  detailed  in  the  dying 
declarations  of  the  deceased  and  in  the  confessions  of  the  pris- 
oner, is  relevant  evidence,  as  corroborating  those  declarations 
and  confessions  211 

16.  Weight  of  confessions  as  evidence, — The  corpva  deticli  being 
otherwise  established,  a  conviction  may  be  had  on  the  prisoner's 
confessions  alone,  if  free,  voluntary,  and  satisfactorily  proved..   211 

IT.  Selling  liquor  todave. — Under  an  indictment  for  selling  liquor 
to  a  slave,  (Code,  j  B283,)  the  fact  that  the  slave's  master  gave 
him  money,  and  sent  him  into  the  defendant's  hotiso  to  buy 
liquor,  while  he  himself  waited  on  the  opposite  side  of  the 
street,  for  the  purpose  of  ascertaining  whether  the  defendant 
would  unlawfully  sell  liquor  to  slaves,  constitutes  no  defense. 
Harrington  v.  The  State 23G 

18.  Same;  averment  of  ownership  of  slave  in  indictment, — Since  the 
husband  has  a  special  property  in  his  wife's  statutory  separate 
estate,  (Code,  J  1983,)  a  slave  belonging  to  her  separate  estate 
may  be  described  in  such  indictment  as  the  property  of  the 
husband 236 

19.  Retailing;  selling  liquor  drunk  on  or  about  premises, — Held^on 
the  authority  of  Easteriing^s  case,  (30  Ala.  46,)  2>oionman'« case, 
(14  Ala.  243,)  and  Brown's  case,  (31  Ala.  353,)  that  the  court 
properly  refused  to  instruct  the  jury,  at  the  request  of  the 
defendant,  "  that  if  they  believed  from  the  evidence  that  the 
liquor  was  drunk  in  the  State  of  Tennessee,"  or,  "that  it  was 
carried  upon  laud  belonging  to  another  person,  and  over  which 
the  defendant  had  no  control,  and  drunk  tl>ere,'' — they  must  fi:id 

the  defendant  not  guilty. — Patterson  v.  The  State ^97 

20.  Fbrgery;  sufficiency  of  indictment, — An  indictment  which 
charges  the  felonious  uttering  and  publishing  as  true  of  a 
forged  instrument,  knowing  the  same  to  be  forged,  is  sufficient, 
(Code,  2J 3154,3165,  3501, 3.i  18-1 9, 3526,)  although  a  conviction 
might  also  be  had  for  such  uttering  and  publishing  under  an 
indictment  charging  it  as  forgery. — Uarrison  v.  The  State 248 

21.  Same  ;  plea  of  former  acquittal-  Under  an  indictment  charging 
the  uttering  and  publishing  as  true  of  a  forged  instrument, 
knowing  it  to  be  forged,  the  defendant  pleaded  a  former  acquit- 
tal, and  proved,  "  that  he  was  heretofore  indicted  and  tried  for 
the  forgery  of  the  same  instrument  with  the  uttering  of  which 
he  is  charged  in  the  present  indictment,  and  was  regularly  ac- 
quitted upon  such  trial, — held^  that  presuming  this  to  be  all 
the  evidence  in  the  case,  there  was  no  error  iu  a  charge  vhid) 
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instructed  the  jury,  **  that  a  trial  for,  and  acquittal  of  the  for- 
gery of  an  InBtrument,  was  not  a  bar  to  a  subsequent  indictment 
for  uttering  the  same  instrument  as  genuine,  knowing  it  to  be 
forged." 248 

22.  Burglary. — Getting  into  the  chimney  of  a  house,  with  intent 
10  steal,  is  a  sufficient  breaking  and  entering  to  constitute  l)nr- 
glary,  although  the  party  does  not  enter  any  of  the  rooms  of 
the  house.— Donohoo  v.  The  State 281 

28.  Adultery  ;  relevancy  of  evidence. — Under  an  indictment  against 
a  married  man  for  living  in  adultery  with  an  unmarried  woman, 
it  liaving  been  proved  that  the  defendant  frequently  visited,  by 
night,  the  house  in  which  the  woman  lived,  and  was  seen  lying 
in  bed  with  her  in  her  chamber,  proof  of  the  woman's  general 
reputation  for  a  want  of  chastity  is  relevant  and  admissible  for 
the  prosecution. — Blackraan  v.  The  State 295 

24.  Resisting  legal  process. — Under  an  indictment  for  resisting  the 
execution  of  process  by  a  con.^table,  it  having  been  shown  that 
the  constable  was  exercising  the  duties  of  that  otlice  uiidor 
color  of  an  election,  and  that  the  process  in  his  hands  w»i8  sucli 
as  it  is  the  right  and  duty  of  constables  to  execute,  tlie  defend- 
ant cannot  be  permitted  to  prove  that,  by  reason  of  a  taint  in 
his  l)lood,  the  constable  was  constitutionally  incapacitate]  to 
hold  any  civil  office. — Heath  v.  The  State 273 

25.  Obstruction  of  public  road. — To  obstruct  a  j)ublic  road  b}  a 
fence,  bar,  or  other  impediment  of  like  kind  or  description, 
placed  in  or  upon  the  road,  is  made  a  misdemeanor  by  statute , 
(Code,  J  1176  ;)  but,  where  the  obstruction  is  caused  by  a  mill- 
dam,  erected  at  some  distance  from  the  road,  whereby  the 
water  is  backed  up  and  increased  at  the  point  where  the  stream 
crosses  the  road,  to  such  a  depth  as  to  impedv3  and  interfi-ro 
with  travel,  this  is  no  violation  of  the  statute,  unless  ujilljul^y 
done.— Prim  v.  The  State 244 

26.  Conviction  on  testinumy  of  accomplice. — A  conviction  cannot  be 
had  on  the  uncorroborated  testimony  of  an  accomplice,  (Code, 
23600,)  though  such  accomplice  was  also  examined  as  a  witness 
before  the  grand  jury. — Bird  v.  The  State 279 

27.  Same. — If  a  master  gives  money  to  his  slave,  and  sends  him 
into  a  grocery  to  buy  liquor,  while  he  himself  waits  without  to 
see  whether  the  liquor  is  furnished  to  the  slave,  he  cannot  bo 
considered  as  an  accomplice  of  the  seller,  within  the  meaning  of 
the  statute  (Code,  2  3600)  which  forbids  a  conviction  on  the  un- 
corroborated testimony  of  an  accomplice. — Harrington  v.  The 
State , 236 

28.  Charge  on  sufficiency  of  circumstantial  ev'ulence. — A  charge  ro 
the  jury,  instructing  them  that  they  could  not  lawfully  convict 
the  prisoner,  "if,  upon  all  the  evidence,  they  believed  that  the 
probabilities  of  his  guilt  were  as  high  as  ten  thousand  to  one 
against  his  innocence," — held  to  have  been   properly  refused, 
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bocauRc  the  record  did  not  show  that  the  evidence  was  confined 
to  facts  wholly  inconclnsive  in  their  tendency ;  and  the  court 
ad<U-d.  '•  It  may  b«doul)ted,  indeed,  whether  the  charge,  in  the 
form  in  which  it  was  asked,  would  not,  in  any  case,  be  more 
ciilt'ulited  to  confuse,  than  to  enlij^hten  the  jury 23C 

29.  Ck  irgt  on  siiffieiencf/  of  evidence. — A  charge  to  the  jury,  in- 
Btru'ting  them  that  they  must  find  the  prisoner  not  guilty, 
*<  utdoss  the  evidt*nce  against  him  wuh  such  as  to  exclude  to  a 
moiiU  certainty  every  8UppOMiti<»n  (or  hypoThesin)  but  that  of 
Ills  guilt,"  asserts  a  correct  lega.  proposition,  and  ought  to  be 
giv«Mi  iit  the  request  of  the  pris  »ner. — Mose  v.  The  State 211 

30.  Same. — But  a  charge  which  asserts  that  he  is  entitled  to  an  ac- 
quittMi,  "  unless  the  evidence  aginst  him  was  such  as  to  exclude 
to  i\  moral  certainty  every  pfjssible  hypothesis  but  that  of  his 
guilt,"  is  erroneous 211 

81.  Change  on  weight  of  evidence  as  compared  with  evUle^ice  in  re- 
pot t  (I  case. — Under  an  indictnu-iit  cnaiginj;  a  man  and  woman 
w  •  living  together  in  adultery,  tlje  ile.i'niant  8  counsel  read  to 
t  .•  jii.y  the  reported  ease  of  Mosner  «.  Mo»»er,  (29  Ala.  313,)  in 
Avlii  -J  the  evidence  was  held  insufficient  V.  establish  the  fact  of 
adulrery ;  and  asked  tlie  court  to  charge  the  jury,  "that,  unless 
t.ey  believed  the  facts  of  the  case  at  bar  were  stronger  and 
mtire  conclusive  of  guilt  than  the  facts  in  that  case,  the  defend- 
ant ought  to  be  acquitted," — hehl^  tliat  the  charge  was  properly 
reused.— Blackman  v.  The  State 295 

32.  (  harge  ignoring  prtntfoj  venue. — A  charge  to  the  jury,  instruct- 
ing them  that,  on  a  hypothetical  stare  of  faets,  not  including 
proof  of  the  venue,  th  •  prisoner  '*  would  be  gudty  as  chargetl," 
is  erroneous,  and  will  work  a  reversal  of  the  judgment  of  con- 
vi(:tion,  altliough  the  record  shows  that  it  was   given  "among 

other  charges."— Henry  v.  The  State 268 

See,  also,  Corpobations,  4, 5. 

CUSTOM. 

1.  A»  to  employment  of  hired  slave. — In  an  action  by  the  owner, 
against  the  sub-bailee  of  the  hirer,  to  recover  damages  for  the 
loss  of  a  slave,  who  was  accidentally  killed  while  assisting  to 
raise  a  gin-house  on  the  defendant's  plantation,  (the  contract  of 
hiring  being  general  in  its  term,)  although  it  may  be  cotrpctent 
for  the  defendant  to  prove  that  prudent  masters  are  generally  in 
the  habit  of  employing  their  own  slaves  in  that  service  when 
necessary,  he  cannot  prove  a  local  custom  among  planters  to 
send  their  own  and  their  hired  slaves  to  assist  their  neighbors 
in  raising  gin-houses. — Jones  v.  Fort 449 

DAMAGES. 

1.  For  breach  of  special  contract. — Under  a  contract  by  which  the 
plaintiff  agreed  to  let  the  defendants  have  all  the  pine  timber  on 
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DAMAGES — coNTiNUKD. 
hiK  laiidH  ihat  was  suitable  for  good  lumber,  and  the  defendants 
agreed  to  saw  the  same  into  lumber  and  sell  it  as  soon  as  they 
could,  to  saw  no  other  lumber  until  it  was  done, and  to  pay  tiie 
plaiuiiff,  annually,  in  money,  one-fifth  of  the  gross  procoedH  of 
the  lumber  sold  and  collected  by  them, — but  one  action  lies  fnr 
the  defendants'  failure  and  refusal  to  saw  all  the  timber  on  tlie 
plaintiflf's  land;  in  which,  although  the  time  of  performance 
may  not  then  have  elapsed,  he  is  entitled  to  recover  damagcH 
for  the  continued  and  prospective  failure  of  periormance,  to  be 
assessed  upon  the  basis  of  value  at  the  time  of  the  breach  ;  and 
the  measure  of  his  recovery  is  the  profits  which  would  have 
accrued  to  him  from  the  defendants'  performance  of  their  con- 
tract, to  be  ascertained  by  deducting  the  value  of  the  timber 
left  unsawed  from  one-fifth  the  value  of  the  timber  which  it 
would  have  made.— Fail  &  Miles  v.  McPlee 61 

2.  For  breach  qf  warranty  of  soundnexs  of  slave. — In  an  action  to  re- 
cover damages  for  a  breach  of  warraTity  of  the  soundness  of  a 
slave,  the  right  to  recover  the  reasonable  charges  of  ibv  physi- 
cians who  have  attended  tlie  slave,  does  not  depend  uptMi  thf 
fact  that  they  have  been  paid. — Kelly  v.  Cunningham   78 

DEEDS. 

1.  Destruction  qf  deed,^Thh  destruction  of  a  deed,  by  or  witu  tlie 
consent  of  the  grantee,  does  not  re-invest  the  grantor  with  the 
legal  title  to  the  premises  conveyed. — Gimon  v.  Davis 589 

2.  Constrtictive  notice  of  mortgage  and  unregistered  deed-^  The  regis- 
tration of  a  mortgage  is  constructive  notice  only  to  those  who 
hold  under  the  mortgagor,  (correctnig  dictum  in  Center  v.  JP,  (h 
M.  Bank,  22  Ala.  743 ;)  but,  if  the  mortgagor,  having  voluntarily 
destroyed  an  unregistered  deed  to  himself,  and  procured  tne  exe- 
cution of  a  deed  by  his  vendor  to  a  trustee  for  his  wife,  joins 
with  his  wife  and  the  trustee  in  a  conveyance  to  a  purchaser, 
the  registration  of  the  mortgage  charges  the  purchaser  with 
constructive  notice  of  such  unregistered  deed,  and  he  cannot 
successfully  defend  an  action  at  law  by  one  claiming  under  a 
subsequent  purchase  at  execution  sale  against  the  mortgagor. .   589 

3.  Validity  of  deed  of  trust  for  benefit  of  prtferred  creditors. — A 
deed  of  trust,  made  by  a  debtor  in  failing  circumstances,  while 
actions  at  law  were  pending  against  him,  and  only  a  few  days 
before  the  rendition  of  judgments ;  conveying  his  stock  of  mer- 
chandise, store-house  and  residence,  which  constituted  the  bulk 
of  his  visible  property,  to  a  trustee  for  the  benefit  of  certain 

Jbcna-fde  creditors ;  authorizing  the  trustee  to  sell  the  goods  "  at 
either  public  auction  or  private  sale,  as  in  his  judgment  may  be 
best  calculated  to  bring  the  largest  sum  of  money  ;"  and  pro- 
yidiug  that  the  proceeds  of  the  sale  of  the  property,  after  pay- 
ment in  fall  of  the  secured  debts,  together  with  the  costs  and 
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ch'arj^es  attending  the  execution  of  the  trust,  should  be  paid  over 
to  the  grantor  or  his  order,  (which  deed  was  declared  by  this 
court,  on  a  former  appeal,  not  to  be  fraudulent  and  void  on  its 
face,) — held  not  fraudulent  in  fact,  on  proof  that  the  trustee  sold 
the  goods  at  retail,  and  mostly  on  credit  till  the  end  of  the  cur- 
rent year  ;  that  the  grantor  afterwards  paid  some  of  the  secured 
debts  with  funds  not  conveyed  by  the  deed  ;  and  that  he  de- 
clare'! a  few  days  after  the  execution  of  the  deed,  but  not  in  the 
presence  of  the  beneficiaries,  that  his  object  in  executing  it  was 
"to  keep  the  executions  out  of  his  house." — Stetson  &  Co.  v. 
Miller  642 

4.  Difference  between  deed  of  trust  and  general  assignment. — A  deed 
of  trust,  executed  by  a  debtor  in  failing  circumstances,  and  con- 
veying the  bulk  of  his  visible  property  to  a  trustee  for  the  ben- 
efit of  certain  preferred  creditors,  cannot  be  held  a  general  as- 
signment, (Code,  { 1556.)  when  it  appears  that  the  grantor  had 
also  notes  and  accounts  due  him,  of  considerable  value,  not  con- 
veyed by  the  deed. 

6.  Deed  of  gift  to  looman  "  and  heirs  of  her  body.** — Under  a  deed 
of  jift,  by  which  the  grantor,  after  reciting  his  wish  to  make 
permanent  provision  for  an  unmarried  daughter  and  her  chil- 
dren, conveyed  certain  slaves  to  a  trustee,  "for  the  sole  use  of 
my  [his]  said  daughter  Prudence  and  the  heirs  of  her  body  for- 
ever ;  but,  in  case  the  said  Prudence  shall  die  without  an  iteir, 
then  the  said  negroes,  together  with  their  increase,  to  return  to 
my  estate,  to  be  equally  divided  between  her  brothers  and  sis- 
ters,"- hehl^  that  the  interest  of  the  daughter,  whatever  it  might 
be,  terminated  at  her  death,  and  that  the  children  then  took  tlie 
absolute  property  as  remainder-men. — Williams  v.  McCouico....    22 

6.  Same,  —  k  deed  of  gift,  by  which  nlaves  are  conveyed  to  a  trus- 
tee, "for  the  sole  and  separate  use  and  benefit,  and  for  the  sup- 
port and  maintenance,"  of  a  married  woman  "  and  the  heirs  of 
her  body,  free  from  and  uncontrolled  by  her  said  husband,  and 
to  be  in  no  manner  subject  to  or  liable  for  his  debts,"  confers 
upon  her  the  absolute  equitable  interest  in  the  slaves,  and 
gives  her  children  no  estate  whatever,  either  jointly  with  her, 

or  as  remainder-men. — ^Young  v.  Kinnebrew 67 

7.  Same, — A  deed  of  gift,  by  which  slaves  and  other  personal  prop- 
erty are  conveyed  to  a  trustee,  in  trust  for  the  separate  use  and 
benefit  of  the  grantor's  daughter,  tht^n  a  married  woman  hav- 
ing children,  **and  the  heirs  of  her  body  now  begotten  and 
hereafter  to  be  begotten,"  free  from  the  control,  debts  and  liabili- 
ties of  her  husband  ;  with  a  further  stipulation,  that  the  trustee 
should  permit  the  daughter  to  have  the  possession  and  control 
of  such  portion  of  the  proper^  "as  shall  and  may  be  necessary 
for  the  welfare  and  comfort  of  her  and  her  children,"  but  should 
have  power,  at  his  discretion,  to  take  the  property  into 
his  own  possession,  *'  and  so  to  employ  and  manage  the  same 
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as  shall  be  to  the  true  interest  and  benefit  of  her  and  her 
children," — confers  upon  the  daughter's  children,  who  were 
living  when  the  deed  was  executed,  an  equal  and  joint  interest 
with  their  mother,  subject  to  diminution  hy  the  subsequertt 
birth  of  other  children. — Robertson  &  Pettibone  v.  Johnston... .  197 
8.  Gift  to  *'  children  **  held  not  to  include  grand-children. — ^Under  a 
deed  of  gift  by  which  slaves  are  conveyed  to  a  trustee,  in  trust 
for  the  sole  and  separate  use  of  the  grantor's  married  daughter 
during  coverture,  and,  '-  upon  the  dissolution  of  said  marriage," 
to  be  conveyed  ''to  the  present  and  future  children,  the  off- 
spring of  said  marriage,  that  may  be  living  at  the  time  ot  the 
happening  of  said  dissolution  of  marriage,"— grand-children, 
whose  parent  was  living  at  the  time  the  deed  was  executed,  but 
died  before  the  dissolution  of  the  said  marriage,  take  no 
interest — McGuire  v.  Westmoreland 600 

DEPOSITIONS. 

1.  Objection  to  reaponsiveness  of  ansufcr, — ^An  objection  to  a  part  of 
a  deposition,  on  the  ground  that  it  is  not  responsive  to  any  in- 
terrogatory, cannot  be  made  for  the  first  time  during  the  trial. 
Clement  v.  Cureton 120 

2.  Indefinite  objection. — A  motion  to  suppress  a  deposition,  "  be- 
cause the  witness  did  not  answer  material  portions  of  the  3d, 
4th,  and  5th  cross-in terrogatoi  ies,"  is  too  general  and  indefi- 
nite.— Howard  v.  Pieman 721 

DETINUE. 

1.  Liability  of  turetiea  on  detinue  bond,— There  is  no  statute  in  this 
State,  authorizing  a  summary  judgment  for  costs  against  the 
sureties  on  a  detinue  bond,  jointly  with  their  principal,  on  his 
dismissal  of  the  suit-  Garrett  &  Brooks  v.  Fuller 179 

DIVORCE. 

1.  Proof  of  adultery.— To  establish  the  charge  of  adultery  by  cir- 
cumstantial evidence,  the  circumstances  proved  must  be  such 
as  would  lead  the  guarded  discretion  of  a  reasonable  and  just 
man  to  the  oonolasion  that  the  crime  had  been  committed ; 
but  the  fact  that  the  husband,  without  justifiable  cause,  vol- 
untarily abandons  his  wife's  bed  within  a  year  after  their  mar- 
riage, lends  additional  weight  to  suspicious  circumstances 
against  him,  and  tends  to  give  them  an  unfavorable  construo- 
tion.  Tested  by  these  rules,  the  evidenoe  in  this  case  is  suffi- 
cient to  prove  adultery  on  the  part  of  the  husband.^  Jeter  v. 
Jeter 391 

2.  Alimony;  how  decreed. — ^When  a  decree  of  divorce  a  mnculo 
matrimonii  is  rendered  in  favor  of  the  wife,  the  statute  (Code, 
i  1971)  authorizes  the  chancellor  to  allow  her  a  sum  of  money 

in  gross  by  way  of  permanent  alimony 391 
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3.  Amount  of  alimony. — In  determining  the  amount  of  perma- 
nent alimony  to  be  allowed  to  the  wife,  when  a  divorce  is 
granted  to  her  on  account  of  the  husband's  adultery,  her  own 
conduct  is  a  proper  matter  for  consideration,  (Code,  {  1972  ;) 
but  the  mere  fact  that,  after  her  abandonment  by  her  husband, 
she  spoke  of  him  and  of  her  former  engagement  to  be  mar> 
ried  to  another  man  in  an  indiscreet  and  improper  manner, 
does  not  justify  the  denial  of  a  liberal  allowance  to  her 391 

4.  iSaine. — An  allowance  of  $20,000  to  the  wife,  as  permanent  ali- 
mony, where  the  value  of  the  husband's  estate  is  between 
$40,000  and  $50,000,  would,  ordinarily,  be  excessive;  but,  under 
the  special  circumstances  of  this  case — it  appearing  that  the 
husband  had  only  two  children,  the  elder  of  whom  was  a  man 
thirty  years  old,  for  whom  he  had  already  made  liberal  pro- 
vision, while  he  disowned  the  younger,  who  was  the  only  child 

of  the  •  omplainant — is  not  unreasonable 391 

5.  Eahmnte  ofwiJe^H  statutory  separate  entate  in  determining  amount 
oj  pc»  niauent  ahmony. — After  the  delivery  of  the  opinion  in 
this  caAc  affirming  the  chancellor's  decree  on  the  merits,  but 
remanding  the  cause,  in  order  that  a  reference  to  the  master 

•  might,  he  made  to  ascertain  the  amount  of  compensation  to  be 
allowed  to  the  complainant's  nolicitors,  the  parties  compromised 
the  matters  in  controversy  between  them ;  and  after  the  full 
ex  ecu  lion  of  the  agreement,  by  which  the  appellant  obtained 
some  advantages  to  which  he  was  not  entitled  under  the  de- 
cree, lii-*  counsel  having  called  the  attentioYi  of  the  court  to 
tlie  fact,  not  before  noticed,  that  the  wife  was  shown  by  the 
reconi  to  possess  a  statutory  separate  estate,  the  value  of  which 
did  not  appear  to  have  been  shown  in  any  manner  to  the  chan- 
cellor, or  h)  have  been  estimated  by  him  in  determining  the 
amount  of  her  permanent  alimony, — hetd,  that  the  decision  in 
the  cause,  under  these  circumstances,  should  not  be  considered 
as  settling  the  rule,  that  an  allowance  out  of  the  husband's 
estate,  as  permanent  alimony  to  the  wife,  can  be  sustained  on 
appeal,  where  the  wife  has  a  statutory  separate  estate,  unless 
it  appears  that  the  value  of  that  est  tte  was  shown  to  the  chan- 
cellor, either  by  the  evidence  in  the  cause,  or  by  the  report  of 
the  master  under  a  reference.  (A.  J.  Walker,  C.  J.,  dissenting, 
held,  tnat  in  view  of  the  great  disparity  between  the  estates  of 
the  parties,  as  disclosed  by  the  record,  the  appellate  court 
should  take  judicial  notice  of  the  fact  that  the  wife's  separate 
estate  was  not  sufficient  for  her  maintenance.) 391 

d.  Alimony  pendente  Itte, — An  order  for  the  allowance  of  tempo- 
rary alimony,  though  usually  made  at  an  early  stage  of  the 
cause,  and  on  a  reference  to  the  master,  may  be  made  on  the 
final  hearing,  without  an  order  of  reference;  the  allowance  is 
not  restricted  to  a  sum  sufficient  to  provide  for  the  wife  the 
mere  necessaries  of  life,  but  depends  on  the  circumstances 
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and  social  position  of  the  parties;  and  the  decision  of  the 
chancellor  will  not  be  reversed  by  the  appellate  court,  unless 

the  record  presents  a  strong  and  plain  case  of  error 391 

7.  Allowance  of  solicitors'  fees, — An  allowance  for  the  fees  of 
the  wife's  solicitors  must  be  restricted  to  the  actual  reasonable 
value  of  their  services,  and  should  not  be  made  without  a  refer* 
ence  to  the  master,  or  proof  as  to  the  proper  amount 391 

DOWER. 

1.  What  law  governs  right  of  dower, — Authorities  cited  on  the 
question,  whether  the  widow's  right  of  dower  is  governed  by 
the  law  which  was  of  force  at  the  time  of  the  husband's  death, 
or  by  that  which  was  in  existence  at  the  time  of  the  marriage 
and  acquisition  of  the  land. — Harrison  v.  Boyd 208 

2.  Same. — The  widow's  right  of  dower  is  governed  by  the  law 
which  was  of  force  at  the  time  of  the  husband's  death,  and 
not  by  that  which  was  in  existence  at  the  time  of  the  mar- 
riage, or  of  the  husband's  acquisition  of  the  land. — Boyd  v. 
Harrison 588 

3.  When  widow  is  entitled  to  dower, — Under  the  Code,  (J  1854,) 
the  widow  is  not  entitled  to  dower  in  lands  which  were  pur- 
chased by  her  husband  at  an  administrator's  sale,  but  of  which 
he  never  received  any  conveyance,  not  having  made  full  pay- 
ment of  the  purchase-money  at  the  time  of  his  death 203,  538 

4.  When  widow  is  entitled  to  rents  of  dwelling-hoiise, — The  widow's 
statutory  right  to  retain  possession  of  the  dwelling-house  in 
which  her  husband  most  usually  resided  next  before  his  death, 
with  the  adjacent  plantation,  (Code,  JJ 1359, 1354,  1367,)  and 
her  consequent  right  to  recover  the  rents  thereof,  attach  only 

to  the  premises  of  which  she  is  dowable 203 

ENTRY  AND  DETAINER— Forcible  and  Unlawful. 

1.  Variance  between  summons  and  complaint. — In  an  action  of  forci- 
ble entry  and  detainer,  removed  by  appeal  from  a  justice's 
court  into  the  circuit  court,  (Code,  2  2864, )  the  cause  being 
triable  de  novo,  the  complaint  should  not  be  rejected,  on  ac- 
count of  a  variance  between  it  and  the  cause  of  action  en- 
dorsed on  the  summons  issued  by  the  justice. — Van  Aspen  v. 
Towusend -  582 

ERROR  AND  APPEAL. 

I.  When  Appeal  Lies. 

1.  From  decision  on  petition  Jar  hah,  corp. — An  appeal  does  not  lie 
to  the  supreme  court,  from  the  decision  of  a  probate  judge  on 
a  petition  for  habeoii  corpus.— {Code,  ^  3016, 3710-47.)— Guilford 
V.  Hicks 95 
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ERROR  AND  APPEAL— continued. 

2.  From  order  for  mandamus, — An  appeal  lies  to  the  supreme 
court,  from  an  order  of  the  circuit  court  granting  a  7nandamv8 
against  the  mayor  of  a  city.— Withers  v.  The  State 252 

II.  Practice. 

3.  Amendment  of  judgment  pending  appeal.— When  a  judgment  is 
amended  nunc  pro  tune  during  the  pendency  of  an  appeal,  and 
the  amendment  brought  up  on  certiorari  previously  sued  out, 
the  amended  judgment  is  properly  before  the  appellate  court. 
Dow  V.  Whitman  &  Ousley 604 

4.  What  is  revisabU. — In  civil  causes,  the  appellate  court  will  not 
notice  any  assignment  of  error  which  is  not  insisted  on  in  the 
argument  of  the  appellant's  counsel. — Howard  v.  Coleman 721 

5.  Same. — On  appeal  from  a  decree  in  chancery,  dissolving  an 
injunction  on  the  denials  of  the  answer,  without  passing  on 
the  equity  of  the  bill,  the  appellate  court  will  only  consider 
the  single  question  decided  by  the  chancellor. — McLaughlin 

V.  McLaughlin 145 

6.  Same, — On  appeal  by  the  complainants  from  a  final  decree  in 
chancery  in  their  favor,  assigning  as  error  the  rules  adopted 
by  ihe  chancellor  for  the  statement  of  the  accounts  between 
the  parties,  the  appellate  court  will  not,  at  the  instance  of  the 
appellees,  consider  the  equity  of  the  bill. — Bobe's  Heirs  v. 
Stickney 482 

7.  Same, — On  appeal  from  a  final  decree  in  chancery,  granting 
to  the  wife  a  divorce  a  vinculo  matrimonii,  and  ordering  the 
husband  to  pay  her  a  specified  sum  as  temporary  alimony,  and 
an  additional  sum  to  her  solicitors  as  compensation  for  their 
services,  the  order  for  the  payment  of  the  solicitors'  fees  is 
revisable ;  but,  on  the  question  whether  the  order  for  the  pay- 
ment of  temporary  alimony  is  revisable,  the  minority  of  the 
court  express  no  opinion.  (A.  J.  Walker,  G.  J.,  dissenting, 
held  that  neither  portion  of  the  order  for  the  payment  of 
money  was  revisable.) — Jeter  v.  Jeter 391 

8.  Conclusiveness  of  judicial  decision, — A  decision  j  of  the  supreme 
court  is  the  law  of  the  case  in  which  it  is  pronounced,  and  its 
correctness  cannot  be  questioned  on  a  second  appeal. — Round- 
tree  V.  Turner 555 

9.  Same.^Kitet  a  judgment  of  the  probate  court  has  been  twice 
reversed  on  error,  and  the  cause  remanded  for  further  pro- 
ceedings, the  appellate  court  will  not,  on  a  third  appeal,  con- 
sider the  question  whether  the  probate  court  had  jurisdiction 
of  the  proceeding ;  that  question  having  been  implicity  in- 
volved in  the  former  decision,  although  the  point  was  not 
then  directly  made. — Mims  v.  Sturdevant 636 

10.  Sam^. — Under  a  bill  filed  by  a  creditor,  against  the  personal 
representative  and  several  legatees  of  his  deceased  debtor, 
seeking  satisfaction  of  his  debt  out  of  the  property  in  the 
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ERROR  AND  APPEAL— continued. 
bands  of  the  legatees,  the  guardian  ad  litem  of  the  infant  lega- 
tees put  in  a  formal  answer,  denying  all  the  allegations  of  the 
bill ;  one  of  whiqh  allegations  was,  that  the  testator  was  in- 
debted to  the  complainant.  The  only  evidence  of  indebted- 
ness adduced  by  the  complainant  was  a  judgment  against  the 
testator's  executor,  rendered  after  the  executor's  assent  to  the 
defendants'  legacies.  On  writ  of  error  from  the  chancellor's 
decree,  one  of  the  assignments  of  error  by  the  defendants  was, 
the  rendition  of  a  final  decree  for  the  complainant  without  any 
proof  of  the  testator's  indebtedness  to  him.  In  the  opinion 
of  the  supreme  court  it  was  said,  t'  The  debt  against  the  testa- 
tor is  well  established."  Held,  on  a  second  appeal  by  the  de- 
fendants, after  the  infants  had  attained  their  majority,  and  had 
put  in  an  answer  requiring  proof  of  the  testator's  indebtedness 
to  the  complainant,  that  this  opinion  precluded  inquiry  into 
the  legal  question,  whether  a  judgment  against  the  executor, 
rendered  after  his  assent  to  the  defendants'  legacies,  was,  as 
against  them,  evidence  of  the  testator's  indebtedness  to  the 
complainant. — Sanders  v.  Godlejr's  Adm'r 50 

11.  Error  without  injury, — The  correctness  of  a  charge  to  the 
jury,  which,  however  erroneous,  could  not  have  prejudiced  the 
appellant,  will  not  be  revised,  at  his  instance,  by  the  appellate 
court — Williams  &  Smart  v.  Carpenter  &  Co 9 

12.  Same, — Where  the  defendant's  title  is  afiBrmatively  shown  to 
have  been  wholly  insuflScient  to  overturn  the  plaintiff's  prima- 
facie  case,  the  appellate  court  will  not,  at  his  instance,  inquire 
into  the  correctness  of  any  of  the  rulings  of  the  primary  court 
adverse  to  him. — McTyer  v.  McDowell 39 

13.  Same, — The  admission  of  evidence,  which,  though  illegal,  is 
simply  redundant  or  superfluous,  is,  at  most,  error  without  in- 
jury.—Bishop  V,  Blair 80 

14.  Slime, — The  admission  of  evidence  to  prove  a  fact  which  is 
admitted  by  the  pleadings,  is,  at  most,  error  without  ii^'ury. 
Ala.  &  Miss.  Rivers  Railroad  Co.  v.  Sanford  &  Reid 703 

15.  Same, — The  admission  of  irrelevant  evidence,  in  rebuttal  of 
irrelevant  evidence,  is,  at  most,  error  without  injury. — Wat- 
son V.  Tool  &  Nicholson 13 

16.  Same. — The  wrongful  sustaining  of  a  demurrer  to  a  special 
pica,  when  the  d:^fendant  might  have  had  the  benefit  of  the 
same  defense  under  his  other  pleas,  is,  at  most,  error  without 
injury. — Powell  v.  Asten 140 

17.  Same, — The  appellate  court  will  not  inquire  into  the  legality 
of  a  question  propounded  to  a  witness,  when  the  answer  there- 
to elicited  no  illegal  evidence. — Clement  v.  Cureton 120 

18.  Same,— The  admission  of  legal  evidence,  for  an  illegal  pur- 
pose, is  not  a  reversible  error :  it  is  the  duty  of  the  party  to 
limit  its  effect  by  asking  an  appropriate  charge  to  the  jury. 
Robinson's  Adm'rs  v.  Allison 525 
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19.  Practice  on  error  in  appeal  or  certiorari  cases, — In  appeal  and 
certiorari  cases,  which,  when  the  amount  in  controversy  is  less 
than  $20,  are  tried  by  the  court  without  the  intervention  of  a 
jury,  (Code,  J  2369,)  the  judgment  of  the  cfrcuit  court  will 
not  be  reversed  on  error,  unless  its  decision  on  the  facts  is 
shown  to  be  manifestly  wrong. — Dane  v.  Mayor  of  Mobile. . .  304 

20.  Presumption  in  favor  of  regularity  of  pleadings,— Vfhen  a  de- 
murrer has  been  sustained  by  the  primary  court,  the  appellate 
court  will  preoume,  unless  the  record  affirmatively  shows  the- 
contrary,  that  the  causes  of  demurrer  were  specified,  as  required 

by  the  statute. — Newsom  v.  Huey 37 

21.  Presumption  in  favor  qf  judgment,— Where  the  rulings  and 
judgment  of  the  circuit  court  can  be  sustained  under  the  pro- 
visions of  the  Code,  but  not  under  the  former  law,  the  appellate 
court  will  presume,  unless  the  record  repels  such  presump- 
tion, that  the  facts  of  the  case  brought  it  within  the  provisions 

of  the  Code.— Harrison  v.  Boyd 203 

22.  Same. — On  appeal  from  a  judgment  of  the  circuit  court,  re- 
versing a  decree  of  the  probate  court, — by  which  decree  an 
administrator  was  charged  with  interest  on  the  money  in  bis 
hands,  although  he  made  the  statutory  affidavit,  (Code,  i  1813:) 
if  the  record  does  not  show,  by  bill  of  exceptions  or  otherwise, 
the  evidence  which  was  before  the  probate  court,  the  appellate 
court  will  presume  that  the  evidence  justified  its  decision. 
Roundtree  &  Kirby  v.  Snodgrass 185 

23.  Same. — In  a  case  which  was  tried  before  a  probate  judge 
without  the  intervention  of  a  jury,  the  appellate  court  wil 
presume,  unless  the  contrary  is  affirmatively  shown,  that  his 
decision  was  justified  by  the  evidence. — Guilford  v.  Hicks  . .     95 

24.  &ame. — If  the  validity  of  an  indictment,  found  at  a  special 
term  of  the  city  court  of  Mobile,  depended  upon  the  fact 
that  the  accused  was  in  custody  at  the  time  it  was  found,  and 
the  record  did  not  affirmatively  show  that  he  was  not  then 
in  custody,  the  appellate  court  would  presume,  in  favor  of 
the  judgment,  that  he  was  then  in  custody. — Harrington  v. 
The  State 236 

III.   Judgment. 

25.  Judgment  reversed  in  part,  and  rendered. — A  judgment  for  costs 
against  the  sureties  on  a  detinue  bond,  jointly  with  their  prin- 
cipal, will  be  reversed  on  error  as  to  the  sureties,  and  affirmed 

as  to  their  principal. — Garrott  &  Brooks  v.  Fuller 179 

26.  Remandment  of  cause  on  reversal, — On  the  reversal  of  a  judg- 
ment of  the  circuit  court,  rendered  on  demurrer  to  evidence, 
or  on  an  agreed  state  of  facts,  the  cause  will  bo  remanded. 
Tenn.  and  Coosa  Railroad  Co.  v.  Moore 372 

27.  Decree  affirmed  in  part^  and  reversed  and  remanded  in  part 
The  decree  of  the  chancellor  in  this  case,  granting  a  divoroe 
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to  the  wife,  wasVeversed,  and  the  cause  remanded,  m  to  the 
order  making  an  allowanoe  to  the  wife  for  her  solioitors'  fee«, 
but  WEB  affirmed  in  every  other  respect ;  and  the  costs  of  the 
appeal  were  imposed  on  the  appellant. — Jeter  v.  Jeter 391 

28.  Judgment  reversed  and  rentUred. — On  .appeal  from  a  judg- 
ment against  a  garnishee,  in  a  case  removed  from  a  justice's 
court  by  certiorari^  an  error  in  the  amount  of  the  judgment, 
which  might  have  been  corrected  on  motion  in  the  circuit 
court,  will  be  corrected  by  the  appellate  court,  at  the  costs 
of  the  appellant. — Gk»uld  v.  Meyer 565 

ESTATES  OF  DECEDENTS. 

1.  Jurisdiction  of  probate  court  to  sdl  real  estate, — ^The  probate 
court  has  no  jurisdiction  to  order  the  sale  of  lands,  for  the 
purpose  of  division  among  a  decedent's  heirs-at-law  or  devi- 
sees, when  the  decedent  had,  at  the  time  of  his  death,  no  title 
whatever  to  the  land,  either  legal  or  equitable. — ^Bishop  v. 
Blair 80 

2.  Preeeniation  of  claim, — in  an  action  against  executors,  on  a 
decree  rendered  against  their  testator  in  his  life-time,  (the 
statute  of  non-claim  being  pleaded,)  a  witness  for  plaintiff  tes- 
tified, that  the  defendants  were  informed  of  the  nature  and 
amount  of  the  demand,  and  frequently  admitted,  within 
eighteen  months  after  the  grant  of  letters  testamentary,  '*that 
the  plaintiff  was  claiming  said  decree  of  said  estate,  but  said 
they  expected  to  be  able  to  prove  it  had  been  paid  ;"  and  that 
on  a  partial  settlement  with  the  probate  court,  made  within 
eighteen  months  after  the  grant  of  their  letters,  they  reserved 
money  to  pay  said  decree,  provided  they  should  be  compelled 
to  pay  it, — held,  that  this  evidence,  if  believed  by  the  jury, 
might  justify  them  in  finding  that  the  claim  was  duly  present 

ed  to  the  executors. — ftazier's  Executors  v.  Praytor 691 

See,  also,  Chancery,  7-9. 

ESTOPPEL. 

1.  Entoppel  en  pais. — An  estoppel  resting  in  parol  can  have  no 
effect,  at  law,  upon  the  title  to  land. — Gimon  v.  Davis 589 

2.  Estoppel  by  record, — In  proceedings  before  the  probate  court, 
on  the  petition  of  a  widow,  for  the  allotment  of  her  dower,  the 
mere  fact  that  the  husband's  administrator  is  named  as  a  de- 
fetidant  in  the  marginal  statement  of  the  parties'  names,  and 
a  decree  for  costs  rendered  against  him,  is  not  sufficient  to 
show  that  he  was  a  party ;  consequently,  the  record  is 
not  admissible  evidence  against  him,  in  a  subsequent  action 
by  the  widow  for  the  recovery  of  rents,  and  does  not  estop 
him  from  denying  the  husband's  seizin  of  the  lands. — Har- 
rison V.  Boyd 533 

50 
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3.  By  record,  and  by  clcU  en  pais. — A  decree  of  Bale  by  the  probate 
court,  for  the  purpose  of  division  among  heirs  or  deviseeB,  does 
not  operate  an  estoppel  against  a  party  thereto,  when  the  pro- 
ceedings are  void  for  want  of  jurisdiction  in  the  court;  nor  is 
the  party  estopped,  at  law,  from  disputing  the  title  of  the  pur- 
chaser, by  the  fact  that  he  stood  by  and  permitted  the  sale, 
without  objection,  afterwards  refused  to  let  the  purchaser  sur- 
render his  purchase,  receiTed  a  part  of  the  purchase-money  in 
distribution,  and  subsequently  bought  from  the  purchaser  a 
right  of  way  over  the  land. — Bishop  v.  Blair 80 

4.  Against  tenant  from  denying  landlord's  tiUe,— 'An  order  of  the 
commissioners'  court,  granting  to  the  defendant  a  private 
right  of  way  through  the  plaintiff's  lands,  does  not  estop  the 
defendant,  when  sued  for  the  commission  of  a  trespass  on  lands 
outside  the  track  of  the  private  road,  from  disputing  the  plain- 
tiff's title  to  the  land 80 

5.  Same, — The  acceptance  of  a  lease  from  a  stranger,  by  a  party 
who  is  in  possession  of  land,  if  done  "in  ignorance  of  his 
rights,''  does  not  estop  him  from  afterwards  impeaching  the 
validity  of  such  stranger's  title. — ^Cain  v.  Gimon 168 

Ct.  Estoppel  ogainH  adnUnistrator  from  denying  intestates  seizin, — In 
an  action  by  the  widow,  against  the  husband's  administrator, 
to  recover  the  rents  of  the  dwelling-house  in  which  the  hus- 
band most  usually  resided  next  before  his  death,  (Code,  1 1359,) 
the  defendant  is  not  estopped  from  denying  that  his  intestate 
had  such  title  to  the  premises  as  is  necessary  to  support  the 
action.^Harrison  v.  Boyd 633 

EVIDENCE. 

I.   Advissibilitt  and  Relkvanct. 

1.  Relevancy  qf  evidence  rebutting  fraud  in  execution  of  conveyance. 
In  trespass  against  a  sheriff,  for  levying  an  attachment  on  a 
stock  of  goods  claimed  by  the  plaintiffs  under  a  conveyance 
from  the  defendant  in  attachment,  which  conveyance  is  im- 
peached for  fraud  by  the  defendant ;  the  defendant  having 
proved  that,  about  the  time  of  the  execution  of  the  convey- 
ance for  the  stock  of  goods,  the  debtor  also  conveyed  all  Lis 
other  property  to  the  plaintiffs,  taking  their  notes  for  the 
purchase-money^  and  having  produced  other  evidence  of  fraud 
in  the  execution  of  the  conveyances,  it  is  competent  for  the 
plaintiffs,  in  rebuttal,  to  prove  that  the  proceeds  of  these  notes 
were  used  by  him  in  payment  of  pre-existing  bonorfide  debts 
and  that  the  plaintiffs  had  paid  the  debts  which,  by  their  con- 
tract with  him,  they  had  bound  themselves  to  pay ;  and  the 
fact  that  these  payments  were  made  after  the  levy  of  the  at- 
tachment, and  after  the  institution  of  the  suit,  does  not  affect 
the  admissibility  of  the  evidence.— Watson  v.  Tool  &  Nicholson    13 


Digitized  by 


Google 


INDEX.  779 


EVIDENCE— CONTINUED. 

2.  Releoancy  qf  evid&noe  to  prove  performance. — In  an  action  to 
recover  damages  for  a  breach  of  one  of  the  stipulations  of  a 
contract,  evidence  showing  the  defendant's  performance  of 
another  distinct  stipulation  is  irrelevant. — Fail  &  Miles  v. 
McRee. 61 

3.  Relevancy  qfenid$nce  distinguiehed  from  sufficiency, — In  trespass 
qwire  dausum  f regit,  the  evidence  of  a  witness  who  testifies  to 
a  trespass  committed  by  defendant  on  lands  belonging  to  plain- 
tiff, but  cannot  identify  those  lands  as  the  lands  described  in 
the  complaint,  cannot  be  excluded  from  the  jury  on  motion. 
Pike  V.  Elliott 09 

4.  Murder;  relevancy  of  prisoner'' s  suhseqwent  acts  and  declarations  as 
evidence. — Under  an  indictment  for  murder,  it  having  l)een  shown 
that  the  prisoner  and  the  deceased,  while  on  a  drunken  frolic, 
had  au  altercation  together,  which  resulted  in  a  fight  between 
them ;  that  the  prisoner  struck  the  deceased  with  a  brick-bat 
during  the  fight,  and  that  the  latter  died  from  the  effects  of  the 
blow  during  the  following  night, — it  is  competent  for  the  State 
to  prove,  "  that  about  a  half-hour  after  the  blow  had  been  given, 
and  after  the  fight  was  entirely  over,  and  after  the  parties  had 
left  the  place  where  the  fight  occurred,  the  prisoner  went  to 
the  place  where  the  deceased  was,  with  a  pistol  in  his  hand, 
and  said  he  had  come  to  kill  the  damned  old  rascal.'' — McManus 

V.  The  State 285 

5.  Relevancy  9f  evidence  con-oiorating  confessions  of  prisoner  and 
dying  declarations  qf  deceased, — The  fact  that  a  buckshot,  of  the 
size  admitted  by  the  prisoner  to  have  been  used  by  him  in 
shooting  the  deceased,  was  found  a  month  afterwards,  lodged 
in  a  tree  near  the  scene  of  the  murder,  within  the  range  of  a 
gun  discharged  under  the  circumstances  detailed  in  the  dying 
declarations  of  the  deceased  and  in  the  confessions  of  the  pris- 
oner, is  relevant  evidence,  as  corroborating  those  declarations 
and  confessions, — Mose  v.  The  State 211 

6.  Belwancy  of  evidence  to  prove  adultery. — Under  an  indictment 
against  a  married  man  for  living  in  adultery  with  an  unmarried 
woman,  it  having  been  proved  that  the  defendant  frequently 
visited,  by  night,  the  house  in  which  the  woman  lived,  and  was 
seen  lying  in  bed  with  her  in  her  chamber,  proof  9f  the  woman's 
general  reputation  for  a  want  of  chastity  is  relevant  and  admis- 
sible for  the  prosecution. — Blackman  v.  The  State 295 

7.  Admissibility  of  evidence  rebutting  negligence, — Under  a  count 
in  trover,  to  recover  damages  for  the  loss  of  a  slave,  who  was 
accidentally  killed  while  employed  in  raising  a  gin-house  for 
the  defendant ;  the  plaintiff  having  adduced  evidence,  tend- 
ing to  show  that,  on  account  of  the  weather  and  the  condition 
of  the  timbers,  it  was  imprudent  to  attempt  the  work  on  that 
day,  it  is  competent  for  the  defendant  to  prove,  in  rebuttal. 
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that  the  work  was  undertaken  after  consultation  among  the 
persons  present  as  to  the  propriety  and  safety  of  so  doing. 
Jones  V.  Fort 449 

8.  Same, — In  an  action  by  the  owner,  against  the  hirer  of  a  slave, 
to  recover  damages  for  the  defendant's  negligence  and  want 
of  care  in  failing  to  furnish  proper  medical  attendance  to  the 
slave  while  sick  ;  it  having  been  proved  that,  by  the  terms  of 
the  contract  of  hiring,  plaintiflF's  agent,  by  whom  the  contract 
was  made,  assumed  to  pay  for  necessary  medical  services  du- 
ring the  term,  and  had  authority  to  make  such  contract, — evi- 
dence showing  that  the  defendant  informed  the  agent  of  the 
slave's  sickness,  and  requested  him  to  call  in  a  physician,  and 
that  the  agent  refused  to  do  so,  and  declared  himself  satisfied 
with  the  defendant's  personal  attendance  on  the  slave,  is  rele- 
vant and  admissible  for  the  defendant. — Howard  v.  Coleman.  731 

9.  Same. — In  such  action,  the  plaintiff  having  proved  that  the 
slave  died  of  an  infectious  disease,  contracted  at  the  defend- 
ant's house  during  the  term;  and  having  introduced  evidence 
tending  to  show  that  the  defendant  was  unnecessarily  absent 
from  home  during  the  slave's  sickness,  and  neglected  to  give 
him  proper  care  and  attention  while  sick, — it  is  competent 
for  the  defendant  to  prove,  in  rebuttal,  that  the  business  in 
which  he  was  engaged  required  his  absence  from  home;  that 
the  nature  of  his  business  was  known  to  the  plaintiff  when  the 
contract  of  hiring  was  made,  and  that  he  contracted  the  dis- 
ease of  which  the  slave  died  while  thus  absent  from  home  on 
business 721 

10.  Proof  of  unsoundness  of  mind. — The  fact  that  a  person  makes 
one  or  more  improvident  bargains,  or  is  generally  unthrifty  or 
unsuccessful  in  his  business,  does  not,  per  »e,  prove  him  to  be 
non  compos  mentis;  but  it  is  admissible  evidence,  in  connection 
with  facts  and  circumstances  tending  to  show  mental  unsound- 
ness.— Tn  re  Carmichael 614 

11.  Same. — On  the  trial  of  an  inquisition  of  lunacy,  a  witness 
cannot  be  asked,  "whether  his  brother  did  not  control  the 
defendant  and  his  business ;"  nor,  *' whether  *he  is  not  go- 
ing down  hill  generally;"  nor,  **  whether  his  appearance  was 
that  of  a  man  of  sound  or  unsound  mind." 514 

12.  Rebutting  efjuience  of  indebtedness  outside  of  demand  sved  on. 
Defendants  having  adduced  evidence,  under  the  plea  of  pay- 
ment, showing  sundry  payments  made  by  their  intestate  to 
plaintiff  during  the  period  covered  by  the  account  sued  on  ; 
and  there  being  no  evidence  that  the*  intestate  had  directed 
the  application  of  these  payments  to  any  particular  debt,  or 
that  plaintiff  had  made  any  application, — it  is  competent  for 
the  plaintiff  to  prove,  in  rebuttal,  that  the  intestate  owed  him 
otJier  debts,  to  which  these  payments  might  be  applied  by 
himself  or  the  court. — Robinson  v.  Allison 525 
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13.  AdmmihUity  of  evidence  under  bill  of  paHietdan. — In  an  action 
on  an  account  for  work  and  labor  done,  plaintiff's  bill  of  par- 
ticulars (Code,  2  2238)  containing  an  item  for  "  work  done  on 
granary ;''  and  the  evidence  showing  that  the  granary  had  a 

'shed  on  each  side,  one  of  which  contained  a  threshing-mar 
chine,  *'  the  machinery  oonsisting  of  a  shaft  and  cog-wheels  to 
move  it,  which  were  made  fast  to  the  building,  like  the  run- 
ning-gear of  a  gin,"  and  which  were  put  up  by  plaintiff  at  the 
same  time  with  the  granary, — held,  that  under  the  liberal  rules 
which  govern  the  construction  of  bills  of  particulars,  and  in 
the  absence  of  a  special  showing  that  the  evidence  operated  a 
surprise,  there  was  no  error  in  the  admission  of  evidence  show- 
ing the  work  performed  by  plaintiff  in  putting  up  said  ma- 
chinery, and  the  value  thereof 525 

14.  Relevancy  of  evidence  on  question  of  title  to  slave. — On  the  trial 
of  an  issue  between  an  executor  and  some  of  the  legatees  un- 
der the  will,  the  issue  being  whether  the  slave  in  oontroversy 
belonged  to  the  executor  individually  or  to  the  testator,  the 
fact  that  the  testator  '*was  not  in  the  habit  of  buying  property 
without  first  seeing  it,"  is  relevant  and  admissible  for  the 
executor.— Mims  v,  Sturdevant 636 

15.  iSame. — In  such  case,  the  legatees  having  proved  that  the 
slave  was  employed  on  the  testator's  premises,  the  executor 
may  prove,  in  rebuttal,  that  he  permitted  his  slaves  to  work 

on  the  testator's  premises 636 

16.  AdmiesihUity  ofdedaion  of  presiding  judge  on  former  trial. — On 
the  trial  of  an  issue  before  the  probate  court,  the  opinion  and 
decision  of  the  presiding  judge  on  a  former  trial  is  not  admis- 
sible evidence. 636 

17.  Irrelevant  evidence  in  rehuttaL — The  admission  of  irrelevant 
evidence,  in  rebuttal  of  irrelevant  evidence,  is,  at  most,  error 
without  injury. — Watson  v.  Tool  &  Nicholson 13 

18.  Redundant  evidence. — ^The  admission  of  evidence,  which, 
though  illegal,  is  simply  redundant  or  superfluous,  is,  at  most, 
error  without  injury. — Bishop  v.  Blair 80 

19.  Same. — The  admission  of  evidence  to  prove  a  fact  which 
is  admitted  by  the  pleadings,  is,  at  most,  error  without  injury. 
Ala.  &  Miss.  Rivers  Railroad  Co.  v.  Sanford  &  Reid . . ; 703 

II.  Admissions;  Declarations;  Heabsay;  Res  Gestje. 

20.  Admissibility  of  confessions, — Where  a  witness  testifies,  that 
he  went  to  see  tho  prisoner,  after  his  arrest,  at  fhe  instance 
and  request  of  the  latter,  and  found  him  confined  and  chained; 
that  in  reply  to  an  inquiry  why  he  had  sent  for  him,  the  pris- 
oner referred  to  an  informal  preliminary  examination,  at  whicli 
the  witness  had  assisted,  admitted  that  his  denial  of  guilt  on 
that  occasion  was  false,  and  proceeded  to  confess  his  goilt;  and 
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that  he  did  not  know  of  any  promises  or  threats  previously 
made  to  the  prisoner, — ^this  is  sa£Scient,  prima  facie^  to  show 
tliat  the  confessions  were  voluntary,  and  to  authorize  their  ad- 
mission as  evidence  before  the  jury. — Mose  v.  The  State ^211 

21.  BavM, — The  confessions  of  the  prisoner  in  this  case,  who  was 
a  slave,  held  to  have  been  properly  received  in  evidence  under 
the  facts  disclosed  in  the  record,  notwithstanding  promises  of 
favor  made  by  his  master  several  weeks  previously, and  threats 
of  violence  by  third  persons  on  the  day  before  such  confessions 
were  made 211 

22.  Admissibility  of  par  ty^  8  own  declaration^,, — The  declarations  of 
a  party,  not  constituting  a  part  of  the  rea  gestm,  are  not  compe- 
tent evidence  in  his  favor. — Pike  v.  Elliott 69 

23.  Admissibility  of  declarations  of  sick  slate, — ^The  declarations  of 
a  slave  whose  soundness  is  in  controversy,  made  to  a  person 
who  was  not  a  physician,  to  the  effect  '*thathe  had  the  dropsy, 
that  it  was  an  old  disease,  and  had  been  on  him  a  long  time," 
are  not  competent  evidence.— Kelly  v.  Cunningham 78 

24.  WkoU  conversation  ctdmissihle,  when  part  has  been  proved, — When 
a  part  of  a  conversation  has  been  proved  by  one  party,  the 
other  has  a  right  to  call  for  all  that  was  said  at  the  time  relating 

to  the  same  subject-matter. — Jones  v.  Fort 449 

25.  Admissibility  of  hearsay  to  prove  marriage. — ^In  a  statutory  ac- 
tion for  the  use  of  the  wife  of  a  person  who  has  bet  and  lost 
money  on  a  horse-race,  (Code,  { 1563,)  general  reputation  can- 
not be  received,  to  prove  thpt  the  beneficiary  of  the  suit  is  the 
wife  of  the  loser. — Davis  v.  Orme 540 

26.  Admissibility  of  evidence  of  absent  witness  on  former  trial. — The 
permanent  absence  of  a  witness  from  the  State  authorizes  the 
admission  of  his  testimony  as  given  on  a  former  trial  of  the 
cause.— Mims  v.  Sturdevant 636 

27.  Admissibility  of  husband's  declarations  as  evidence  against  Vfife, 
In  such  action,  the  declarations  of  the  husband,  made  after 
the  bet  was  concluded,  but  before  the  race  was  run,  to  the 
effect  that  he  had  no  interest  in  the  wager,  are  competent  evi- 
dence against  the  plaintiff. 540 

28.  Admissibility  of  declarations  qvalifying  and  explaining  receipt 
of  money, — The  declarations  of  a  party,  made  at  the  time  of 
receiving  money,  are  admissible  evidence  for  him,  for  the  pur- 
pose of  showing  that  he  did  not  receive  the  money  as  a  pay- 
ment in  full  of  all  demands. — Dillard  v.  Scruggs. 670 

III.  Bukdbn;  Weight,  and  Sufficiknct. 

29.  Burden  of  proof ;  failure  of  consideration  of  note, — In  an  action 
on  an  unconditional  promissory  note,  given  for  professional 
services  to  be  rendered  by  the  payee  as  an  attorney-at-law,  and 
payable  on  a  day  certain,  the  onus  is  not  on  the  plaintiff  to 
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prove  performance  of  the  stipulated  serviceis,  but  on  the  de- 
fendant to  show  a  failure  of  performance ;  and  proof  of  the 
fact  that  the  attorney  was  absent  at  the  first  ensuing  term  of 
the  court  in  which  the  cause  was  pending,  and  that  the  cause 
was  compromised  by  the  parties  before  the  next  term,  without 
more,  does  not  even  tend  to  establish  a  failure  of  considera- 
tion.— Douglass  V.  Eason 687 

30.  FvQof  of  execution  of  written  instrument  on  which  suit  is  founded. 
In  an  action  against  a  railroad  company,  on  a  certificate  issued 
by  its  engineer  for  work  done  by  a  contractor,  (which  certifi- 
cate is  alleged  to  have  been  signed  and  issued  by  the  engineer 
as  the  authorized  agent  of  the  corporation,  and  to  have  been 
transferred  by  the  contractor  to  plaintiff;)  there  being  no 
sworn  plea,  denying  the  execution  of  the  certificate, — the  in- 
strument itself  is  evidence  of  the  existence  of  the  debt, 
(Code,  2{  2238, 2278-79,)  and  that  it  was  made  on  sufiBcient 
consideration. — Ala.  &  Miss.  Rivers  Railroad  Co.  v.  Sanford  & 

•  Reid 703 

31.  Proqf  of  ownership  of  demand. — If  the  action  is  brought  by  an 
assignee  of  the  certificate,  and  there  is  no  sworn  plea  deny- 
ing the  assignment,  proof  thereof  is  not  required  of  the 
plaintiff 703 

32.  Proof  of  execution  of  note.— The  issue  in  this  case  being, 
whether  the  feme  covert  defendant  executed  the  promissory 
note  which  was  sought  to  be  charged  upon  her  separate  estate, 
and  which  purported  to  be  signed  by  her,  jointly  with  her  hus- 
band ;  one  witness  expressing  the  opinion  that  her  signature 
was  genuine,  while  four  other  witnesses  testified,  that  the 
handwriting,  though  closely  resembling  the  defendant's,  was 
not  hers;  and  the  evidence  showing  that,  when  the  note  was 
handed  to  the  husband,  and  he  was  required  to  procure  his 
wife's  signature,  he  went  with  it  towards  the  room  occupied 
by  himself  and  wife,  and  returned  with  her  name  signed  to 
it, — heJd^  that  the  evidence  was  not  sufficient  to  overcome  the 
sworn  denial  of  the  answer. — Starke  v.  Black  well 154 

33.  Proof  of  note  by  recitals  of  wjortgage. — The  recital  of  a  note  in 
a  mortgage  given  to  secure  it,  although  it  does  not  estop  the 
mortgagor  from  denying  the  existence  of  the  note  as  recited, 
is  not  sufficient  to  overcome  his  sworn  denial  of  its  existence 
in  his  answer  to  a  bill  in  chancery. — ^O'Bannon  v.  Myers'  Ex- 
ecutors   561 

34.  Weight  of  confessions  as  evidence, — The  corpiu  delicti  being 
otherwise  established,  a  conviction  may  be  had  on  the  prisoner's 
confessions  alone,  if  free,  voluntary,  and  satisfactorily  proved..   211 

25.  Charge  an  sufficiency  of  evidence, — A  charge  to  the  jury,  in- 
structing them  that  they  must  find  the  prisoner  not  gaiity, 
**  unless  the  evidence  against  him  was  such  as  to  exclude  to  a 
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moral  certainty  every  supposition  (or  hypothesis)  but  that  of 
his  guilt,"  asserts  a  correct  legal  proposition,  and  ought  to  be 
given  at  the  request  of  the  prisoner. — Mose  v.  The  State 211 

36.  Same, — But  a  charge  whicli  asserts  that  he  is  entitled  to  au  ac- 
quittal, *'  unless  the  evidence  against  iiim  was  such  as  toexchide 
to  a  moral  certainty  every  possible  hypothesis  but  that  of  his 
guilt,"  is  erroneous 211 

37.  Charge  on  sufficiency  qf  circumstantial  evidence. — A  charge  tx) 
the  jury,  instructing  them  that  they  could  not  lawfully  convict 
tho  prisoner,  "  if,  upon  all  the  evidence,  they  believed  that  the 
probabilities  of  his  guilt  were  as  high  as  ten  thousand  to  one 
against  his  innocence," — held  to  have  been  properly  refused, 
because  the  record  did  not  show  that  the  evidence  was  confined 
to  facts  wholly  inconclusive  in  their  tendency ;  and  the  court 
added,  "  It  may  be  doubted,  indeed,  whether  the  charge,  in  the 
form  in  which  it  was  asked,  would  not,  in  any  case,  be  more 
calculated  to  confuse,  than  to  enlighten  the  jury 236 

38.  Charge  on  weight  of  evidence  as  compared  with  evidence  m  re- 
ported case. — Under  an  indictment  charging  a  man  and  woman 
with  living  together  in  adultery,  the  detendant's  counsel  read  to 
the  jury  the  reported  case  of  Mosser  v,  Mosser,  (29  Ala.  313,)  in 
which  the  evidence  was  held  insufficient  to  establish  the  fact  of 
adultery;  and  asked  the  court  to  charge  the  jury,  **that,  unless 
they  believed  the  facts  of  the  case  at  bar  were  stronger  and 
more  conclusive  of  guilt  than  the  facts  in  that  case,  the  defend- 
ant ought  to  be  acquitted," — held,  that  the  charge  was  properly 
refused.— Blackman  v.  The  State 295 

IV.  Objections. 

39.  General  objection. — A  general  objection  to  evidence,  a  part  of 
which  is  admissible,  may  be  overruled  entirely.-— Newsom  v. 
Huey 37 

40.  Mode  of  objecting  to  evidence  admissible  against  one  defendant 
only, — When  two  persons  are  jointly  indicted  and  tried,  and 
evidence  is  offered  which  is  admissible  against  one  of  them 
only,  if  the  other  wishes  to  avoid  its  effect  as  evidence  against 
him,  he  must  ask  an  instruction  to  the  jury  limiting  its  effect, 
instead  of  moving  to  exclude  it  altogether.-— Blackman  v.  The 
State 295 

V.  Opinion;  Legal  Conclusion. 

41.  Opinion  of  physician. — A  practicing  physician,  who  states 
that,  "  having  been  requested  to  examine  the  defendant,  in 
order  to  test  the  condition  of  his  mind,  he  met  and  convened 
with  him,  and  noticed  his  general  expression  and  appearance, 
but  had  formed  no  settled  opinion  as  to  the  depth  of  his 
mind,"  may  be  asked  whether  he  discovered  any  evidence  of 
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unsoundness  of  mind,  and  may  state  his  opinion  on  the  ques- 
tion of  sanity  velnon, — //*  re  Carraichael 514 

42.  Opinion  of  witness  on  question  of  sanity, — On  the  question  of 
sanity  ve/  non,  a  witness  who,  though  not  a  physician,  has  had 
an  intimate  acquaintance  with  the  party,  may  give  his  opinion, 
in  connection  with  the  fncts  on  which  it  is  based;  wciw,  as  to 
one  who  has  had  a  mere  passing  acquaintance,  or  brief  and 
occasional  interviews  on  general  or  indifferent  subjects 614 

43.  To  what  witness  may  iesti/y» — A  witness  cannot  be  asked,  on 
the  trial  of  an  inquisition  of  lunacy,  "whether,  in  his  opinion, 
the  defendant  was  capable  of  taking  care  of  himself  and  man- 
aging his  affairs."— /n  re  Carmichael 616 

44.  Same.  Nor  can  he  be  allowed  to  state  "the  impression  that  the 
defendant  made  on  his  mind." 514 

46.  AVi77i«. — A  witness  cannot  be  asked  to  state  why  another  per- 
son did  a  particular  act.— Clement  v.  Cureton 120 

VI.  Parol  and  Writtin. 

46.  Admissibility  of  parol  evidenccj  in  aid  of  recognizance. — In  sci. 
fa.  against  bail,  on  a  forfeited  recognizance,  the  capias  and  bail- 
bond  may  be  connected  with  the  pending  indictment  to  which 
they  relate,  by  the  parol  testimony  of  the  sheriff  and  clerk, 
notwithstanding  a  variance  in  the  description  of  the  offense. 
Welch  V.  The  State 277 

47.  Same^  in  aid  of  record  io  identify  pending  cause. — On  motion  to 
strike  from  the  trial  docket  a  case  in  which  a  new  trial  had 
been  granted  at  the  last  preceding  term,  the  marginal  state- 
ment of  the  parties'  names,  both  in  the  entry  of  the  motion 
on  the  motion  docket,  and  in  the  entry  of  the  order  on  the 
minutes,  being  erroneous,  parol  evidence  is  admissible  to  iden- 
tify the  case  and  correct  the  mistake. — Ex  parte  Nail 299 

48.  Same,  to  vary  writing. — In  an  action  against  a  railroad  com- 
pany, by  the  assignee  of  a  certificate  issued  by  its  engineer  to 
a  contractor  for  work  done  on  the  road,  proof  of  an  oral  agree- 
ment between  the  contractor  and  the  engineer,  to  the  effect 
that  the  certificate  should  be  used  in  paying  a  debt  due  from 
the  contractor  to  a  stockholder,  who  was  indebted  to  the  rail- 
road company,  is  not  admissible  for  the  defendant ;  because, 
if  made  before  the  issue  and  delivery  of  the  certificate,  and  as 
an  inducement  to  its  issue,  its  effect  is  to  vary  the  terms  of  the 
certificate. — Ala.  k  Miss.  Rivers  Railroad  Co.  v.  Sanford  & 
Reid 703 

49.  Same,  to  complete  defective  memorandum  of  sale  under  statute  of 
frauds, — Parol  evidence  cannot  be  received  to  complete  a  defect- 
ive memorandum  of  sale  by  an  auctioneer,  so  as  to  avoid  the 
effect  of  the  statute  of  frauds. — Knox  v.  King 3GT 


Digitized  by 


Google 


788  INDEX. 


EVIDENCE— CONTINUED. 

VII.  Parties. 

60.  Proof  of  demand  'by  plainiiff'9  own  oath, — Where  the  plaintiff 
proposes  to  establish  his  demand  by  his  own  oath,  (Code, 
i  2313,)  and  swears  positively  to  it«  correctness,  the  defendant's 
sworn  denial  of  the  facts,  "  upon  the  best  of  his  knowledge 
and  belief,"  is  not  sufficient  to  exclude  the  plaintiff's  statement 
as  evidence. — Pitzpatrick  v.  Hays 684 

VIII.  Primary  ard  Secondary. 

51.  Predicate  for  introduction  of  secondary  evidence, — Secondary 
evidence  of  the  contents  of  a  vendor's  title-bond,  and  of  his 
several  receipts  for  partial  payments  made  by  the  purchaser, 
is  admissible,  on  proof  that  said  papers  were  last  seen,  after 
the  purchaser's  application  for  the  benefit  of  the  bankrupt  act 
of  1841,  on  file  with  his  other  papers  in  the  office  of  the  as- 
signee in  bankruptcy ;  that  said  assignee  afterwards  abscond- 
ed, and  was  removed  from  office,  having  never  turned  over  to 
his  successor  the  books  and  papers  belonging  to  his  office ;  and 
that  the  succeeding  assignee,  after  diligent  search  in  his  office, 
could  not  find  them,  and  could  obtain  no  information  concern- 
ing them  from  his  predecessor,  to  whom  he  made  several  ap- 
plications by  letter. — Bobe's  Heirs  v.  Stickney 482 

IX.  Records  and  Judgments. 

52.  Admis6ibilifi/  of  record  as  evidence,--'ln  detinue  for  slaves,  by 
persons  claiming  as  remainder-men  under  a  deed  of  gift, 
against  the  representative  of  the  husband  of  the  first  taker,  a 
transcript  from  the  records  of  the  circuit  court  of  the  county 
in  which  the  deed  was  recorded,  showing  the  resignation  of 
the  trustee  appointed  by  the  deed,  with  the  consent  of  tlie 
grantor  and  beneficiary,  and  the  appointment  of  another 
trustee  in  his  stead,  is  not  admissible  evidence  for  the  plain- 
tiffs, in  connection  with  the  proof  of  the  death  of  the  substi- 
tuted trustee,  to  show  that  there  is  no  legal  title  outstanding 
against  them,  when  the  identity  of  the  names  of  the  parties 
is  the  only  evidence  connecting  the  record  with  the  slaves  and 
deed  in  controversy,  and  it  appears  that  the  death  of  the 
trustee  did  not  invest  the  plaintiffs  with  the  legal  title  to  the 
slaves. — Williams  v.  McConico 22 

53.  Same, — In  proceedings  before  the  probate  court,  on  the  peti- 
tion ol  a  widow,  for  the  allotment  of  her  dower,  the  mere  fact 
that  the  husband's  administrator  is  named  as  a  defendant  in 
the  marginal  statement  of  the  parties'  names,  and  a  decree  for 
costs  rendered  against  him,  is  not  sufficient  to  show  that  he 
was  a  party  ;  consequently,  the  record  is  not  admissible  evi- 
dence against  him,  in  a  subsequent  action  by  the  widow  for 
the  recovery  of  rents,  and  does  not  estop  him  from  denying 
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the  husband's  seizin  of  the  lands. — Harrison  v.  Boyd 533 

54  AdmissibUUy  of  judgmerU  for  or  against  purchaser^  as  evidence 
for  or  against  vendor. — In  an  action  of  trespass  against  a  sheriff, 
for  seizing  and  selling  plaintiff's  property  under  execution 
against  his  vendor,  a  judgment  for  or  against  the  plaintiff 
would  not  be  admissible  evidence  for  or  against  his  vendor,  in 
another  action ;  consequently,  under  section  2302  of  the  Code, 
his  vendor  is  a  competent  witness  for  the  plaintiff. — Sawyer  v. 
Ware 675 

65.  Oonctttsiveness  of  judgment, — A  judgment  at  law  on  a  promis- 
sory note,  given  for  the  purchase-money  of  land,  is  conclusive 
between  the  parties  as  to  the  amount  then  due  on  the  note; 
and  the  defendant,  when  subsequently  seeking  a  specific  per- 
formance of  the  contract  in  equity,  cannot  claim  the  benefit  of 
payments  which  ought  to  have  been  credited  on  the  note. 
Bobe's  Heirs  v.  Stickney 482 

EXECUTION. 

1.  Supersedeas;  description  of  execution, — In  the  description  of  an 
execution  in  a  supersedeas,  the  only  essential  particulars  are. 
the  parties,  the  amount-required  to  be  made,  the  court  from 
which,  and  the  time  when  it  was  issued.  When  the  sheriff  is 
ruled  for  failing  to  make  the  money  on  the  execution,  and 
relies  on  the  supersedeas  proceedings  as  a  defense,  a  defective 
description  of  the  execution  in  the  supersedeas  may  be  aided 
by  reference  to  the  petition,  fiat  and  bond  to  which  it  refers ; 
and  the  execution  which  was  superseded  being  thus  identified 
with  the  execution  on  which  the  motion  is  founded,  the  plain- 
tiff cannot  take  advantage  of  immaterial  discrepancies  between 
it  and  his  own  description  of  it  in  his  motion. — ^Walker  v. 
Hunter 125 

2.  When  title  passes  to  purchaser,  as  against  execution  creditor  of 
vendor. — Under  a  verbal  contract  for  the  sale  of  an  article  to  be 
manufactured  by  the  vendor,  if  the  contract  is  within  the 
statute  of  frauds,  the  title  does  not  pass  to  the  purchaser  until 
there  has  been  a  delivery  to  him;  and  if  a  valid  execution 
against  the  vendor  is  in  the  hands  of  the  sheriff  during  the 
interval  between  the  manufacture  and  the  delivery  of  the  arti- 
cle, the  lien  of  the  execution  is  superior  to  the  title  of  the 
purchaser. — Sawyer  v.  Ware 675 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Jurisdiction  of  probate  court  to  grant  administration, — The  juris- 
diction of  the  probate  court,  in  the  matter  of  the  grant  of  let- 
ters testamentary,  and  of  administration,  is  original,  general, 
and  unlimited ;  and  hence  every  reasonable  presumption  will 
be  indulged  in  favor  of  its  orders,  when  collaterally  assailed. 
Gray's  Adm'rs  v.  Cruise ., 559 
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EXECUTORS  AND  ADMINISTRATORS— contindbd. 

2.  Validity  of  grant  of  administration  de  bonis  noru — A  grant  of  let- 
ters of  administration  de  boms  non,  when  ihere  is  in  fact  do 
vacancy  in  the  administration,  will  be  held  void,  even  in  a  col- 
lateral proceeding ;  but  it  will  not  be  held  void,  in  a  collateral 
proceeding,  merely  because  it  fails  to  show  the  appointment 
and  removal,  resignation,  or  death,  of  the  administrator  in 
chief;  and  where  the  record  shows  the  regular  appointment 
of  the  administrator  in  chief,  and  that  on  a  subsequent  day 
it  was  ordered  that  his  "  resignation  be  received  and  recorded," 
and  that  letters  of  administration  de  bonis  non  were  on  the 
same  day  granted  to  another,  it  will  be  presumed  that  the 
resignation  was  of  the  office  of  administrator,  and  was  in  writ- 
ing as  required  by  the  statute 559 

8.  SuTne. — Where  a  transcript  from  the  records  of  the  probate 
court,  purporting  to  be  ''a  full,  true  and  complete  exemplifi- 
cation of  the  records  and  files  of  said  court  touching  the 
administration''  of  a  decedent's  estate,  shows  a  grant  of  admin- 
isti-atioii  de  bonis  noHy  on  the, condition  that  the  party  execute 
and  iile  a  bond,  but  does  not  show  that  the  bond  was  executed 
and  filed  as  required  by  the  order,  it  will  be  presumed  in  favor 
of  the  validity  of  a  subsequent  grant  of  administration,  when 
collaterally  assailed,  that  the  parly  failed  to  comply  with  the 
condition 559 

4.  Ansent  to  legacy. — Where  a  life-estate  in  the  bulk  of  the  testa- 
tor's property,  consistiiig  of  lands,  slaves,  &c.,  is  given  to  his 
widow,  who  is  also  appointed  executrix  ;  and  who  afterwards 
procures  the  probate  of  the  will,  and  qualifies  as  administratrix 
with  the  will  annexed, — her  continuous  use  of  the  property 
dm*ing  her  life,  in  accordance  with  the  provisions  ot  the  will, 
is  an  implied  assent  to  her  own  legacy,  which  involves  an  assent 

to  the  legacy  to  the  remainder-men. — Camp  v.  Coleman   .    .      163 

5.  Liability  of  administrator  for  interesl;  presumption  in  favor  of 
judgment, — On  appeal  from  a  judgment  of  the  circuit  court, 
reversing  a  decree  of  the  probate  court, — by  which  decree  an 
administrator  was  charged  with  interest  on  the  money  in  his 
hands,  although  he  made  the  statutory  atlidavit,  (Code,  31813;) 
if  the  record  does  not  show,  by  bill  of  exceptions  or  otherwise, 
the  evidence  which  was  before  the  probate  court,  the  appellate 
court  will  presume  that  the  evidence  justified  its  decision. 
Boundtree  &  Kirby  v.  Snodgrass 185 

6.  Administrator's  auJLhority  to  rent  lands. — Under  the  provisions 
of  the  Code,  (2§  1737,  1751,)  the  administrator  of  an  insolvent 
estate  may  rent  out  the  lands  belonging  to  the  estate,  and 
receive  and  hold  the  rents  as  assets ;  consequently,  the  heir 
cannot  maintain  an  action  against  him  to  recover  such  rents. 
Boynton  v.  McEwen 348 

7.  Payment  of  debts  by  administrator  of  insolvent  estate. — In  pay- 
ing debts,  not  of  a  preferred  class,  before  the  expirjation  of 
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EXECUTORS  AND  ADMINISTRATORS-continued. 
eighteen  months  from  the  grant  of  administration,  an  admin- 
istrator actfi  at  his  peril:  if  the  estate  afterwards  proves  to  be 
insolvent,  he  cannot  charge  it  with  the  amount  so  paid  by  him, 
tliough  he  may  be  substituted  for  the  creditors  so  paid,  and 
receive  the  distributive  share  of  the  assets  to  which  they  would 
have  been  entitled;  and  this  relief  he  may  obtain  in  the  pro- 
bate court,  without  resorting  to  chancery. — McNeill  v.  McNeill  109 

8.  Satisfaction  of  mortgage  by  administrator, — The  administrator 
of  an  insolvent  estate  has  authority  to  discharge  an  incum- 
brance on  property  belonging  to  it,  whenever  the  interests  of 
the  estate  would  be  thereby  promoted ;  but,  after  selling,  under 
an  order  of  the  probate  court,  lands  which  were  incumbered 
by  a  mortgage  executed  by  the  intestate  in  his  life-time,  he 
cannot  pay  the  mortgage  debt  in  full  out  of  the  proceeds  of 
sale,  and  charge  the  estate  with  the  payment 109 

9.  Purchase  by  administrator^  at  his  own  sale,  set  aside. — The  pur- 
chase of  a  slave  by  the  administrator  in  this  case,  at  a  sale 
made  by  himself  under  an  order  of  the  probate  court,  was  set 
aside  at  the  instance  of  the  distributees  of  the  estate,  on  proof 
that  very  few  persons  were  present  at  the  sale  ;  that  only  one 
bid  was  made ;  that  the  price  at  which  the  slave  was  knocked 
ofiP  was  less,  by  $200  to  $400,  than  her  real  value ;  that  the 
administrator  made  no  effort  to  attract  a  crowd  at  the  sale, 
and  declined  to  impart  information  as  to  the  time  and  place 
of  sale  to  the  intestate's  father,  who,  as  he  knew,  desired  to 
purchase 623 

FRAUDS,  STATUTE  OF. 

1.  Three  years  possession  of  personalty  under  loan. — Section  1295  of 
the  Codcas  to  three  years  possession  of  personal  property  under 
a  loan,  being  a  re-enactment  of  the  former  statute,  (Clay's  Di- 
gest, 255,  3  2, )  is  not  confined  in  its  operation  to  possessions  com- 
menced or  continued  for  three  years  since  the  Code  went  into 
effect ;  consequently,  to  enable  a  creditor  of  the  loanee  to  sub- 
ject the  property  to  the  payment  of  his  debt,  it  is  not  necessary 
that  he  should  show  three  years  continuous  possession  before 
the  Code  went  into  effect,  or  three  years  continuous  possession 
since  that  time. — Durden  v.  McWilliams 346 

2.  Contract  not  to  he  performed  within  one  year. — A  verbal  contract 
for  the  performance  of  services  as  an  overseer,  for  the  term  of 
twelve  months,  to  commence  at  a  future  day,  is  void  under  the 
statute  of  frauds,  (Code,  §  1561,  sub.  1 ;)  and  a  partial  perform- 
ance of  it,  coupled  with  a  discharge  without  cause,  will  not 
enable  the  party  to  recover  the  stipulated  wages  after  the  term- 
ination of  the  twelve  months- — Scoggin  v.  Blackwell 351 

8.  Sale  of  lands;  memorandum  of  sale  by  auctioneer, — Where  lands 
are  sold  at  auction,  and  the  entry  on  the  auctioneer's  book 
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FRAUDS,  STATUTE  OF— continued. 
does  not  show  the  uame  of  the  person  on  whose  account  the 
sale  is  made,  nor  refer  to  any  other  writing  in  which  the  name 
is  stated,  the  sale  is  void  under  the  statute  of  frauds,  (Code, 
221551-^2,)  and  the  defective  entry  cannot  be  aided  by  parol 
evidence. — Knox  v.  King 367 

4.  Promise  to  pay  debt  of  another. — Where  the  defendant,  a  widow, 
before  the  grant  of  administration  on  the  estate  of  her  de- 
ceased husband,  "verbally  instructed  or  requested  plaintiff  or 
one  of  his  clerks  to  let  one  S.,  a  man  in  the  employment  of 
the  estate,  have  out  of  plaintiff's  store  whatever  articles  he 
wanted,  and  the  estate  would  pay  it,'' — held,  that  the  promise 
was  an  original  undertaking,  not  within  the  statute  of  frauds, 
and  was  binding  on  the  defendant  personally,  on  proof  that 
the  goods  were  furnished  on  the  faith  of  it,  although  charged 
on  plaintiff's  books  to  the  estate,  and  that  the  administiator 
refused  to  pay  for  them. — Ledlow  v.  Becton 59« 

5.  Contract  /or  sale  of  chattels  at  price  exceeding  $200. — A  contract 
between  the  lessor  and  lessee  of  certain  iron-works,  ^to  the 
effect  that  "  the  iron  made  at  the  furnace  should  be  W.'s, 
[lessor]  as  fast  as  it  was  made,  until  he  was  paid  for  his  ad- 
vances in  money  and  the  rent  due,"  is  within  the  statute  of 
frauds,  (CJode,  {  1551,)  if  the  ampuntof  the  advances  and  rent 
exceeds  $200  ;  and  the  agreement  for  the  discharge  of  the  pur- 
chase-money does  not  show  such  payment  as  will  take  the  case 
out  of  the  statute. — Sawyer  v.  Ware 676 

6.  Fjfect  of  statute, — The  statute  of  frauds  prevents  the  enforce- 
ment of  a  contract  within  its  provisions,  unless  evidenced  ac- 
cording to  its  requirements;  but  it  does  not  prevent  the  vol- 
untary execution  of  such  contract  by  the  parties,  nor  annul  it 
when  thus  executed 675 

7.  iSa7ne. — The  fact  that  a  contract  in  writing,  signed  by  only  one 
of  the  parties,  contains  stipulations  to  be  performed  by  the 
other  which  are  within  the  statute  of  frauds,  will  not  prevent 
a  reformation  of  the  instrument  in  equity  at  the  suit  of  the 
latter. — Thompson  v.  Marshall 504 

GARNISHMENT. 

See  Attachment. 

GUARDIAN  AND  WARD. 

1.  Ooinpenmtion  qf  guardian. — Under  the  provisions  of  the  Code, 
(22  2039,  1825,)  a  guardian  is  not  entitled  to  any  compensation 
for  his  services  in  lending  out  the  funds  of  his  ward,  and  com- 
pounding the  interest  accruing  thereon ;  that  being  one  of  his 
ordinary  duties,  and  not  belonging  to  the  class  of  **  special  or 
extraordinary  services."— Allen  v.  Martin 330 

2.  Non-residence  of  guardian  good  cause  of  removal, — The  removal 
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GUARDIAN  AND  WARD— continued. 
of  a  guardian  from  the  State  being  declared  by  the  statute  a 
sufficient  cause  for  the  revocation  of  his  letters,  (Code,  {  2037,) 
his  non-residence  at  the  time  of  his  appointment  is  necessarily 
a  good  cause  for  his  removal,  without  regard  to  the  age  of  the 
ward,  or  the  refusal  of  the  person  afterwards  nominated  by 
him  to  accept  the  office  of  guardian. — Cockrell  v.  CockrelL...  673 

3.  Mother* 8  rights  as  guardian^  to  custody  of  infant  children, — Under 
the  statutes  of  this  State,  (Code,  2J  2014-15,)  as  at  common 
law,  the  mother  is  entitled,  on  the  death  of  the  father,  to  the 
custody  of  infant  children  under  fourteen  years  of  age ;  but 
this  right  is  not  beyond  the  control  of  courts  of  justice. — Strip- 

lin  V.  Ware 87 

4.  Removal  of  mother  from  custody  of  infant  children, — The  chancery 
court  will  remove  infant  children  from  the  custody  of  their 
father  or  mother,  whenever  it  is  clearly  shown  that  their  mor- 
als, safety  or  interests  require  their  removal ;  but  this  jurisdic- 
tion is  one  of  extreme  delicacy,  and  will  only  be  exercised  in 
cases  of  gross  misconduct  on  the  part  of  the  parent,  or  inabil- 
ity from  some  cause  to  furnish  proper  nurture  and  training 
for  the  child.  The  fact  that  the  second  husband  of  the  mother, 
who  shares  with  her  the  care  and  management  of  her  infant 
children,  is  not  a  man  of  unexceptionable  morals,  and  is  ad- 
dicted to  profanity,  even  in  the  presence  of  his  family,  is  not 
sufficient  cause  for  the  removal  of  the  children  from  the  cus- 
tody of  the  mother,  against  her  wishes,  when  it  is  shown  that 
they  are  treated  kindly,  are  well  fed,  well  clothed,  and  sent 
to  school ;  that  no  charge  is  made  for  their  board  and  lodging, 
and  that  they  are  of  such  tender  years  as  to  require  their 
mother's  constant  watchfulness  and  care 87 

5.  Purchase  by  executor  and  guardian  at  his  own  sale, — The  defend- 
ant having  married  the  complainants'  mother,  who  was  at  the 
time  their  guardian  by  appointment  from  the  probate  court, 
and  also  executrix  of  their  deceased  father's  will ;  and  having 
afterwards  procured  from  the  probate  courts  as  executor  in 
right  of  his  wife,  an  order  for  the  sale  of  decedent's  real  es- 
tate, which  was  devised  to  the  complainants  jointly  with  their 
mother;  and  having  himself  become,  through  an  agent,  the 
purchaser  at  the  sale, — the  sale  was  set  aside  at  the  instance 
of  the  infant  devisees,  although  no  fraud,  unfairness,  or  inad- 
equacy of  price  was  shown. — Calloway  v.  Gilmer 854 

HABEAS  CORPUS. 

1.  When  right  to  freedom  may  he  tried  by  habeas  co)'pui. — Although 
a  negro,  or  person  of  color,  if  held  as  a  slave,  cannot  test  his 
riglit  to  freedom  by  petition  for  habeas  corpus;  yet,  when  a 
white  person  is  held  as  u  slave,  a  petition  for  habeas  corpus  may 
be  sued  out  in  his  behalf. — Guilford  v.  Hicks 9 

See,  also.  Bail. 
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INSOLVENT  ESTATES. 

1.  Payment  of  dtbts  by  administrate. — In  paying  debts,  not  of 
a  preferred  class,  before  the  expiration  of  eighteen  months 
from  the  grant  of  administration,  an  administrator  acts  at  his 
peril:  if  the  estate  afterwards  proves  to  be  insolvent,  he  can 
not  charge  it  with  the  amount  so  paid  by  him,  though  he  may 
be  substituted  for  the  creditors  so  paid,  and  receive  the  dis- 
tributive share  of  the  assets  to  which  they  would  have  been  en- 
titled ;  and  this  relief  he  may  obtain  in  the  probate  court, 
withou  t  resorting  to  chancery. — McNeill  v.  McNeill 1 09 

2.  SoUisfaction  of  fMrigage  by  administrator, — The  administrator 
of  an  insolvent  estate  has  authority  to  discharge  an  incum- 
brance on  property  belonging  to  it,  wheneyer  the  interests  of 
the  estate  would  be  thereby  promoted ;  but,  after  selling,  under 
an  order  of  the  probate  court,  lands  which  were  incumbered 
by  a  mortgage  executed  by  the  intestate  in  his  life-time,  he 
cannot  pay  the  mortgage  debt  in  full  out  of  the  proceeds  of 
sale,  and  charge  the  estate  with  the  payment 109  ' 

3.  Adminisiratar's  authority  to  rent  lands. — Under  the  provisions 
of  the  Code,  (22  1737,  1751,)  the  administrator  of  an  insolvent 
estate  may  rent  out  the  lands  belonging  to  the  estate,  and 
receive  and  hold  the  rents  as  assets ;  consequently,  the  heir 
cannot  maintain  an  action  against  him  to  recover  such  rents. 
Boynton  v.  McEwen 348 

JOINT  TENANTS. 
See  Action,  4. 

JUDGMENTS  AND  DECREES. 

1.  Requisites  qf  decree. — ^The  failure  of  the  probate  judge  to  sign 
the  minutes  of  the  term,  does  not  invalidate  a  decree,  nor  ren- 
der it  inadmissible  as  evidence  under  the  plea  of  imZ  tiel  record. 
Fraaier's  Executors  v.  Pray  tor 691 

2.  Form  of  judgmerU  in  proceeding  against  executor. — In  a  proceed- 
ing before  the  probate  court,  by  which  the  legatees  seek  to 
charge  the  executor  with  the  value  of  a  slave  not  included  in  his 
inventory  ;  the  jury  having  returned  a  verdict  against  the  ex- 
ecutor, assessing  the  value  of  the  slave  at  a  specified  sum, — 
the  court  cannot  render  a  judgment  against  the  executor,  for  the 
assessed  value  of  the  slave. — Mims  v.  Sturdevant 636 

3.  Conclusiveness  oj  judgment. — A  judgment  at  law  on  a  promis- 
sory note,  given  for  the  purchase-money  of  land,  is  conclusive 
between  the  parties  as  to  the  amount  then  due  on  the  note;  and 
the  defendant,  when  subsequently  seeking  a  specific  perform- 
ance of  the  contract  in  equity,  cannot  claim  the  benefit  of  pay- 
ments which  onght  to  have  been  credited  on  the  note. — Bobe's 
Heirs  v.  Stickney 482 

61 
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JUDGMENTS  AND  DECREES— continued. 

4.  Same. — A  judgment  for  the  claimant,  in  a  trial  of  the  right  of 
property  under  the  statute,  is  not  a  bar  to  a  subsequent  action 
by  him  to  recover  damages  for  the  tortious  taking  of  his  prop- 
erty under  the  execution. — Lenoir's  AdmVv.  Wilson 600 

5.  Oonclusiveness  of  probate  decree. — A  decree  of  the  probate  court 
against  an  administrator,  under  his  appointment  by  virtue  of 
his  office  of  sheriff,  concludes  the  sureties  on  his  official  bond 
as  sheriff  from  contesting,  before  that  court,  their  liability  for 
the  default  ascertained  by  the  decree,  on  the  ground  that,  alter 
the  expiration  of  their  principal's  term  of  office  as  sheriff,  he 
was  appointed  administrator  rfeJoTiM  non  in  his  individual  ca- 
pacity, and  gave  bond  with  new  sureties,  who  thereby  became 
liable  for  his  previous  defoult. — Ragland  v.  Calhoun's  Adm'r....  GUO 

6.  Validity  of  grant  of  administration  de  bonie  non, — ^A  grant  of  let- 
ters of  administration  de  bonis  nojif  when  there  is  in  fact  no 
vacancy  in  the  administration,  will  be  held  void,  even  in  a  col- 
lateral proceeding ;  but  it  will  not  be  held  void,  in  a  collateral 
proceeding,  merely  because  it  fails  to  show  the  appointment 
and  removal,  resignation,  or  death,  of  the  administrator  in 
chief;  and  where  the  record  shows  the  regular  appointment 
of  the  administrator  in  chief,  and  that  on  a  subsequent  day 
it  was  ordered  that  his  "  resignation  be  received  and  recorded," 
and  that  letters  of  administration  de  bonis  non  were  on  the 
same  day  granted  to  another,  it  will  be  presumed  that  the 
resignation  was  of  the  oflBce  of  administrator,  and  was  in  writ- 
ing as  required  by  the  statute 550 

7.  Same. — Where  a  transcript  from  the  records  of  the  probata 
court,  purporting  to  be  **a  full,  true  and  complete  exemplifi- 
cation of  the  records  and  files  of  said  court  touching  the 
administration"  of  a  decedent's  estate,  shows  a  grant  of  admin- 
istration de  bonis  noUf  on  the  condition  that  the  party  execute 
and  file  a  bond,  but  does  not  show  that  the  bond  was  executed 
and  filed  as  required  by  the  order,  it  will  be  presumed  in  favor 
of  the  validity  of  a  subsequent  grant  of  administration,  when 
collaterally  assailed,  that  the  party  failed  to  comply  with  the 
condition ' 550 

H.  Assignment  of  judgment — An  assignment  of  a  judgment,  in 
these  words,  '*For  value  received,  I  hereby  transfer  the  entire 
control  of  the  f.  fa.  from  the  above  stated  judgment,  and  of 
the  juilgmcnt  above  stated,  from  this  date,  to  A.  B.  G. — is  an  un- 
(lualified  transfer  of  the  judgment. — GriiTm  v.  Camack COr» 

JURISDICTION. 

1.  Of  c'.t'f  cviirt  of  Mobile  at  sj^ccial  terms. — Under  the  act  of  185S, 
"  to  rop«};il  ail  at't  therein  named  regulating  the  sessions  of  the 
circuit  luid  city  courts  of  Mobile,"  (Session  Acts  1S57-8  ,p.  57, 
^  '^,)  the  city  court  has  authority,  at  a  special  term,  to  origi- 
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JURISniCTION— CONTINUED. 

nate  business,  to  take  indictments,  and  to  organize  a  grand  jury.  286 

2.  Of  probate  court  to  sell  real  estate. — The  probate  court  has 
no  jurisdiction  to  order  the  sale  of  lands,  for  the  purpose  of 
division  among  a  decedent's  heirs-atrlaw  or  devisees,  when  the 
decedent  had,  at  the  time  of  his  death,  no  title  whatever  to 
the  land,  either  legal  or  equitable. — Bishop  v.  Blair 80 

3.  Of  probate  court  to  grant  administration. — The  jurisdiction  of 
the  probate  court,  in  the  matter  of  the  grant  of  letters  testa- 
mentary, and  of  administration,  is  original,  general,  and  un- 
limited ;  and  hence  every  reasonable  presumption  will  be  in- 
dulged in  favor  of  its  orders,  when  collaterally  assailed. 
G-ray's  Adm'rs  v.  Cruise 559 

4.  Of  circuit  court,  and  of  register  in  chancery^  in  causes  transferred 
from  probate  court.  —  The  jurisdiction  of  the  circuit  court 
under  the  act  of  1860,  (Session  Acts  1849-50,  p.  36,  J  40,)  and 
of  the  register  in  chancery  under  the  Code,  (g560, 1910-12,)  in 
causes  transferred  from  the  probate  court  on  account  of  the  in- 
competency of  the  probate  judge,  is  special  and  limited  ;  con- 
sequently, the  record  in  a  transferred  cause  must  affirmatively 
show  the  jurisdiction  of  the  court  to  which  the  transfer  is 
made. — Wilson  v.  Wilson 655 

5.  Same. — If  the  record  in  a  transferred  cause  recites  the  juris- 
dictional fact  which  authorized  the  transfer,  the  recital  is  cou- 
clusive  in  a  collateral  proceeding,  and  the  validity  of  the  subse- 
quent orders  and  decrees  cannot  be  impeached  on  account  of 
irregularities ;  but  a  simple  recital  of  the  legal  conclusion,  tliat 
the  probate  judge  "  is  incompetent,"  without  slating  the  fact 
from  which  the  incompetency  results,  is  not  sufficient  to  sup- 
port the  jurisdiction 655 

6.  Incompetency  of  presiding  judge  from  interest. — Where  the  probate 
judge  is  one  of  the  sureties  on  an  administration  bond,  he  is 
incompetent  from  interest  to  preside  on  the  settlement  of  the 
administration,  or  to  make  any  order  affecting  the  liability  of 
the  administrators  under  their  bond  ;  and  if  one  of  the  admin- 
istrators is  also  the  guardian  of  the  sole  distributee  of  the  es- 
tate, and  the  administration  has  never  been  settled,  he  is  also 
incompetent  to  preside  on  the  settlement  of  the  guardian's  ac- 
counts; and  if  the  guardianship  has  never  been  settled,  although 
the  guardian  has  been  removed,  he  is  equally  incompctont  to 
preside  on  the  settlement  of  the  accounts  of  the  succeeding 
guardian,  who  is  sought  to  be  charged  with  negligence  in  failing 
to  collect  from  his  predecessor  assets  belonging  to  the  estate  of 
his  ward 055 

.n;STICE  OF  THE  PEACE. 

!.  Garnishncnt  on  judginent. — Under  tlio  proviKioiis  of  Jlio  Code, 
(J3  2471,  2819,)  a  justice  of  the  peace  has  authority  lo  issue  a 
garnishment  on  a  judgment  rendered  by  him. — Gould  v,  Meyer,  505 
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JUSTICE  OF  THE  PEACE— continued. 

2.  Practice  in  appeal  coM^.-^Ordinarj  appeal  cases  from  justices' 
courts  are  triable  de  novo  iu  the  circuit  court ;  and  that  court 
ma  J  render  judgment,  on  appeal  by  the  defendant,  for  a  larger 
amount  than  was  recovered  before  the  justice. — Brooks  v. 
Garter 682 

3.  Variance  bettoeen  summons  and  complaint — ^In  an  action  of  forci- 
ble entry  and  detainer,  or  nulawful  detainer,  removed  by  ap])eal 
from  a  justice's  aonrt  into  the  circuit  court,  (Code,  |2864,)  tlie 
cause  being  triable  d$  novo,  the  complaint  should  not  be  reject- 
ed, on  account  of  a  variance  between  it  and  the  cause  of  action 
endorsed  on  the  summons  issued  by  the  juetiee.^^yan  Aspen  v. 
Townsend 682 

4.  Practice  on  error  in  appeal  or  certiorari  cases, — In  appeml  and 
certiorari  cases,  which,  when  the  amount  in  controversy  is  less 
than  t20,  are  tried  by  the  court  without  the  intervention  of  a 
jury,  (Code,  {  2369,)  the  judgment  of  the  circuit  court  will 
not  be  reversed  on  error,  unless  its  deciHon  on  the  facts  is 
shown  to  be  manifestly  wrong.— Dane  v.  Mayor  of  Mobile. . .  304 

LAND  LAWS. 

1.  Location  of  lands  by  State,  under  act  of  congress  of  11th  August, 
1848.— The  act  of  congress  of  August  11,  1848,  (9  U.  S.  Statutes 
at  Large,  281,)  having  placed  at  the  disposal  of  the  legislature 
of  this  State,  for  the  use  of  Echools  in  the  valueless  sixteenth 
sections,  certain  lands  theretofore  granted  to  the  State  for  inter- 
nal improvements,  (5  ib.  455,)  and  authorized  the  legislature  to 
locate  the  same;  and  the  legislature  having,  by  the  act  of  Feb- 
ruary 13, 1850,  (Session  Acts  1849-50.  p.  82,)  authorized  the 
issue  of  certificates  of  purcliase  for  these  lands  by  the  comp- 
troller of  public  accounts,  or  by  a  locating  agent, — a  certificate 
of  purchase,  signed  by  the  governor,  and  countersigned  by  the 
secretary  of  state,  being  issued  without  authority,  does  not 
evidence  a  selection  of  the  land  by  the  State,  and  cannot  defeat 
a  recovery  by  one  claiming  under  subsequent  entry  from  the 
United  States.— Matthews  v.  Baker 18G 

2.  Patent  to  deceased  person. — Under  the  act  of  congress  of  May  20, 
1836,  (5  U.  S.  Statutes  at  Large,  31,)  a  patent  issued  in  the  name 
of  a  person  then  deceased  enures  to  the  benefit  of  his  heir, 
devisee  or  assignee,  and  the  heir  may  maintain  an  action  at  law 

on  snch  patent. — Phillips  v.  Sherman 189 

3.  Validity  and  conclusiveness  of  patent. — A  patent  issued  under 
the  act  of  congress  of  August  26,  1842,  "  for  the  relief  of  John 
Pr  jitt,  or  his  legal  representative,"  (0  U.  S.  Statutes  at  Large,  865,) 
CJinnot  be  collaterally  assailed,  in  a  court  of  law,  on  the  ground 
that  the  person  to  whom  it  was  issued  was  not  the  legal  repre- 
sentative of  said  Pratt ;  that  question  having  been  controverted 
before  the  commissioner  of  the  general  land-oflSce,  and  decided 
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LAND  LAWS— CONTINUED. 

by  him  in  favor  of  the  patentee,  and  his  decision  having  been 
affirmed  by  the  secretary  of  the  interior  on  appeal. 189 

4.  CancefJaiion  qf  patent  wrongful y  iMZ/^d  —  When  a  patent  has 
been  wron^ully  or  erroneously  Issued,  the  commissioner  of  the 
general  land-office  may,  at  any  time  before  its  delivery  from  the 
local  land-office,  revoke  and  cancel  it 189 

5.  Powers  of  commissioner  qf  general  land^ffice,  under  aet  of  congress 
of  August  3<{,  1846,  and  vaiiditg ^  seUe  ordered  ^  Aim.— Under  the 
act  of  congress  of  August  3d,  1846,  *^  providing  for  the  adjust- 
raeut  of  all  smspendsd  pre-emption  land-claims/'  (U.S.  Statutes 
at  Large,  voL  9,  pp.  51-2,)  the  commissioner  of  the  general 
land-office  being  anthorised  to  order,  absolutely  and  uncondi- 
tionally, the  sale  of  lands  which,  under  the  provisions  of  that 
act,  shall  have  reverted  to  the  United  States,  the  fact  that  lie 
in8tructe<i  the  officers  of  the  district  land-office  to  offer  such 
lands  for  sale,  '*  if,  after  a  carefiil  examination  of  the  books  and 
maps  in  their  office,  there  appeared  on  Chem  no  objection  to 
offering  the  same  for  sale,"  does  not  affect  the  validity  of  the 
purciioeer's  title,  when  it  is  not  shown  that  any  valid  objection 
to  the  sale  appeared  on  the  books  and  maps  of  the  district  of- 
ficcL  Moreover,  the  said  act  of  congress  having  confided  the 
question  of  sale  vel  non  to  the  discretion  of  the  commissioner  of 
the  general  land-office,  and  having  failed  to  prescribe  any  mode 
of  ascertaining  the  existence  of  the  facts  on  which  depended  the 
propriety  of  a  sale,  the  ordering  of  the  sale  by  the  commissioner 
is  evidence  that  the  facts  existed  which  rendered  such  sale 
proper. — McTyer  v.  McDowell 39 

t.  Thinner  of  pre-emption  rigfU. —TJuder  the  act  of  cougrc8S  of 
May  29lh,  1830,  granting  pre-emption  righta  to  settlers  on  the 
public  lands,  (U.  S.  Statutes  at  Large,  vol.  4,  pp.  420-21,)  an  aH- 
•ignmeiit  or  transfer  of  tlie  right  of  pre-emption,  prior  to  the 
issue  of  a  patent,  is  declared  to  be  "null  and  void,"  and  does 
not  pass  the  right  of  pre-emption  to  the  transferree;  conse- 
quentiy,such  transferree  cannot  defeat  a  recovery  by  one  claim- 
ing under  subsequent  patent  from  the  United  States,  by  simply 
showing  that  the  transferror,  prior  to  his  assignment,  had  a  pre- 
emption right  to  the  land,  and  offered  to  pay  the  entrance-money 
to  the  proper  land-officers,  but  that  they  refused  to  receive  it, 
aad  would  not  let  him  perfect  his  entry 39 

LANDLORD  AND  TENANT. 

L  Estoppel  against  tenant  from  denying  landlord's  title. — An  order 
of  the  comnussioners'  court,  granting  to  the  defendant  a  private 
right  of  way  through  the  plaintiff 's  lands,  does  not  estop  the 
defendant,  when  sued  for  the  commission  of  a  treepasft  on  lands 
outside  the  track  of  the  private  road,  from  disputing  the  plain- 
tiff's titleto  the  land.— Bishop  v.  Blair 80 
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LANDLORD  AND  TENANT— continued. 

2.  Same. — The  acceptance  of  a  lease  from  a  stranger,  by  a  party 
who  is  in  possession  of  land,  if  done  *'in  ignorance  of  his 
rights,"  does  not  estop  him  from  afterwards  impeaching  the 
validity  of  such  stranger*s  title. — Cain  v.  Giraon . .  ^ 168 

LEGACY  AND  DEVISE. 

1.  Devise  to  hutfhand  <xnd  wife. — At  common  law,  under  a  devise 
to  husband  and  wife  during  coverture,  the  entire  estate  vested 
in  both  of  them  as  one  person,  and,  on  the  death  of  either, 
continued  in  the  survivor ;  but,  under  the  statutes  of  this 
State  creating  and  regulating  the  separate  estates  of  married 
women,  (Code,  |§  1981-97,)  such  a  devise  creates  the  same  es- 
tate in  the  parties  as  if  it  had  been  made  before  coverture:  on 
the  death  of  the  wife  intestate,  her  undivided  moiety  descends 
to  her  heirs-atr-law,  subject  to  the  statutory  rights  of  her  sur- 
viving husband  during  his  life;  and  on  the  subsequent  death 
of  the  husband,  the  wife's  heirs  become  entitled  to  the  posses- 
sion of  her  undivided  moiety.— Walthall  v  Goree 728 

li.  Bequest  construed  (o  create  life-eataU  in  widow,  charged  with  sup- 
port and  education  of  gratul-childi  eii.'-AWx^v^  d>  testator,  by  the 
second  clause  of  his  will,  devised  and  bequeathed  to  his  wife 
all  tlie  property  of  wlncJi  he  roij^lit  die  posHessed^  **  duriug  the 
term  of  lior  natural  life,  to  l>e  koi>t  tiv^other"  on  bis  plantation 
**  for  the  purpose  of  supportinix  hiT,  and  for  tlie  support  and 
education  of  my  [hin]  five  jrrund-cliildren  ;"  and,  by  the  fonrtii 
clause,  devised  a  tract  of  land  tn  one  of  his  daughters.  **which," 
he  declared,  "  is  excepted  out  of  the  life-estate  heretofore  given 
to  my  wife," — heUt  that  the  widow  took  the  entire  life-estate, 
charged  with  the  support  ajid  education  of  the  grandchildren, 
and  not  in  trust  for  their  benefit  equally  with  herself. — Coleman 
V.Camp 159 

3.  Bequest  to  widow  and  executrix  comttrued  as  enuring  io  her  individ- 
UfxUy,  and  not  ojicially. — Under  a  devise  and  bequest  in  the  fol- 
lowing words  :  '*!  give  and  bequeath  to  ray  wife  Rebecca  all 
the  property,  both  real  and  personal,  of  which  I  may  die  posr 
sessed,  (except  as  hereinafter  excepted,)  during  the  term  of  her 
natural  life,  to  be  by  her  kept  together  on  my  plantation  on 
which  I  now  reside,  for  the  purpose  of  supporting  my  said 
wife,  and  for  the  support  and  education  of  my  five  grand- 
children, the  children  of  my  deceased  son  Washington  ;  and 
after  her  death,  then  said  property  and  estate  to  bo  disposed 
of  as  follows," — whatever  interest  vests  in  the  widow,  she 
tikes  individually,  and  not  as  executrix ;  and  if  a  trust  is  there- 
by imposed  upon  her,  it  does  n'ot  attach  to  tlie  office  of  execu- 
trix, nor  pass  on  her  death  to  her  co-administralor. — farop  v. 
Coleman 163 

4.  Ae^nt  to  legacy. — Where  a  life-estate  in  the  bulk  of  the  testa- 
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LEGACY  AND  DEVISE— continued. 

tor's  property,  consisting  of  lands,  slaves,  &c.,  is  given  to  his 
widow,  who  is  also  appointed  executrix ;  and  who  afterwards 
procures  the  probate  of  the  will,  and  qualifies  as  administratrix 
with  the  will  annexed, — her  continuous  use  of  the  property 
during  her  life^  in  accordance  with  the  provisions  of  the  will, 
is  an  implied  assent  to  her  own  legacy,  which  involves  an  assent 
to  the  legacy  to  the  remainder-men 16:) 

LIMITATIONS,  STATUTE  OF. 

1.  Adverse  possession  by  purchaser^  under  color  qftUle. — If  a  purcha- 
ser enters  into  the  possession  of  land  under  a  vendor's  bond, 
conditioned  to  make  titles  when  the  purchase-money  is  paid, 
he  cannot,  so  long  as  the  parchaso-money  remains  unpaid,  set 
up  adverse  possession  against  the  vendor  under  color  of  title ; 
but,  after  the  purchase-money  iias  been  paid  in  compliance  with 
the  terms  of  the  contract,  such  a  bond  is  color  of  of  title,  and 
subsequent  possession  under  it  for  a  sufficieuc  length  of  time 
will  bar  the  legel  title. — McQueen  v.Lvey 300 

2.  Statute  of  limitations  against,  skenjf^s  sureties.— The  act  of  lb32, 
prescribing  six  years  as  the  {leriod  within  which  an  action  miiHt 
be  commenced  against  the  siirt-'fies  of  public  oflicers  for  the  dc- 
faultof  their  principal,  (Clay'*  Digest,  329,  }  90,)  docs  not  apply 
to  a  summary  procecduig  u^^ainst  tlic  suretien  of  a  sheriff  on 
his  official  bond,  for  the  default  of  their  principal  as  adminis- 
trator by  virtue  of  his  oflSce  as  sheriff. — Ragland  v.  Callioun's 
Adm'r 60C 

LUNATICS. 

1.  Meaning  of  non  compos  mentis, — The  terra  non  compos  mentis  de- 
notes neither  mere  mental  weakness,  nor  a  total  deprivation  or 
destruction  of  the  intellectual  powers,  but  simply  unsoundness 

of  mind. — In  r«  Carmichael 514 

2.  Form  and  sufficienaj  of  verdict — It  is  the  safer  and  more  satisfiic- 
tory  practice  to  have  the  verdict  in  the  very  language  of  the 
statute,  (Code,  {  2753,)  or  its  substance 514 

See,  also.  Evidence,  10-11,  41-44. 

MANDAMUS. 

1.  hgainst  wkom  mandamus  lies. — A  mandamus  lies  against  the 
governor  of  the  state,  as  well  as  any  other  public  functionary, 
to  compel  the  performance  of  a  purely  ministerial  duty  en- 
joined by  statute. — Tenn.  and  Coosa  Railroad  Co.  v.  Moore. . .  371 

2.  And  when.— Where  a  sum  of  money  is  loaned  by  act  of  the 
legislature  to  a  railroad  company,  on  its  complying  with  cer- 
tain terms  and  conditions  in  said  act  prescribed ;  and  the  gov- 
ernor is  required,  on  the  performance  of  these  conditions  by 
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MAN  DA MUS— CONTINUED, 
the  company,  to  accept  its  bond  for  the  faithful  application 
and  repayment  of  the  money,  and  to  draw  his  warrant  in  its 
favor,  on  the  custodian  of  the  fund,  for  the  sum  thus  loaned, 
a  mandamus  will  lie  to  compel  the  performance  by  the  governor 
of  this  ministerial  duty,  since  an  action  for  damages,  If  it  could 
be  maintained,  would  not  afford  adequate  and  complete  redress.  371 

3.  Same. — If  a  court  prohibits  an  attorney,  whose  license  author- 
izes him  to  practice  before  it,  and  who  has  not  been  removed 
or  suspended  in  the  mode  prescribed  by  the  statute,  from  ap- 
pearing at  its  bar  as  counsel  in  causes  in  which  he  has  been 
employed,  this  is  the  deprivation  of  a  clear  legal  right,  to  the 
enjoyment  of  which  he  will  be  restored  by  niandafnus. — With- 
ers V.  The  State 252 

4.  Averments  of  petition  for  mandam/us. — In  an  application  for  a 
mandamus f  by  an  attorney-at-law  who  has  been  denied  the  right 
to  appear  as  counsel  in  a  municipal  court,  an  averment  that 
the  relator  *^  is  a  practitioner  of  law  in  all  the  courts  of  this 
State,  both  of  state  and  federal  jurisdiction ,''  is  not  a  sufficient 
allegation  of  his  legal  right  to  practice  as  an  attorney  In  the 
courts  named 252 

MORTGAGES. 

1.  Contract  held  conditional  «a/«,  and  not  mortgage, — A  written  in- 
strument, signed  by  the  defendant,  reciting  that  he  h&d  pvr- 
ehased  from  the  complainant  several  slaves,  specifying  the 
name  and  separate  value  of  each,  and  then  stipulating  that, 
if  the  complainant  "shall  redeem,  or  cause  to  be  redeemed, 
any  part  of  said  negroes  within  seven  years",  the  defendant 
would  make  a  specific  deduction  from  the  value  of  each: 
whether  considered  by  itself,  or  in  connection  with  an  absolute 
bill  of  sale,  executed  on  the  next  day,  which  acknowledged 
the  receipt  of  the  money  in  full  payment  for  the  slaves,  and 
contained  a  warranty  of  soundness  and  title,  is  a  conditional 
sale,  and  not  a  mortgage ;  nor  will  a  court  of  equity  declare 
the  contract  to  be  a  mortgage,  on  proof  that  the  complainant 
at  first  applied  to  the  defendant  for  a  loan  of  maney,  or  other 
pecuniary  aid — that  the  defendant  declined  to  loan  money,  but 
made  another  proposition  in  reply,  to  which  the  complainant 
did  not  accede;  and  that  by  the  arrangement  finally  concluded 
between  them,  the  defendant  assumed  a  large  debt  due  from 
the  complainant  to  a  third  person,  took  the  negroes  at  the 
prices  specified  in  the  writings  above  mentioned,  and  received 
from  the  complainant  his  several  promissory  notes  for  the  dif- 
ference between  the  aggregate  price  of  the  slaves  and  the 
amount  of  the  assumed  debt;  there  being  no  proof  of  fraud, 
imposition,  or  unfairness,  nor  any  great  disparity  between  the 
value  of  the  slaves  and  the  price  agreed  to  be  paid. — Swift  v. 
Swift 147 
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MORTGAGES— CONTINUED. 

2.  Constritcttve  notice  of  mortgage. — The  registration  of  a  mortgage 
is  constructive  notice  onlj  to  tbose  who  hold  under  the  mort- 
gagor, (correcting  dictum  in  Cknter  v.  P.  A  M.  Bank,  22  Ala.  743;) 
but,  if  the  mortgagor,  having  vohmtarily  destroyed  an  unregis- 
tered deed  to  himself,  and  procured  the  execution  of  a  deed  by 
his  vendor  to  a  trustee  for  his  wife,  joins  with  his  wife  and 
the  trustee  in  a  conveyance  to  a  purchaser,  the  registration  of 
the  mortgage  charges  the  purchaser  with  constructive  notice 
of  such  unregistered  deed,  and  he  cannot  successfully  defend  an 
action  at  law  by  one  claiming  under  a  subsequent  purchase  at 
execution  sale  against  the  mortgagor. — Giraon  v.  Davis 589 

2.  Purchase  by  mortgagee  at  his  own  sale. — A  purchaser  of  laud, 
having  executed  to  his  vendor  a  mortgage  to  secure  the  pay- 
ment of  the  purchase-money,  and  having  afterwards  resold 
the  land  to  a  third  person,  who  agreed  that  he  would  discharge 
the  unpaid  balance  due  to  the  vendor,  and  that  the  land  should 
remain  bound  by  the  mortgage,  is  not  within  the  rule  which 
forbids  a  mortgagee  to  purchase  at  his  own  sale,  and  may  be- 
come the  purchaser  at  the  sale  under  the  mortgage. — McNeill 
v.  McNeiU  109 

4.  Same;  who  may  impeach  $ale,  and  on  what  ground. — The  wife  of 
the  mortgagor,  claiming  under  a  voluntary  conveyance  from 
her  husband  subsequent  to  the  mortgage,  may.  In  equity,  im- 
peach the  validity  of  the  sale  under  the  mortgage ;  and  if  her 
bill  alleges  that  the  mortgage  debt  was  nearly  (if  not  quite) 
paid,  that  the  mortgagee  concealed  from  her  the  true  state  of 
the  account  between  himself  and  the  mortgagor,  had  the  prop- 
erty sold  for  a  pretended  debt  greater  than  was  actually  due, 
and,  in  effect,  became  himself  the  purchaser  at  the  sale,  she 
makes  out  a  case  for  equitable  relief. — Cain  v,  Gimon 168 

5.  Who  may  take  ad'oantage  of  usury, — The  wife  of  the  mortgagor, 
claiming  under  a  subsequent  voluntary  conveyance  to  her  hus- 
band, and  seeking  to  impeaoh  the  validity  of  the  sale  under 
the  mortgage,  and  to  be  let  in  to  redeem,  cannot  take  advan- 
tage of  usury  in  the  mortgage  debt 168 

NON-CLAIM. 
See  Estates  or  Dbcedsnts,  2. 

OFFICERS. 

1.  Validity  of  qfficial  act$  of  officer  de  facto, — The  official  aots  of 
an  officer  de  facto  are  valid,  so  far  as  the  rights  of  the  public, 
or  of  third  persons  having  an  interest  therein,  are  concerned, 
and  cannot  be  indirectly  called  in  question  in  a  proceeding  to 
which  he  is  not  a  party.— Heath  v.  The  State 273 
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PARENT  AND  CHILD. 
See  Guardian  and  Ward,  3,  4. 

PARTNERSHIP. 

1.  What  constitutes  partnership. — A  contract,  by  which  the  plain- 
tilf  agreed  to  let  the  defendants  have  all  the  pine  timber  on 
his  lands  that  was  suitable  for  good  lumber,  and  the  defend- 
ants agreed  to  pay  him  therefor,  annually,  in  money,  one-fifth 
of  the  gross  proceeds  of  the  lumber  sold  and  collected  by 
them,  does  not  constitute  the  parties  partners  inter  sese. — Fail 

&  Miles  V.  McReo 01 

2.  /<ame. — The  fact  that  a  negro-trader,  in  whose  sales-house  slaves 
are  exhibited  for  sale  and  sold  by  the  owner,  charges  half-com- 
missions for  the  use  of  his  house,  does  not  constitute  him  a 
partner  with  the  owner  in  the  sale. — Dillard  v.  Scruggs 670 

PAYMENT. 

1.  Bemittance  of  money  hy  mall. — To  absolve  a  debtor  from  the 
hazzard  of  loss,  in  the  transmission  of  money  by  mail  to  his 
creditor,  it  is  necessary  that  the  remittance  should  be  made 
by  ilie  authority  of  the  creditor,  and  in  the  manner  and  with 
the  precautions  prescribed  by  him ;  and  this  principle  is  not 
alFected  by  the  impossibility  of  a  compliance,  on  the  part  of 
tlie  debtoi,  with  the  conditions  and  directions  prescribed  by 
the  creditor. — Williams  So  Smart  v.  Carpenter  &  Co ".       9 

2.  Appllcaiion  of  parments. — If  a  debtor,  owinsj  several  demands' 
to  the  same  creditor,  makes  a  general  payment,  without  giv- 
ing any  directions  as  to  its  appropriation,  the  creditor  may,  at 
his  election,  apply  it  to  any  one  of  the  debts  then  due,  but 
cannot  prefer  a  debt  not  due,  to  the  exclusion  of  one  due  or 
past  due;  and  if  he  fails  to  make  any  election,  the  law  will 
make  the  application  according  to  fixed  rules,  preferring  a 
debt  due  to  one  not  due, — Bobe*s  Heirs  v.  Stickney 482 

3.  Same. — Where  a  debtor  owes  two  notes,  maturing  at  different 
times,  and  the  creditor  has  bronglit  suit  on  the  first;  and,  on 
the  (lay  the  second  note  matures,  the  debtor  makes  a  general 
payment,  without  giving  any  directions  as  to  the  manner  of  its 
appropriation,-  the  fact  that  the  creditor  afterwards  takes  judg- 
ment on  the  first  note,  for  the  full  araomit  due  thereon  witli  in- 
terest, shows  an  election  on  his  part  to  apply  the  payment  to 

the  second  note 482 

4.  Same. — If  a  debtor  owes  two  distinct  demands,  both  over-due, 
and  makes  a  general  payment,  without  giving  any  directions  as 
to  its  application,  the  law  will  apply  it,  in  the  absence  of  a 
specific  application  by  the  creditor,  to  that  demand  which, 
though  not  barred  at  the  time  the  payment  was  made,  lias  since 
become  barred  by  tlie  statute  of  limitations,  or  of  non-claim. 
(iSroNE,  J.,  dissenting.) — Robinson's  Adm'rs  v.  Allison 525 
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PLEADING  AND  PRACTICE. 

I.  Parties. 

1.  Who  is  proper  party  plaintiff ,—\t  is  not  necessary,  under  section 
2129  of  the  Code,  that  an  action  for  a  breach  of  warranty  of 
the  soundness  of  a  slave  should  be  brought  in  the  name  of  the 
party  really  interested.— Newsom  v.  Huey 37 

2.  Same.  A  certificate,  issued  and  signed  by  the  chief  engineer 
of  a  railroad  company  in  these  words:  "This  is  to  certify, 
that  the  sum  of  $1000  is  due  to  A.  B.  from  the  Ala.  &  Miss. 
Rivers  Railroad  Company,  for  bridging  and  track-laying," — is 
a  contract  for  the  payment  of  money,  within  the  meaning  of 
the  statute,  (Code,  {2129)  requiring  an  action  to  be  brought  in 
tlie  naine  of  the  party  reaUy  interested. — Ala.  &  Miss.  Rivers 
Railroad  Co.  v.  Sanford  &  Reid 703 

3.  Same, — Where  several  persons  are  interested  in  money  bet  and 
lost  on  a  horse-race,  an  action  may  be  brought  for  the  use  of  the 
wife  of  any  one  of  them,  without  joining  the  others,  to  recover 
her  husband's  portion  of  the  money. — Davis  v.  Orme.... 540 

II.  Declabation,  ok  Complaint. 

4.  In  trespass  qu.  cL  fr. — In  trespass  for  injuries  to  land,  it  is  not 
necessary  that  the  complaint  should  allege  that  the  land  is  sit- 
uated in  the  county  in  which  the  action  is  brought:  if  it  con- 
forms substantially  with  the  form  given  in  the  Code,  (p.  555,) 

it  is  sufficient.— Pike  V.  Elliott 69 

III.  Demukrkr. 

5.  Effect  of  demurrer. — Under  section  2253  of  the  Code,  which 
requires  a  specification  of  the  grounds  of  demurrer,  a  demur- 
rer to  a  plea  cannot  be  visited  upon  the  complaint. — Newsom 
v.Huey 37 

6.  Presumption  in  favor  of  regularity  of  demurrer,— When  a  de- 
murrer has  been  sustained  by  the  i)rimary  court,  the  appellate 
court  will  preaume,  unless  the  record  aflBimatively  shows  the 
contrary,  that  the  causes  of  demurrer  were  specified,  as  required 

by  the  statute 37 

IV.  Pleas. 

7.  Form  and  requisites  of  plea. — A  plea  which  assumes  to  answer 
the  whole  complaint,  but  does  not  negative  the  cause  of  action 

set  out  in  one  of  the  counts,  is  demurrable 37 

8.  Error  without  injury  in  rulings  on  pleculings. — The  wrongful  sus- 
taining of  a  demurrer  to  a  special  plea,  when  the  defendant 
might  have  had  the  benefit  of  the  same  defense  under  his  oth^r 
pleas,  is,  at  most,  error  without  iiyury.-  Powell  v.  Asten 140 

9.  Waiver  of  objection  to  plea  of  tender, — If  issue  is  joined  on  a  plea 
of  tender,  without  objection  to  its  suflBciency,  the  plaintift'can 
not  be  heard  to. insist  that  the  plea  was  not  filed  in  time,  or 
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PLEADING  AND  PKACTICE—continukd. 

that  it  was  not  accompanied  by  a  payment  of  the  money  into 
court  at  the  first  term. — Rudulph  v.  Wagner 698 

10.  When  stoorn  plea  is  neca'<ary, — In  an  action  against  a  railroad 
company,  on  a  certificate  issued  by  its  engineer  for  work  done 
by  a  contractor,  (which  certificate  is  allegcl  lo  have  been  signed 
and  issued  by  the  engineer  as  the  authorized  agent  of  the 
corporation,  and  to  have  been  transferred  by  the  contractor  to 
plain tiflf;)  there  being  no  sworn  plea,  denying  the  execution 
of  the  certificate, — the  instrument  itself  is  evidence  of  the 
existence  of  the  debt,  (Code,  J22238,  2278-79;)  and  if  the  ac- 
tion is  brought  by  an  assignee,  proof  of  the  assignment  is  not 
required  of  him,  unless  it  is  denied  by  a  sworn  plea. — Ala.  & 
Miss.  Railroad  CJo.  v.  Sanford  k  Reid 703 

V.  Gknekal  Practice. 

11.  Allowing  jury  lo  use  memoranda prrpared  by  counsel,— The  prac- 
tice of  permitting  the  jury,  on  their  retirement,  to  take  with 
them  memoranda  prepared  and  used  by  counsel  on  the  trial, 
should  not  be  encouraged;  but,  where  it  appears  that  the  mem 
orandum  simply  **contained  and  referred  to  the  various  items  of 
debit  and  credit  contained  in  th  accounts  before  the  jury," 
and  that  the  court  specially  instructed  the  jury,  ''  that  it  was 
not  to  be  regarded  by  them  as  eviUence<  an  i  that  they  could 
not  look  to  it  for  any  purpose,  except  to  aid  them  in  referring 
'to  the  various  items  of  account  before  them,'' — the  appellate 
court  will  not  reverse  on  account  of  its  admission. — Robinson's 
Adm'rs  v.  Allison 625 

RAILROADS. 

1.  Cuwttr action  of  act  of  February  17,  1854,  ** /o  aid  the  Tennessee 
and  Coosa  railroad,*' — The  act  of  February  17,  1854,  entitled 
"  An  act  to  aid  the  Tennessee  and  Coosa  railroad,"  (Soss.  ^cts 
1853-4,  p.  280,)  is  not  void  for  uncertainty  ;  the  portion  of  the 
two  and  three  per  cent,  funds  therein  specified,  is  advanced  to 
the  railroad  company  as  a  loan,  and  not  as  a  gift ;  and  the 
company  is  bound,  in  the  absence  of  subsequent  legislation  as 
to  the  terms  of  payment,  to  repay  the  sum  so  loaned,  in  cash, 
within  ten  years,  without  interest  for  four  years,  and  with  in- 
terest at  five  per  cent. />«r  annum  after  four  years. — Tenn.  & 
Coosa  Railroad  Co.  v.  Moore 371 

SLANDER. 

1.  What  words  are  actionable, — To  say  of  a  female,  that  a  certain 
man  *'  keeps  her/'  involves  a  charge  of  illicit  sexual  intercourse, 
when  the  words  are  understood  in  their  ordinary,  popular  ac- 
cepution;  oonseq[uently,  under  the  Code,  ({2220,)  the  words 
uretper  ee,  actionable.— Downing  v.  Wilson 717 
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SURETIES, 

1.  Hight  of  contribution  between  co-sureties, — ^In  the  absence  of  spe- 
cial circumstances  rendering  the  general  rule  inapplicable,  one 
surety  is  entitled  to  share  in  the  benefit  of  any  inden^nity  which 
a  co-surety  may  have  obtained  fij-om  their  principal,  although 
such  indemnity  may  have  been  intended  for  the  benefit  of  the 
latter  surety  alone.— Hartwell  v.  Whitman 712 

2.  Amount  o/ recovery  for  contribution, — In  a  summary  proceeding 
for  contribution  between  co-sureties,  (Code,  ^2645,)  a  recovery 
can  only  be  had  for  the  defendant's  aliquot  proportion  of  the 
debt,  although  he  may  have  been  fully  indemnified  by  the 
principal ;  consequently,  evidence  of  such  indemnity  is  irrele- 
vant.— Simmons  v.  Varnum 92 

3.  Subrogaiion  of  surety  to  vendor* a  lien, — If  the  administrator  of 
an  insolvent  estate  pays  in  full,  with  his  own  individual  funds, 
a  note  given  for  the  purchase-money  of  land,  on  which  he  was 
bound  as  his  intestate's  suret/,  he  cannot  claim  to  be  subro- 
gated, in  equity,  to  the  vendoi's  lien  on  the  land. — McNeill  v. 
McNeill 109 

4.  What  vrill  discharge  surety. — The  failure  and  refusal  of  the 
lessor,  when  required  by  the  lessee's  surety,  who  was  bound 
jointly  with  his  principal  by  instrument  under  seal,  to  proceed 
by  distress-warrant  against  the  lessee,  does  not  discharge  the 
surety  from  liability. — Brooks  v.  Carter 682 

TENDER. 

1.  Sufficiency  of  tender. — If  the  complaint  claims  interest  only 
from  the  1st  January,  although  the  debt  was  due  before  that 
day,  the  plaintiff  cannot  be  heard  to  insist  that  a  tender  of  the 
principal,  between  the  day  on  which  the  debt  matured  and 
the  Ist  January,  was  not  sufiScient,  because  it  did  not  include 
the  interest  which  had  then  accrued.— Rudulph  v.  Wagner.. .  698 

2.  tSame. — A  tender  of  the  entire  amount  due,  including  interest, 
at  any  time  between  the  maturity  of  the  debt  and  the  com- 
mencement of  suit,  stops  the  interest,  and  discharges  the  debt- 
or from  the  costs  of  suit 698 

3.  Same. — As  a  general  rule,  an  actual  production  and  profifer  of 
the  money  is  essential  to  constitute  a  valid  tender ;  but,  if  the 
debtor  is  ready  and  willing  to  pay,  and  is  only  prevented  from 
producing  the  money  by  the  creditor's  declaration  that  he  will 
not  receive  it,  this  dispenses  with  an  actual  production  of  the 

money 698 

See,  also,  Pleading  and  Pbactice,  9. 

TRESPASS. 

1.  When  action  lies  between  joint  tenants. — Where  tliere  has  been 
no  actual  ouster,  one  joint  tenant  o  land  cannot  maintain  an 
action  of  trespass  against  his  co-tenant. — Bishop  v.  Blair 80 
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TRESPASS— CONTINUED. 

2.  Form  and  iufficieacy  of  complaint. — In  trespass  for  injuries  to 
land,  it  is  not  necessary  that  the  complaint  should  allege  that 
the  land  is  situated  in  the  county  in  which  the  action  is 
brought :  if  it  conforms  substantially  with  the  form  given  in 
the  Code,  (p.  556,)  it  is  sufficient.— Pike  v.  Elliott 09 

3.  Releoancy  of  evidence. — In  trespass  quare  elausum  fregit^  the  evi- 
dence of  a  witness  who  testifies  to  a  trespass  committed  by  de- 
fendant on  lands  belonging  to  plaintiff,  but  cannot  identify  those 
lands  as  the  lands  described  in  the  complaint,  cannot  be  ex- 
cluded from  the  jury  on  motion 69 

4.  Flea  of  former  recovery  by  plaintiff  as  claimant  in  trial  of  right 
of  property. — A  judgment  for  the  claimant,  in  a  trial  of  the  right 
of  property  under  the  statute,  is  not  a  bar  to  a  subsequent  ac- 
tion by  him  to  recover  damages  for  the  tortious  taking  of  his 
property  under  the  execution. — Lenoir's  Adm'r  v.  Wilson 600 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.   Competency  of  defendant  in  execution   as  witness  for  plaintiff.         * 
Under  the  Code,  (§2802,)  the  defendant  in  execution  is  a  com- 
petent witness  for  the  plaintiff,  on  a  trial  of  the  right  of  prop- 
erty.— Durden  v.  Mc  Williams 354 

TROVER. 

1.  When  snb-bailee  of  hirer  is  liable  in  troner. — If  the  hirer  of  a 
slave  under  a  general  contract,  or  under  a  special  contract  for 
his  employment  as  a  plantation  hand,  gratuitously  lends 
him  to  another  person,  for  the  specific  purpose  of  being 
employed  in  raising  a  gin-house,  and  the  slave  is  killed  while 
so  employed,  the  sub-bailee  is  liable  to  the  owner  for  his  value, 
in  trover,  no  matter  what  degree  of  care  he  exercised  in  hav- 
ing the  work  performed,  although  he  had  no  notice  of  the 
owner's  title,  and  no  reason  to  suppose  that  the  hirer  was  not 
the  owner. — Jones  v.  Fort 449 

2.  When  action  liesftr  conversion  of  promissory  note. — When  a  note 
is  endorsed  and  transferred  as  collateral  security,  a  subsequent 
payment  of  the  original  debt  by  the  transferror  operates  as  a 
ro- transfer  to  him  of  the  endorsed  note ;  and  if  the  creditor, 
or  his  personal  representative,  refuses  to  deliver  the  note  on 
demand,  trover  lies  against  him  for  the  conversion. — Overstreet 

V.  Nunn^s  Executors t»:  » 

TRUSTS. 

1.  'IViuitec^s  title  under  dad. — Where  slaves  are  conveyed  by  deed 
to  a  trustee,  "or  his  legal  representative,  "  for  the  sole  use  and 
benefit  of  the  grantor's  unmarried  daughter  and  her  children, 
forever,  the  legal  title  of  the  trustee  docs  not  cease  at  the  death 
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TRUSTS— CONTINUKD. 

of  the  daughter,  leaving  children ;  and  if  the  original  trustee 
resigns,  and  another  person  is  appointed  in  his  stead  by  the 
circuit  court,  the  death  of  the  substituted  trustee  does  not  in- 
vest the  children  with  the  legal  title. — Williams  v.  McConico.  22 
2.  Same,  under  decree  in  chancery,— XJndet  a  decree  in  a  chancery 
suit,  making  partition  of  the  estate  of  the  complainant's  de- 
deased  father  among  the  distributees ;  settling  the  portion  of 
the  complainant,  who  was  then  a  married  woman,  on  a  trustee, 
for  her  sole  and  separate  use  during  life,  with  remainder  to 
her  children  living  at  her  death  ;  appointing  a  trustee  for  her, 
and  requiring  that  he  "  shall  give  bond,  with  surety,  condi- 
tioned that  he  will  account  and  pay  over  to  the  said  Mary," 
[complainant,!  "and  to  no  one  else,  all  such  sums  of  money 
as  he  may  receive  as  trustee  aforesaid,  (such  bond  to  be  in 
double  the  value  of  the  personal  estate,  and  double  the  annual 
income  of  the  real  estate,)  and  that  he  will  faithfully  perform 
such  order  &nd  decree  as  the  court  may  make  touching  the 
said  trust  estate*' — the  legal  title  is  vested  in  the  trustee  until  the 
termination  of  the  life-estate,  and  is  not  devolved  upon  the 
cestui  que  trust  by  the  death*of  the  trustee  before  that   time. 

Witter  V.  Dudley 135 

See,  also.  Chancery,  17-23. 

WAYS. 

1.  Right  qf  way  appurt€7iantf  and  its  incldenk. — A  right  of  way,  cre- 
ated by  express  grant  in  a  devise,  is  appurtenant  to  the  land 
devised,  and  passes  by  a  conveyance  of  the  land  to  a  purcha.ser 
from  the  devisee,  without  express  mention  of  the  appur- 
tenances; it  is  also  a  charge  upon  the  servient  lands,  which 
attaches  to  them  in  the  hands  of  a  purchaser  from  the  person 
to  whom  they  were  devised;  and  it  is  not  terminated,  or 
impaired,  by  the  fact  that  the  owner  afterwards  acquires 
from  a  third  person  mere  permission,  revocable  At  any  time, 
to  pass  over  other  lands  so  as  to  reach  his  own. — Lide  v.  Iladley  G27 

See,  also,  Chnncery,  2G-27. 

WILLS. 

1.  What  is  sufficient  siguivy  of  loiiL — Under  the  statute  of  this 
i?tate,  (Code,  i  Iftll,)  the  testator's  name  may  be  signed  for  him 
by  aiiOili'T  ]M';.-:';n  in  \.[<  piccncc,  and  by  his  direction;  and 
?uch  si':i^iii«r  iiuiy  I."  iiiiiilo  for  him  by  one  of  the  subscribing 
witnos..'<-<  cO  fit' v.'iii. — Kiloy  v.  Kilcy 49(» 

1.  What  is  v/'7/'.v< .( •  </:('^(  tiion. — But  one  of  the  subscribing  wit- 
nesses oani.'^  ^\'^r.  tI»o  mine  of  anotlier  Ful  scribing  witness, 
when  the  latter  is  able  to  writ^*,  and  does  not  pliy.sically  j)ar- 
ticipate  in  the  act  of  signing A^y* 

o.   What  law  governs  revocaiion  of  wilL — The  question  whether  a 
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WILLS — CONTINUED. 

will,  executed  in  1851,  is  impliedly  revoked  hy  a  sale  and  con- 
veyance of  the  land  devised  by  it  in  1856,  must  be  determined 
by  the  provisions  of  the  CJode  of  1853. — ^Welsh  v.  Pounders...  G68 
4.  What  constitutes  implied  revocation  of  will — Under  the  Code, 
(2 1G02,)  a  sale  and  conveyance  of  land  by  the  testator,  after 
the  execution  of  his  will,  does  not  operate  as  a  revocation  of 
a  devise  of  the  land,  when  the  purchase-money  is  unpaid  at 
the  time  of  his  death,  **  unless  it  appears  by  the  contract,  or 
some  other  instrument  in  writing,  to  be  intended  as  a  revoca- 
tion."  CG8 

WITNESS. 

1.  Compttency  of  defendant  in  execution  as  witness  for  phiniiff. 
Under  the  Code,  (j  2302,)  the  defendant  in  execution  is  a  com- 
petent witness  for  the  plaintiff,  on  a  trial  of  the  right  of  prop- 
erty.— Diirden  v.  McWilliams 345 

2.  Competency  of  vendor  as  untnees  for  purchaser, — In  an  action  of 
trespass  against  a  sheriff,  for  seizing  and  selling  plaintiff's 
property  under  execution  against  his  vendor,  a  judgment  for 
or  against  the  plaintiff  would  not  be  admissible  evidence  for 
or  against  his  vendor,  in  another  action ;  consequently,  under 
section  2302  of  the  Code,  his  vendor  is  a  competent  witness  for 
the  plaintiff. — Sawyer  v.  Ware 675 

8.  Competency  of  transferror  as  witness  Jor  transferree. — Neither 
section  2290  of  the  Code,  (which  declares  the  transferror  of  any 
contract  not  a  competent  witness  for  his  transferree,  "  to  prove 
the  cause  of  action,")  nor  the  analogous  rule  settled  by  several 
decisions  of  this  court  prior  to  the  Code,  applies  to  a  case  in 
which  the  vendor  of  a  manufactured  article  is  offered  as  a  wit- 
ness for  the  purchaser,  in  an  action  of  trespass  by  the  latter, 
against  the  sheriff,  for  seizing  and  selling  the  article  under  exe- 
cution against  the  vendor 675 

4.  Competency  of  stockholder  as  witness  for  private  corporation. — A 
stockholder  in  a  railroad  company  is  not  a  competent  witness 
for  the  corporation. — Ala.  &  Miss.  Rivers  Railroad  Company  v. 
Sanford  &  Reid 708 

5.  Cross-ex^imination  of  witness.-^U  a  witness  betrays  bias,  partiality, 
or  corruption,  the  appellate  court  will  lay  down  no  rule  as  to 
the  questions  which  may  be  asked  him  on  cross-examination  : 
''  that  must  be,  in  a  great  degree,  left  to  the  discretion  of  the 

presiding  judge." — In  re  Carmichael 514 

See,  also,  Evidknce,  41-45. 

WRIT. 

1.  Ca.  sa. — A  writ  of  ca,  sa.  is  not  confined  in  its  operation  to  the 
county  of  the  defendant's  residence ;  nor  is  it  necessary  that  the 
clerk  endorse  on  it  that  the  sheriff  hold  the  defendant  to  bail 

in  double  the  sum  sworn  to  be  due.— £?x  parte  Cleveland 806 
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